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JUDICIAL TRANSPARENCY AND ETHICS

TUESDAY, FEBRUARY 14, 2017

HoOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10:06 a.m., in room
2141, Rayburn House Office Building, the Honorable Darrell E.
Issa (Chairman of the Subcommittee) presiding.

Present: Representatives Issa, Goodlatte, Chabot, Jordan, Poe,
Marino, Labrador, DeSantis, Gaetz, Biggs, Nadler, Conyers,
Deutch, Bass, Jeffries, Swalwell, Lieu, Lofgren, Johnson, and Jack-
son Lee.

Staff Present: (Majority) Joe Keeley, Chief Counsel; Zack Walz,
Clerk; and (Minority) Jason Everett, Minority Counsel.

Mr. IssA. The Subcommittee on Courts, Intellectual Property,
and the Internet will come to order with or without a gavel.

Without objection, the Chair is authorized to declare a recess of
the Committee at any time.

We welcome everyone here today for a hearing on judicial trans-
parency and ethics. And I now recognize myself for a quick opening
statement.

As we all know, there are three branches of government. The
first branch has a key responsibility to make laws. Those laws, con-
sistent with the Constitution, include the oversight of the other two
branches. No one doubts for one moment that Congress has a re-
sponsibility to oversee Article II, the executive branch.

Oddly enough, the courts have given us explicit rulings to just
that, the need for oversight, particularly the need to oversight of
our appropriation, moneys of the taxpayers. And yet in many,
many ways, the court, not just the Supreme Court, but all of the
courts, tend to be fairly insular and seem to believe that they and
they alone will determine what they and they alone shall do. Up
to a point, this Member would agree with them. Agree that, in fact,
its interference by the executive branch or by Congress in their de-
liberative process in how they go about determining what is justice,
is in fact, an area that we need not and should not tread upon
lightly.

However, when it comes to the taxation of the American people,
which includes fees; when it comes to transparency, meaning
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American citizens and others’ right to know; when it comes to the
ethics of the judiciary, we have an obligation. We cannot alone sim-
ply say we will wait to impeach a judge from time to time about
once every couple of decades. The real question of whether or not
judges are operating appropriately in their courtroom, not just ethi-
cally but, in fact, since it is a lifetime appointment, often we recog-
nize that judges grow old, judges have personal lives, and in fact,
overseeing whether or not that system is properly maintained to
ensure that every judge is doing and capable of doing their job
when they take the bench.

Additionally, today, we will talk about PACER. Most Americans
do not know what PACER is, but by the end of this hearing, they
will understand that everything that goes on in a courtroom and
then beyond, all the way through the appellate process, is made
available to the public through PACER, but not necessarily for free.
We all know that fees are paid when you are prosecuting a case
and judgments include court cost. What most people don’t know is
that the court charges 10 cents an electronic page for their records
and makes a tidy profit on it, which they use in any way they see
fit and, in fact, circumvent appropriations.

That is not to say that everything they spend the money on is
inappropriate or that this fund’s use to ensure that we expand the
ability to keep up with records is in fact inappropriate, but it does
beg the question of, should the American people in this day and
age receive more information more quickly and less expensively or
should we allow the court to set an amount in a vacuum that al-
lows them to use it for areas that are often well outside of their
essential needs.

As I mentioned earlier, judges grow old, Alzheimer’s is real,
aphasia is real, and there is no system that guarantees that a
judge in his or her everyday life is, in fact, being properly checked
to ensure that they are able to do their job, one of the most impor-
tant jobs in a democracy.

Today, we will hear about cameras in the courtroom. There will
be people on the dais for it and there will be people against it. I
will, for one, remain open minded, recognizing that the Chief Jus-
tice is adamantly opposed to it but that, in fact, there is a question
of whether or not it is his right to preclude that or it is our obliga-
tion to protect the Court from becoming much like the House floor.
And in each side of that argument, there will be those who speak.

I think it is important today that we realize that this is the first
of many hearings that will be held on the courts. And during this
2 years, I am dedicated, in addition to the questions of the internet
and questions of intellectual property, to reassert this Committee’s
responsibility to oversee the courts, to help them do their job bet-
ter, to be a conduit for what they want and, in fact, an oversight
of what they do.

And with that, I would like to recognize the Ranking Member of
the Subcommittee, the gentleman from New York, Mr. Nadler, for
his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Chairman, the Federal judiciary is the envy of the world.
Dedicated to upholding the rule of law, our court system provides
a forum for private parties to resolve their disputes peacefully and
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enable society to punish those who violate the law. It also safe-
guards our treasured liberties and ensures that the government
stays within constitutional boundaries.

Unfortunately, however, we cannot ignore the fact that the judi-
ciary is under a sustained attack right now, and it is coming from
what should be one of the most unlikely of places, the Oval Office.
That’s right, the President of the United States, whose unconstitu-
tional Muslim ban has been rightly thwarted by the courts, has
launched an unprecedented and dangerous campaign to threaten
and attempt to delegitimize the judiciary and any judge who would
dare enforce limits on his power.

It is not uncommon for Presidents of both parties to speak out
against court decisions with which they disagree, but never before
have we seen such a brazen attempt by a President to erode public
confidence in the courts as fair and neutral arbiters of the law. As
most people are aware, after Judge James Robart temporarily
blocked enforcement of President Trump’s immigration executive
order, the President took to Twitter to label him a “so-called judge.”
This was followed by several other tweets that attacked Judge
Robart personally, called his decision political, and even claimed
that if something happened to the United States, the judge and the
court system should be blamed.

Next, the President turned his target to the Ninth Circuit judges
considering the appeal of Judge Robart’s order. In his speech the
morning after the court’s hearing but even before its ruling, Mr.
Trump called the proceedings “disgraceful,” and “so political,” while
also claiming that the judges failed to grasp concepts that even “a
bad high school student would understand.”

Then after the Ninth Circuit left Judge Robart’s order in place,
one of President Trump’s top advisers, Stephen Miller said, “The
judiciary is not supreme,” and challenged the court’s legitimacy to
question the President’s interpretation of the law.

Finally, the President summed up his thoughts on Twitter this
weekend writing “our legal system is broken.” I beg to differ. I
think our court system worked exactly as it is supposed to. As
chaos and confusion reigned at our Nation’s airports, the court
stepped in to clarify that no one is above the law and that the Con-
stitution still provides certain fundamental protections.

Although the drama surrounding President Trump’s executive
order has been temporarily set aside, we must not become compla-
cent in the face of such attacks on the integrity and legitimacy of
individual judges or the court system generally. Especially when
they come from the President of the United States, such attacks
are both inappropriate and reckless and dangerous.

Already there have been reports that judges involved in legal
challenges to the executive order have been threatened and requir-
ing increased security protection. Moreover, President Trump’s
broadsides against the Federal courts threaten to undermine public
confidence in the institution of the judiciary itself.

An independent judiciary is fundamental to the checks and bal-
ances that are embodied in the separation of powers and is essen-
tial to maintaining liberty and the rule of law. I am disturbed that
the President either does not appreciate the role that an inde-
pendent judiciary plays in our constitutional system or it does ap-
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preciate it and seeks to undermine it. I hope that my Republican
colleagues, especially on this Committee, will join me in demanding
that the President cease these attacks on the judiciary imme-
diately.

My deep respect for the judiciary does not mean, of course, that
there are no improvements that we can make to the court system,
particularly when it comes to transparency. This includes stronger
ethics and disclosure requirements, particularly with respect to the
Supreme Court, which is not bound by the code of ethics that ap-
plies to other Federal judges.

Another important transparency measure would be televising ju-
dicial proceedings, at least in the appellate courts. I know that the
judicial conference has undertaken a pilot project to bring cameras
to the courtroom, but I think it is time to expand this across the
Federal appellate courts. I recognize there are privacy concerns
when it comes to trial court proceedings, but there is no reason to
shield the appellate courts from public view. Public scrutiny of gov-
ernmental proceedings and an informed citizenry is essential to de-
mocracy.

Most courts are closed to cameras, effectively putting them off
limits to the public at large. Transcripts and audio recordings,
some of which are made public days or in some weeks, even weeks
later, are poor substitutes for the immediate visual experience.
That is why yesterday I reintroduced the bipartisan Eyes on the
Courts Act. This legislation would finally bring important cases
into public view by requiring that cameras be allowed in all Su-
preme Court and Federal appellate court proceedings.

I do not share the concerns of those who believe that the highly
trained lawyers and judges in appellate court proceedings tackling
some of the most important issues facing our country will start
playing to the cameras, nor am I aware of any such problems oc-
curring in those Federal courts where cameras have been used.

The Nation was riveted by the live audio stream of the Ninth
Circuit’s consideration of the President’s executive order last week.
Clearly, there is great interest in wider access to court proceedings,
and I see no reason the public should be prevented from witnessing
the other important cases considered in the Federal appellate
courts.

I respect the difficulty and important job that the Federal judici-
ary performs. If my bill becomes law, the public will have an oppor-
tunity to watch them in action and to gain a greater understanding
and appreciation of their critical work.

I look forward to hearing from our witnesses on this issue and
the other important topics affecting the Federal judiciary. And I
yield back the balance of my time.

Mr. IssA. I thank the gentleman.

We now recognize the Chairman of the full Committee, the gen-
tleman from Virginia, Mr. Goodlatte, for his opening statement.

Mr. GOODLATTE. Thank you, Mr. Chairman.

This morning, the Judiciary Committee continues its examina-
tion of our Nation’s—I have a brief delay here. Excuse me.

This morning, the Judiciary Committee continues its examina-
tion of our Nation’s Federal judicial system. It is widely recognized
that the trust that the American people have in our court system
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is crucial to its success. While this trust has been cultivated over
many generations, it can be quickly lost. This is why it is impor-
tant that the judiciary continue to operate in a transparent manner
at all times and handle the disputes before it efficiently, ethically,
and impartially.

This morning, we will hear from three witnesses who will
present their ideas regarding ways to increase judicial trans-
parency and accountability. These suggestions include greater use
of audio and video recordings in courtrooms, free or lower cost ac-
cess to court documents through the PACER system or potential re-
placements for it, and public disclosure of recusal decisions.

Other issues we will consider today are the judicial disability and
disciplinary processes. Decisions made by judges with undiagnosed
medical conditions can be subject to challenge years later. It is cru-
cial that all judges have the resources and confidential programs
needed to assist them if they have any questions about their fitness
to serve.

Regarding judicial discipline, there have been relatively few im-
peachments of Federal judges by the House of Representatives. The
Federal judiciary has its own internal disciplinary system that, in
theory, addresses misconduct before the conduct escalates to the
level where impeachment would be warranted. However, many
Members of Congress have questions about the judiciary’s discipli-
nary system.

Today, we will explore this system further, including examining
the remedies available for judicial misconduct, their application,
and the constitutional and other limitations on those remedies.

I want to thank our witnesses for making time available to be
here in order to provide testimony for improving our Nation’s judi-
ciary.

Mr. Chairman, I yield back.

Mr. IssA. I thank the gentleman. It is now my pleasure to recog-
nize the gentleman from Michigan, Mr. Conyers, for his opening
statement.

Mr. CoNYERS. Thank you, Chairman Issa.

Welcome to all our witnesses.

Today’s hearing gives us an important opportunity to examine ju-
dicial transparency and ethics issues, but I would like to begin my
remarks by addressing some of the troubling statements President
Trump has made about judges and the judiciary.

Earlier this month, the President disparagingly referred to a
member of the Federal bench as a so-called judge and criticized his
decision as ridiculous. This judge is now in receipt of death threats.

Last year, while campaigning for the Presidency, he called into
question the validity of a ruling by a Federal judge because of the
judge’s ethnic background.

Most recently, President Trump, in opposing a decision rendered
by the Ninth Circuit, said even a bad high school student could un-
derstand that his immigration ban was authorized by law and that
it was a political decision.

President Trump’s personal attacks against individual judges as
well as disrespectful comments regarding the Federal judiciary as
a whole threatened the fundamental principles of our constitutional
form of government, namely respect for the rule of law and an



6

independent judiciary. Even his Supreme Court nominee, Neil
Gorsuch, characterized President Trump’s comments about the ju-
diciary as disheartening and demoralizing.

Respect for the Federal judiciary should be a nonpartisan issue,
and this hearing is an example, an excellent example, I might add,
of cooperation with respect to oversight of that branch. Yet we
must also be mindful of the potentially destructive attacks against
the Federal judiciary, even if those attacks emanate from the exec-
utive office of the President.

Accordingly, I hope my friends on the other side of the aisle will
join me today in condemning President Trump’s comments threat-
ening the legitimacy of our judicial branch and efforts to cast as-
persions against individual Federal judges.

An independent judiciary is critical, of course, to our Nation’s
constitutional system of checks and balances, and we should do ev-
erything possible to ensure that that system is not undermined.

As to the additional areas that we will consider today, I do sup-
port having cameras in the courtroom, but continue to believe their
impact must be more carefully considered. The Judicial Conference,
for example, notes that cameras in the courtroom could potentially
impair the fundamental right of a citizen to a fair and impartial
trial, and Justice Elena Kagan warns that televised coverage of
Federal court proceedings would encourage participants to play to
the camera.

I would like to hear proponents of cameras in the courtroom ex-
plain how those efforts will neither undermine a citizen’s right to
due process and a fair trial, nor have a material effect on an indi-
vidual’s willingness to testify out of fear of being a target for ret-
ribution or intimidation.

Finally, I support increased transparency of the judiciary. Last
week, the Ninth Circuit Court of Appeals provided live-stream cov-
erage of the oral argument on the Administration’s appeal of the
lower court’s imposition of a nationwide stay of President Trump’s
immigration order. Efforts such as these by the Federal judiciary,
which makes their processes more readily available to the public,
will promote even greater respect and understanding of the Federal
court system and the rule of law. And as we promote transparency,
we must also be mindful of the need to ensure the safety and secu-
rity of our judges, law enforcement officers, and others partici-
pating in the judicial process.

I thank and applaud the Chairman for holding this hearing. And
I yield back the balance of my time.

Mr. IssA. I thank the gentleman.

I now—without objection, other Members’ opening statements
will be made in the record.

Today we have a distinguished panel of witnesses whose written
statements have been entered into the record. And without objec-
tion, all your written statements and extraneous material will be
admitted into the record.

Without objection, so ordered.

But today, I would ask that you summarize your opening state-
ments in about 5 minutes. To help you stay within the timing, you
know the lights, you have all been here before, please, green means
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go, yellow means you got a minute, and red means you will get a
ticket if you run the light.

Before introducing our witnesses, it is the rule of the Committee
that all witnesses be sworn. So I would ask that you please rise
to take the oath and raise your right hands.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth.

Please be seated.

Let the record indicate that all witnesses answered in the affirm-
ative.

Our witnesses today include Mr. Mickey Osterreicher.

Mr. OSTERREICHER. Osterreicher.

Mr. IssA. Osterreicher. More importantly, the general counsel for
the National Press Photographers Association, who needless to say
have been giving us images of the courts for, more or less, a cen-
tury. Professor Thomas Bruce is the cofounder and director of the
Legal Information Institute at Cornell University. Welcome. And
Professor Charles Geyh is professor at Indiana University—your,
what is it, Maurer

Mr. GEYH. Maurer.

Mr. IssA.—School of Law. And each comes with a level of exper-
tise to help guide us through three different areas that we are
going to look at today. So welcome.

You are recognized for 5 minutes.

TESTIMONY OF MICKEY H. OSTERREICHER, ESQ., GENERAL
COUNSEL, NATIONAL PRESS PHOTOGRAPHERS ASSOCIA-
TION (NPPA)

Mr. OSTERREICHER. Chairman Issa, Ranking Member Conyers,
Ranking Member Nadler, and other Members of the Subcommittee,
good morning, and thank you for the opportunity to appear here
today.

My name is Mickey Osterreicher. I am of counsel to the law firm
of Barclay & Damon, and I am here today in my capacity as gen-
eral counsel for the National Press Photographers Association, an
organization which was founded in 1946 and of which I have been
a member since 1973.

As the voice of visual journalists, the NPPA vigorously promotes
and defends the rights of photographers and journalists, including
intellectual property rights and freedom of speech in all its forms,
especially as it relates to visual journalism.

By way of background, I am an award-winning visual journalist
with over 40 years experience in print and broadcast. During that
career, I have covered hundreds of court cases from the Attica
trials to the murder trial of O.J. Simpson. I was actively involved
in the New York State experiment between 1987 and 1997 entitled,
“Electronic Coverage of Judicial Proceedings.” And by electronic, I
mean audiovisual recordings, still photography, broadcasting, tele-
vising, or internet streaming both in realtime or hyperlinked re-
play.

In an era of fake news and alternative facts, there is no better
way to ensure transparency and promote confidence in the fair ad-
ministration of justice than to expand electronic coverage of Fed-
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eral court proceedings. Transparent court proceedings improve the
quality of testimony, persuade unknown witnesses to come forward,
make trial participants more conscientious, and provide the oppor-
tunity to better observe the workings of our judicial system. To fos-
ter that essential principle, almost every State allows electronic
coverage of criminal, civil, and appellate proceedings, to some de-
gree.

For many years, Congress has proposed legislation to allow such
coverage, most recently by Representative Connolly and Judge Poe.
Representative Nadler also introduced a bill in 2015, which he just
reintroduced. The NPPA commends and supports these ongoing ef-
forts.

More recently, there have been some advances and some lost op-
portunities in this area. For example, the Ninth Circuit began live-
streaming audio of oral arguments in 2015, and the Second Circuit
continues its policy of permitting electronic coverage for cases with
heightened interest. By comparison, the Supreme Court has re-
leased same-day audio of an oral argument only once, despite nu-
merous requests to do so. In 2015, it denied such a petition for two
of the year’s most important cases.

The last Federal cameras pilot program officially ended in 2015,
and while the judicial conference voted against expanding or con-
tinuing that project, it did permit three of the participating trial
court programs in the Ninth Circuit to remain operational. Just
this month, electronic coverage was allowed in the State of Wash-
ington v. Trump, which was recorded and uploaded to the court’s
website.

Last week, the telephonic arguments of the appeal in that case
were heard live with approximately 137,000 connections to the
audio stream from the court’s YouTube site. CNN, which also
broadcast the arguments, averaged 1.5 million total viewers during
that hour. Millions more may have tuned in on cable news outlets,
local news stations, and countless other news websites.

These latest developments weigh strongly in favor of electronic
coverage and should also prompt the Judicial Conference, along
with the High Court itself, to finally promulgate common-sense
guidelines, permanently allowing such access through the Federal
court system, up to and including the U.S. Supreme Court.

Justice Stewart noted in 1965, we move in an area touching the
realm of free communication, and for that reason, if nor no other,
I would be wary of any—of imposing any, per se, rule, which, in
light of future technology, may serve to stifle or abridge true First
Amendment rights.

The Framers envisioned court as being part of a public square,
a place in a merging—in an emerging Nation where anyone could
stop in to observe the proceedings and be assured of the integrity
of our system of justice. Given the increasing complexity of our so-
ciety and the size of our communities, that aspiration is exceed-
ingly more difficult to achieve. As Chief Justice Burger stated in
a 1980 case, people in an open society do not demand infallibility
from their institutions, but it is difficult for them to accept what
they are prohibited from observing.

The ability of the public to view actual courtroom proceedings
should not be trivialized. It touches on an important right, which
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goes well beyond the mere satisfaction of viewer curiosity. And that
right, advanced by electronic coverage, is the right of the people to
monitor the official functions of their government, including that of
the judiciary. Nothing is more fundamental to our democratic sys-
tem of governance.

The NPPA looks forward to working with you on these issues
and thanks you for the opportunity to testify. I welcome your ques-
tions.

[The prepared statement of Mr. Osterreicher follows:]
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Subcommittee on Courts, Intellectual Property and the Internet

Committee on the Judiciary
United States House of Representatives
115th Congress, 1° Session

Hearing On
Judicial Transparency and Ethics

Testimony of Mickey H. Osterreicher
General Counsel, National Press Photographers Association (NPPA)

February 14, 2017

Committee Chairman Goodlatte, Committee Ranking Member Conyers, Subcommittee
Chairman Issa, Vice Chairman Collins, Subcommittee Ranking Member Nadler and other members of
the subcommittee, good morning and thank you for the opportunity to appear before you to discuss

electronic coverage of federal court proceedings as it pertains to judicial transparency and ethics.
Background

My name is Mickey Osterreicher. [ am of counsel to the law firm of Barclay & Damon LLP in
its Media & First Amendment Law Practice Area in Buffalo, N.Y., and appear here today in my
capacity as general counsel for the National Press Photographers Association (“NPPA”), an

organization which was founded in 1946 and of which I have been a member since 1973.

As the “Voice of Visual Journalists” the NPPA is a 501(c)(6) non-profit organization dedicated
to the advancement of visual journalism in its creation, editing and distribution. Our approximately
6,000 members include television and still photographers. editors, students and representatives of

businesses that serve the visual journalism community. Since its founding, the NPPA has vigorously
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promoted and defended the rights of photographers and journalists, including intellectual property

rights and freedom of the press in all its forms, especially as it relates to visual journalism.

Additionally, the NPPA is one of 20 legal and media organizations that are members of the
Coalition for Court Transparency, a national non-partisan alliance that advocates for greater openness

and transparency from the federal court system, including the U.S. Supreme Court.

By way of background, I am an award-winning visual journalist with over forty years’
experience in print and broadcast. My work has appeared in such publications as the New York Times,
Time, Newsweek and USA Today as well as on ABC World News Tonight, Nightline, Good Morning

America, NBC Nightly News and ESPN.

During that career, I have covered hundreds of court cases from the Attica trials to the murder
trial of O.J. Simpson. I was actively involved in the 10-year experiment (1987 -1997) under New York
Judicial Law § 218, entitled “Electronic Coverage of Judicial Proceedings”1 (such “‘electronic
coverage” hereinafter referring to: audio-visual recordings, still photography, broadcasting, televising,

or Internet streaming (real-time or hyperlinked replay)).

Electronic Coverage in Federal Courts

In a time of “fake news” and “alternative facts” there is no better way to ensure transparency
and promote confidence in the fair administration of justice than to expand electronic coverage of
federal court proceedings. The Sixth Amendment guarantees “the right to a speedy and public trial”
and since the time that amendment was adopted, our history makes clear that openness in court
proceedings improves the quality of testimony, persuades unknown witnesses to come forward, makes

trial participants more conscientious and generally provides the American public the opportunity to

! See hipHendes Jp fodlsw commycodel U/ 7-A/218
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better observe the workings of our judicial system. To foster that essential transparency, almost every

state allows electronic coverage of criminal, civil and appellate proceedings to some degree.

In December 2014, 1 had the opportunity to testify’ before this subcommittee in support of
H.R.917 — “Sunshine in the Courtroom Act of 2015.” Last month Representatives Gerry Connolly (D-
VA) and Judge Ted Poe (R-TX)* reintroduced H.R. 464 — “The Cameras in the Court Act,”* which
would help ensure transparency and accountability in the judicial branch by “permitting the televising
of Supreme Court proceedings.” If passed the measure would amend 28 U.S.C. 45 by adding language
contained in Section 678 entitled “Televising Supreme Court proceedings,” which states: *‘The
Supreme Court shall permit television coverage of all open sessions of the Court unless the Court
decides, by a vote of the majority of justices, that allowing such coverage in a particular case would

constitute a violation of the due process rights of one or more of the parties before the Court.”®

In 2015, Rep. Nadler (D-NY) along with Representatives Connolly, Poe and Mike Quigley (D-
IL) introduced H.R. 3723 — “‘Eyes on the Courts Act of 2015 “to provide for media coverage of
federal appellate court proceedings, and for other purposes.” Hopefully they too will reintroduce that

bill. The NPPA commends and supports these ongoing efforts.

During the last few years there have been some advances, and some lost opportunities in the
expansion of electronic coverage in federal court. For example, the Ninth Circuit, which in 2003 was
the first federal appeals court to post audio of its hearings, began live-streaming audio of oral

arguments in January 2015. The Second Circuit continues its policy of permitting electronic recording

2 See hitpsi/indiciary.house. sov/wp-conent/uploads/ 20164027/ Corrected- 1203 14-Testimony-1 LR -9 7-Ostereicher.pdf
3 Comnolly and Poe Push for Cameras in (he Court, January 12, 2017

htps://e
4 See ligpyiwwy

billedsie
SHd.
S Id.
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for cases with heightened interest, most recently allowing C-SPAN to record and broadeast a January
2015 hearing following remand after the Supreme Court’s decision in Burweil v. Hobby Lobby.
Approximately fifteen (15) Second Circuit cases have been recorded since the end of the first federal
cameras pilot program (1991-1994), in which the Second and Ninth Circuits participated along with

four district courts.

By comparison, the Supreme Court has released the audio of an oral argument on the same day
on which the argument occurred only once, despite numerous requests from media organizations and
pro-transparency groups. In February 2015, when a dozen media and pro-transparency groups
petitioned the high court for same-day audio for two of the year’s most closely-watched cases — Whole
Women’s Health v. Hellersteds® and U.S. v. Texas,” the Court denied the request, tersely stating, *“The
court will follow its usual practices regarding the posting of the audio for these arguments™ — that
being, posting the audio the Friday after the cases are argued. As the Committee is, [ am sure aware,
late Friday releases are the least effective time to bring important news to the public as people get

ready for the weekend.

The most recent federal cameras-in-courts pilot program, (comprised of 14 federal trial courts
throughout the country), officially ended on July 18, 2015. In March 2016, the Judicial Conference of
the United States voted against expanding or continuing that program, although it did permit three of

the participating trial courts in the Ninth Circuit — the Western District of Washington, Northern

7573 U.8. __(2014)
F579 US. ___(2016)
7579 1.8, ___ (2016)
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District of California and District of Guam — to keep their cameras rolling at the court’s discretion. To

date only six proceedings have been recorded.'’

During the 2011-2015 pilot program, only about ten percent (10%), of the more than 1,500
proceedings in which the parties were notified of the opportunity to record, resulted in a recording; and
less than one-third (1/3) of the nearly 200 judges in pilot courts volunteered to participate in the

program.!!

In April 2016, the U.S. Government Accountability Office (GAO) released a report on
“Policies and Perspectives on Video and Audio Coverage of Appellate Court Proceedings.”!?
Requested by Senators Dick Durbin and Chuck Grassley along with Rep. Mike Quigley, the report
details how state appellate courts and those in other countries handle the issue of electronic coverage.
Nearly every appellate judge and attorney interviewed by GAO stated that such coverage enhances
public understanding of the courts and offers countless educational opportunities for its citizens,
including law students and legal practitioners looking to learn from the those at the pinnacle of their

profession.

The GAO report also provided recommendations for improving guidelines for successful
electronic coverage of court proceedings. For example, the Florida Supreme Court partners with a local

public television station which uses its own equipment to record and live-stream audio and video,

10 Administrative Office of U.S. Courls webpage “Available Court Videos,” biip:/fwww.useourts. sov/iibout-fed
courtsfoameras courts (relrieved Feb, 12, 2017)

! “Report of the Judicial Conference Committee on Court Adminisiration and Case Management: Cameras Pilot Program,”
March 2016, available al bitgr/pdfserver. amdaw comdndi/Cameras B2l B2 0mrgleci %2 Scomnntice % 20report.pdl

12 See il www, gno. soviproducts/GAQ-16-437
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while the Ninth Circuit operates its own remote-controlled, unobtrusive cameras and posts videos of

hearings to YouTube.

On Nov. 4, 2016, the U.S. Supreme Court live-streamed electronic coverage of a Supreme
Court Bar meeting commemorating the life of Justice Antonin Scalia that took place in the building’s
Great Hall. Immediately following that service, a special session of the Court further honoring the late
Justice took place. The Court permitted audio of that session to be live-streamed as well, establishing
two High Court firsts on the same day. Most recently, the Supreme Court was asked to permit same-
day audio of the oral arguments in Lee v. Tam'* and Ashcroft v. Abbasi.'® That request was made by
Fix the Court and was accompanied by signatures from nearly 1,000 people from all 50 states.'®

Unfortunately, the Court once again denied that request.!’

On Dec. 6, 2016, the Eleventh Circuit Court of Appeals announced that by April 1, 2017, it
would begin posting audio recordings of oral argument online. This leaves the Tenth Circuit as the
only federal appeals court not to post online audio, thus requiring parties to file a motion to obtain such
recordings. Last month the Third Circuit announced it will video-record some oral arguments and post

them online a day or so later. Two such cases have already been recorded and posted.'®

Just this month, two cases in the Ninth Circuit were widely broadcast to much acclaim. The
U.S. District Court for the Western District of Washington permitted electronic coverage of the hearing

regarding President Trump’s temporary travel ban in State of Washingion v. Trump. That proceeding

13 See hupss/feeww. vontahe com/user/9theire
1 Daocket Number 15-1293
15 Dockel Number 15-1359

16 See hutpr//Lixt

cou L. ooy 200 7/0 /i -the court-deliv

rs-pelition-(o-supreme-court-from-citivens -frow-50-stales-calling

oi-justices-to-release-same-day -sudio-in-upcoming-¢ {
17 See Giipefwww mltichansel comfuswsioouris/suprenie-court-denies-sa request/410011
1 See ttgr/Mixibecoatcomy2016/1 2 /eloventb-cirenii-agrees-1o-post-oral-a online/
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was recorded and uploaded to the court’s website. Last week, the telephonic arguments of the appeal in
that case before a three-judge panel of the Ninth Circuit, were heard live. According to David Madden,
Assistant Circuit Executive for the Ninth Circuit U.S. Court of Appeals, “there were approximately
137,000 connections to the live audio stream from the court’s YouTube site.”!® “The Situation Room
with Wolf Blitzer on CNN averaged 1.5 million total viewers and 490 thousand in the 25-54
demo[graphic] in the 6 p.m. ET hour during the 9th Circuit Court audio hearings.” according to an
email from Richard Hudock, Public Relations Manager at the CNN Washington bureau. Millions more

may have tuned in on cable news outlets, local news stations and countless other news websites.

These latest developments weigh strongly in favor of electronic coverage and should also
prompt the Judicial Conference along with the High Court itself to finally promulgate commonsense
guidelines permitting such coverage throughout the federal court system, up to and including the U.S.

Supreme Court.

Openness and Electronic Coverage of Court Proceedings

Aside from the audio-visual information provided by electronic coverage of court proceedings
is the constitutional principle that courts are meant to be “open.” It is instructive to remember the
words of Justice Stewart in his dissent in Estes v Texas™ (the 1965 Supreme Court case dealing with
the televising and broadcasting of a trial) where he admonished that “it is important to remember that
we move in an area touching the realm of free communication, and for that reason, if for no other, 7
would be wary of imposing any per se rule which, in the light of future technology, might serve to stifle

21

or abridge true First Amendment rights.

1% Feb. 7, 2017 T'weel
3 Estes v, Texas, 381 U.8. 532 (1965).
2 I, al 603-04 (Stewart, )., dissenting) (cmphasis added).
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The Supreme Court also has recognized a rebuttable presumption of openness and transparency
in general when it comes to court proceedings. In Richmond Newspapers, Inc. v. Virginia® the Court
held that under the First Amendment the public, including the press, had a right of access to a criminal
trial. because such proceedings had traditionally been open to the public. “What is significant for
2523

present purposes is that throughout its evolution, the trial has been open to all who care to observe,

Chief Justice Burger wrote in the plurality opinion.

In 2017 such information on matters of public concern come from broadcast television
(including cable) and the Internet (including social media and electronic material on websites provided
by once traditional print media). Thus, the ability of the press to disseminate information via electronic
coverage of court proceedings is a critical component in affording the public the modern equivalent of
attending and observing. As Chief Justice Burger further explained. “people in an open society do not
demand infallibility from their institutions, but it is difficult for them to accept what they are prohibited
from observing.”** Tustice Stewart, concurring in the judgment, wrote that “the right to speak implies a
freedom to listen,” and that “the right to publish implies a freedom to gather information.”? Similarly,
T would offer that the right to broadcast implies a similar freedom regarding electronic coverage of

federal courtroom proceedings.

The Framers envisioned court as being part of the public square, a place in an emerging nation
where anyone could stop in to observe the proceedings and be assured of the integrity of our system of
justice. Given the increasing complexity of our society and the size of our communities, that aspiration

is exceedingly more difficult. But the core need for openness and transparency is now more crucial

22 Richmond Newspapers, Inc. v. Virginia, 448 .S, 555 {1980).

2 1d. a1 564 (plurality opinion of Burger, C.J.).

2 qd. al 572,

¥ Id. al 599 (Stewarl. )., concurring in the judgment. citing Branzburg v. Hayes, 408 U.S. 663, 681).
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3

than ever with accusations of the media reporting “fake news” and government purporting “alternative
facts.” For citizens, there is no better way to more truthfully relay courtroom proceedings than through

the direct and unfiltered lens of electronic coverage to be viewed and heard at home, at work or on the

20.

The ability of the public to view actual courtroom proceedings should not be trivialized. It
touches on an important right, which goes well beyond the mere satisfaction of viewer curiosity. That
right, advanced by electronic coverage, is the right of the people to monitor the official functions of
their government, including that of the judicial system. Nothing is more fundamental to our democratic
system of governance than the right of the people to know how their government is functioning on

their behalf.

Conclusion

The benefits of allowing such electronic coverage are numerous and significant: it will bring
transparency to the federal judicial system, provide increased accountability from litigants, judges, and
the press, and educate citizens about the judicial process. Electronic coverage will allow the public to
ensure that proceedings are conducted fairly, and, by extension, that government system of checks and
balances are working correctly. We expect that the watchful eye of the public will demand increased
accountability from all courtroom actors, each of whom may feel an increased responsibility to
conduct themselves in a manner appropriate to their role, thereby diminishing the risk of rogue actors
and other wayward governmental actions potentially harmful to the interests of justice. The press, for
its part, will also feel the weight of increased accountability, as it will no longer be the only source of
information about the courts, and claims of false, sensationalistic or inaccurate reporting will be readily

verifiable by citizens able to view the underlying proceedings for themselves.
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More than a half century ago Justice Harlan predicted that “the day may come when television
will have become so commonplace an affair in the daily life of the average person as to dissipate all
reasonable likelihood that its use in courtrooms may disparage the judicial process.”?¢ That day has not

only come but long since passed into a digital age of instant information.

It cannot be overstated that in this current political climate, when democratic principles are
being tested and long-established forms of journalism and mass communications are being questioned.
opening courts to electronic coverage is an essential and directly deliverable medium for providing
the public with the ability to see and hear that justice is being done; renewing confidence in
governmental integrity; and creating improved transparency as to how decisions are made at all steps

in the judicial process, especially in the Supreme Court.

We look forward to working with this Subcommittee and the full Judiciary Committee in
addressing the issue of electronic coverage of federal court proceedings as it pertains to judicial

transparency and ethics.
Thank you for the opportunity to testify. Ilook forward to answering your questions.

Respectfully submitted,

Mickey F. Ostemeicher
Mickey H. Osterreicher, General Counsel

National Press Photographers Association
120 Hooper Street

Athens, GA 30602-3018
lawyer@nppa.org

8 Estes al 595-596.

10
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Mr. IssA. Thank you.
Professor Bruce.

TESTIMONY OF THOMAS R. BRUCE, PROFESSOR, AND DIREC-
TOR, LEGAL INFORMATION INSTITUTE, CORNELL UNIVER-
SITY

Mr. BRUCE. Chairman Issa, Ranking Member Conyers, Ranking
Member

Mr. IssA. If you could pull the mike slightly closer, I would ap-
preciate it.

Mr. BRUCE. Sure.

Mr. IssA. Thank you.

Mr. BRUCE. Chairman Issa, Ranking Member Nadler, Ranking
Member Conyers, Members of the Committee, thank you for invit-
ing me to appear before you today.

My name is Tom Bruce. I am the Director of the Legal Informa-
tion Institute at Cornell. We have been putting legal information
online for the public for 25 years and currently reach an audience
of approximately 32 million individuals each year.

I am here to talk to you today about the operation and future di-
rection of the PACER system for public access to the opinions of
the Federal courts.

Let me begin with three things that define PACER: First,
PACER charges fees for access to public records. That has been the
cause of a great deal of criticism, not only because fees erect a bar-
rier for many, but because the revenue from fees at current levels
considerably exceeds the cost of operating the system. That is in-
consistent with policies established by the Congress in the E-Gov-
ernment Act of 2002.

Second, PACER’s technology has struggled to stay up to date.
That was, to some extent, an accident of history. PACER was im-
plemented shortly before the introduction of the worldwide web,
and it was all too quickly seen as outmoded and out of touch with
current technology. Over the last few years, it has made up some
of the gap, but the system still falls short on a number of dimen-
sions, notably in the area of search and retrieval.

Third and most important, PACER suffers from a split person-
ality. On the one hand, it is an electronic filing and case manage-
ment system that supports the Federal courts with an audience of
lawyers, judges, and court administrative personnel. On the other,
and most important to the public and the Congress, it is a data
publishing system that offers the work of the Federal courts to a
very wide range of people, including litigants, researchers, and gov-
ernment itself.

Equally, there are a number of things that PACER is not. First,
PACER is not transparent in its business model or operations.

Second, PACER is not an adequate facility for research on the ac-
tivities of the Federal courts. That is chiefly because it does not
provide bulk access to its data. Significantly, research activities
that might be carried out on behalf of the Congress are impeded.
Social Security cases, prisoner appeals, and immigration matters
are all examples of areas in which study of judicial outcomes is im-
portant to those who have responsibility for investigation and eval-
uation of operations across the full breadth of the government.
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Third, PACER is not an effective protector of privacy. And fi-
nally, it is not an adequate vehicle for citable legal research be-
cause it lacks a system of unique identifiers.

These are hard problems, especially given the scale and diversity
of what is published in PACER, but they are soluble, provided that
Congress acts. Both the Congress and the Federal courts have
strongly and repeatedly announced their commitment to providing
full access, even to unpublished opinions, at minimal or no cost.

So what needs to be done? First, fees need to be removed as
quickly as possible. Dissemination fees have strongly inhibited ben-
eficial uses of the data contained in the primary record of the work-
ings of our Federal courts. Consideration should be givento remov-
ing per-page viewing fees, or at the very least, paring them back
to a level that more closely matches PACER’s cost of operation.

Second, the details of PACER’s operations and business model
need to be far more visible to the Congress and to the public. A
CRS report describing the business and technical operation of the
system in detail would be more than helpful and would bring wel-
come clarity to many of the issues involved.

Third, the users of PACER’s data publication services need rep-
resentation in the planning and design processes. Published arti-
cles by PACER’s designers celebrate the responsiveness of its de-
sign to the needs of users of the e-filing and case management sys-
tems. That can be charitably interpreted as a sound effort to re-
spond to a range of important customers who are in a position to
express their needs to the designers. Understandably, those to
whom the designers answer are preoccupied with the e-filing and
case management portions of the system and are not nearly as con-
cerned with publication.

Fourth, PACER’s data publishing operation should move to a
new home. Why not put responsibility for data publishing oper-
ations with an organization that has publishing as its primary mis-
sion? The Government Publishing Office and the AO already have
a pilot program for the publication of judicial opinions underway.
It has been successful. It appears to be scalable to the dimensions
that PACER would require.

Much work would still be needed. GPO’s system only extends
right now to about 100 courts. Its chronological range is narrow,
and better metadata is needed even within PACER itself.

But the potential benefits are many. First and foremost will be
the removal of barriers that prevent the public from exercising the
right to know the laws that govern them. Publication systems that
permit research utilizing the full range of data available from
PACER will make it easier for the Congress to fulfill its respon-
sibilities, improve the efficiency and functioning of the judiciary,
and stimulate new approaches to legal information, while encour-
aging new and innovative businesses.

Thank you for the opportunity to testify today. I look forward to
your questions.

[The prepared statement of Mr. Bruce follows:]
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Chairman Issa, Ranking Member Nadler, and members of the Committee, thank you for inviting me to
appear before you today.

My name is Tom Bruce, and I am the co-founder and Director of the Legal Information Institute, a
research, engineering, and publishing activity of the Cornell Law School. In 1992, we were the first to
make judicial opinions available via the Web; our publication of the decisions of the Supreme Court
anticipated the development of their Web site by 8 years. In the intervening quarter-century, we have
gained a great deal of expertise in the creation of advanced technologies for legal publishing, some of it
in collaboration with groups well-known to this Committee. We have undertaken joint studies with the
Government Publication Office, and consulted on advanced legislative metadata models for the Library
of Congress. We served on the House Bulk Data Task Force and as members of the steering committee
for its annual Legislative Data Transparency Workshop. Perhaps surprisingly, we have never
published materials that are taken from PACER, though we are well-acquainted with its use by others.
Last year, the L1l's web site at law.cornell.edu provided legal information to more than 32 million
unique individuals.

T am here to speak to you about only one of the several important matters before the Committee today,
namely the operation and future direction of the PACER system for public access to the opinions of the
Federal courts. This is not the first time that this matter has come before the committee, and I intend to
be brief. I will not revisit the many criticisms of the capabilities of that system, or of its fee structure,
beyond the bare minimum necessary to get a glimpse of a useful way forward.

What PACER is
With that in mind, let me focus on three things that define PACER:

Lirst, PACLER charges fees for access to public records. That has been the cause of a great deal of
criticism', not only because fees erect a barrier for many, but because the revenue from fees at current
levels considerably exceeds the cost of operating the system. The excess revenue is diverted for use on

! Many have taken issuc with the charging of foes, and particularly fees beyond cost recovery. Sce. for example,
htpadblog.law. cornoll cdufvoxpop/201 1/02/03 /pacer-recap-and-~the-movement-to-frec-american-cage-law/, for an article
by Steven Schultze describing the inception of the RECAP project. Wikipedia provides a good list of sources in its
treatment of the system, at hips:/enwikipedia.ore/wiki/PACER (law). including an article from the New York Times that
describes PACER as “cumbersome. arcane, and not [ree”™. The Free Law Project’s “Downloading Important Cascs on
PACER Costs More Than A Brand New Car” uses a whimsical method (o describe the problem in very concrele lerms,
comparing the cost of PACER research in a major case o the cost of a Honda Civic. See

hitps:Tree Iaw/2016/11/17/downloadine-imporiani-cases-on-pacer-cosis-more-than-a-band-new-car/

The fee schedule is currently the object of a class-action lawsuit initiated by three non-profil organizations. See Barry,
Kﬂe "Alliance for jusnu, sues the Administrative Office of the U.S. Courts for charging ex illegal fees to

s”. Alliance for Justice. (at hup://www alj.org/press-room/prcss-relcascs/alliance-lor-justicc-sucs-the-
admuuslrau»c ofﬁcc-of the-u-s-courts-for-charging-cxcessive-and-illegal-fces-lo-access-court-records )
(retrieved February 10, 2016).
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other projects. That is unjustifiable and inconsistent with the policies established by the Congress in the
E-Government Act of 2002 2

The fee issue is compelling, but it is not the only issue. Dropping fees altogether would be laudable, in
that it would remove the economic barriers to public access. It would not relieve other problems,
notably with outdated technology® and with usable citation — and indeed it might require that the
Administrative Office address long-neglected problems with personally-identifiable information in the
database.

Second, PACER became outmoded two years after it was built, and in some ways has never caught up.
That was, to some extent, an accident of history. Implemented only two years before the introduction of
the World-Wide Web created a revolution of rising expectations for online information systems, it was
all too quickly seen as outmoded and out of touch with current technology. Unfortunately,
improvements came slowly and the gap widened. Recent progress has been more rapid, but the system
still falls short on a number of dimensions, notably in the area of search and retrieval®.

In 1990, there was very little expertise in the design and operation of large-scale case-management and
legal-publishing systems outside the two largest commercial legal-information services (recall that this
was a time when the Justice Department was, at high cost, buying back its own work product from
what was then the West Publishing Company?, now a division of the Canadian company Thomson-
Reuters, much as the government continues to buy its own work back from PACER today). In 2017 the
situation is radically different. Expertise is much more widespread, diffused across multiple companies,
non-profits, and academic institutions. Legal-publishing and case-management companies are
numerous and there is vigorous competition both for market share and for technological advantage® at
all price points. That is a market that would get further stimulus from a more open PACER.

Innovative approaches are also flowing from the non-profit sector and from government. The Free Law
Project’, the Internet Archive®, and the FDsys” collection jointly operated by the Government

2 The E-Government Act of 2002 (PL 107-347), scetion 205(a), provides for public access to the opinions of the Federal
courts via website. Scction 204(c) amends the Judiciary Appropriations Act to read, * the Judicial Conference may, only to
the extent necessary. prescribe scasonable foos. .. to reimburse expenses incurred in providing those services.”

3 As with the fee schedule, a good list of criticisms of PACER s technology is in its cntry in Wikipedia

in the June 2012 issuc
s it as “antiguated
More recently, the principals of the Free Law Project have published a scries of essays on the probloms
with the system, beginning at hiips:/lree.law/2015/03/20/what-is-the-pacer-probleny.

4 sce note iii above.

3 Sec, eg.. Wolf, Gary, “Who Owns the Law?”, WIRED Magazinc issuc 2.05, May 1994, onlinc at
htip:archive wired. comy/wired/archive/2 05/ithe Jav il .

There has never been more robust activity in legal technology than there is at present. The current environment is rich in
startup aclivity; for examples, see documentation on the “Reinvent Law”™ events held in New York, London, Dubai, and
Silicon Valley (many of the talks are available al www centlawchannel.com). Al the time of writing, Robert

Ambrogi’s list legal (ech startups numbered 614. Tt is particularly detailed and helpful. See
Jawsii z.comilegal-tech-stariups .

c.daw . The site oflers millions of opinions from 420 jurisdictions (scc
cww courtlisicner comy/coverge/), and is the current home of the RECAP PACER-harvesting project.

¥ The Internet Archive, al it 2, provides archives of digital documenits and mullimedia materials at
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Publication Office and the Administrative Office of the Courts all offer capabilities that exceed those of
PACER in significant ways, particularly in the area of full-text search of cases and its integration with
available metadata. Similar examples exist among the state courts, notably at the site maintained by
Ohio's Reporter of Decisions for that state’s Supreme Court'®, and at the opinions archive run by the
llinois Reporter of Decisions'!.

Third, PACLR suffers from a split personafity. On one hand, it is an electronic filing and case
management system that supports the Federal courts, with an audience of lawyers, judges, and court
administrative personnel. On the other — and most important to the public — it is a data-publishing
system that offers the work of the Federal courts, both documents and metadata, to a very wide range of
people, including litigants, researchers, and government bodies outside the judiciary. Itis on PACER’s
data-publishing function that I will focus now.

That split personality is very much on display in a 2015 article!? written by two senior staffers from the
Administrative Office of the US Courts. Each of the authors has been involved with the design and
management of the PACER system for more than 38 years. Their article describes the creation of the
specifications for the “NextGen” PACER system. All but a very few of the improvements described in
the article are aimed at the e-filing and case-management side of PACER. The innovations intended
for the public were largely confined to streamlining the process by which they might file for
bankruptcy.

What PACER is not
Equally, there are a number of things that PACER is not.

1t is not transparent in its business model or operations. In preparing this testimony, I was repeatedly
struck by the difficulty of acquiring information about the design and operation of the system, and
about details of the business model on which it is based. T was fortunate to be able to draw on the work
of academics and others who have devoted considerable time to puzzling out the little that is known to
outsiders.!* We should all be grateful for their work.

PACER is not an adequale facility for research on the activities of the Federal courts. Social scientists,
legal scholars, linguists, and administrators who want to increase the efficiency of court activities —
indeed, researchers in a great many disciplines — do not have useful access to PACER’s data. That is
chiefly because it does not provide bulk access to that data. Significantly, research activities that might
be carried out on behalf of the Congress itself are equally impeded. Social Security cases, prisoner

stapgering scale. A look at bups archive ore/searchphp?query=judicial-+opinions reveals (hat the collection is rich in

Jjudicial documents and commentary. including but by no means limited to an archive of the RECAP project.

¢ FDsys has its main page at hitps://www.gpo. gov/fdsys/

12 The State of Ohio Supreme Court sile is at hifp://www. supremecouri. olio. agv/.

1" The Illinois opinions archive is at hitp:/Awww illinoiscourts. pov/Opinions/aschive. asp.

12 Brinkema, John, and J. Michael Greenwood. 7-Filing Case Afanagement Services in the US Federal Courts: The Next
(Generation: A Case Study. Tnlernational Journ: inistration, vol. 7, n. 1, July 2015. URN:NBN:NL:UT:10-1-
115635 . Available online at htip://www. 3/10.18352/1ca, 179/zallev/1 9 Vdowrdoad!,

13T am cspecially gratclul to Steven Schulze and Carl Malamud, who provided me with comprehensive lists of their carlicr
work on this subject.
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appeals, and immigration matters are all examples of areas in which study of judicial outcomes is
important to those who have responsibilities that call for the investigation and evaluation of operations
across the full breadth of our system of government. As a practical matter, most of these problems stem
ultimately from PACER’s failure to provide access to data in bulk.

PACER is not an effective protector of privacy. 1t contains, and exposes, any amount of personally-
identifiable information useful for identity theft'*. Tt does not do a good job of protecting the identities
of crime victims or of helpful informants (as witness the existence of the website whosarat.com'®). We
cannot know the full extent of these problems because, without bulk data access, research or
assessment across the full scope of the database is practically impossible.

PACFER is not an adequate vehicle for citable legal research. In particular, it does not provide vendor-
and medium-neutral identifiers that could provide a basis for either permanent or interim citation, and it
retains pagination as the basis for pinpoint citation'®. Indeed, any identifier that conformed to a
uniform scheme for uniquely identifying the opinions of the Federal courts would provide the basis for
connection with more traditional citation schemes, but that is lacking.

These are stubborn problems. The sheer size and scope of the document database, the diversity and
lack of uniform editorial and classification standards among the courts that originate the documents,
and the sensitivity of some of the information all present daunting challenges, some of which have been
capably dealt with.

The remaining challenges are not insuperable, provided that the Congress acts. Both the Congress and
the Federal courts have strongly and repeatedly announced their commitment to providing full access,
even to unpublished opinions, at minimal or no cost. The sentiments expressed by the Congress in the
E-Government Act of 20027 are echoed in the statements of Justice Alito's committee report
supporting Rule 32.1 of the Federal Rules of Administrative Procedure. That Committee pointed out
that the E-Government Act of 2002'® mandated the federal courts (trial courts as well as appellate) to
place all their opinions on public Web sites in a text-searchable format - “regardless of whether such
opinions are to be published in the official court reporter.”'” Wrote the committee: “The disparity

#1n 2011, Timothy Lee reported research on redaction failures at hitps:/ifrecdom=to-tinkor.con/261 1/0 /stdving-
frequency-redaction-failures-pacer/ . Carl Malanmd has donc similar work with the detection of Social Sccurity numbers
in a small slicc of the opinions availablc in PACER. Interestingly, James Grimmelmann has pointed out that the
removal of paywalls from PACER would, to the degree that cconomic barricrs provide practical obscurity, worsen the

privacy problem. Sce hitps.//arstce com/icchrpolicy 2009/04/casc-apmust-pacer .

" hips:fwaw.whosaral.com
about “informants and agents™, information that it at onc time acquired by mining PACER for data on individuals who
had plea-bargained in multiple Federal criminal cascs.

1% See generally Martin, Peter W., “One District Court’s Lonely Gesture Toward Open Access and Medium-Neutral
Citation”, in his "Citing Legally™ blog at hitp.//cilchlop.access-lo-law.comyTn=797 .

17 See nole ii, above.
¥ See nole ii, above.

19 Memorandum from Hon. Samuel A, Alito to Hon. David F. Levy, at 4 (May 6, 2005),

available at hiip:/fwww. uscounts. sov/ruics/Reponts/AP3-2005 pdf . Quoled in Martin, Peter, Finding and Cifing the
‘Unimporiant’ Decisions of the United States Courts of Appeal (2008), online at
hitps:/papers. ssm.comy/sol 3 papers.cim?absiract_id=1125424 .
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between litiganis who are wealthy and those who are not is an unfortunate reality. Undoubtedly, some
litigants have better access to unpublished opinions, just as some litigants have better access to
published opinions, statutes, law review articles — or, for that matter, lawvers.”? But the report
continued: “[TThe solution is found in measures such as the E-Government Act, which makes
unpublished opinions widely available at little or no cost. ™!

‘What should be done

1. Fees need fo be removed as quickiy as possible. Dissemination fees have strongly inhibited
beneficial uses of the data contained in the primary record of the workings of our Federal
courts. Consideration should be given to removing per-page viewing fees, or at the very least
paring them back to a level that more closely matches PACER’s cost of operation. A fee
schedule that generates a surplus clearly disregards the will of the Congress as it was stated in
the B-Government Act of 20027, and subsequently relied upon by Justice Alite’s Committee on
Appellate Rules in 20052 If instantanecus removal is too disruptive to the processes of
judicial administration, a brief sunset period might be considered.

s

The detaifs of PACLIR s operarions and business model need to be far more visible to the
Congress and {o ihe public. it is nearly impossible for Congress to assess the problem, or for
outsiders to make responsible recommendations, given the lack of transparency around PACER.
1t is far too difficult to find out — for example -- what percentage of PACER's revenue comes
from filing fees, how much is derived from data sales to for-profit entities, what expenses are
incurred by maintenance and improvements and so on and on. A CRS report describing the
business and technical operation of the system in detail would be more than helptul, and would
bring welcome clarity to many of the issues involved. To give two examples, outsiders have
suggested that the total cost of operation of the system might be recouped exclusively from
filing fees, if there were a modest increase; it is also possible that a licensing system that
required commercial users of legal information to pay reasonable fees for the raw materials on
which their products and businesses are built might do equally well. But without detailed
information it is impossible to know for certain, or even to make responsible suggestions.

The users of PACER's dato-publication services need represeptation in ihe planning and design
processes. The previously-mentioned article on NextGen design®* shows that input into system
design has come exclusively from within the judiciary and from a few “power users” of the e-
filing and case-management systems. The designers even chose to ignore the recommendations
of their own hired experts — consultants from from MITRE Corporation, a well-respected
consulting group that has successfully applied technology to many aspects of judicial
administration. There appears to have been little or no consultation with those outside the
judiciary who use the publication system, or with outside experts in online dissemination of
fegal information.

)

4. PACER'S data-publishing activities showld move o a new home. The article about PACER’s

I, al6.

2 Jd

22 See nole ii, above.
23 See nole xix, above.

% Brinkema and Greenwood, note xii above, p.4
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NextGen design, written by two very senior PACER staff members, celebrates the
regponsiveness of the Next(Gen design to the needs of the judiciary and to a small group of users
of the filing and case-management systems>. That can be charitably interpreted as a sound
effort o respond to the range of important customers who were in a position to express their
needs to the designers. Understandably, those to whom the designers are most immediately
responsible are preoccupied with the e-filing and case-management portions of the system --
indeed, the Federal judiciary has from the carliest times preferred to let others take on the chore
of publishing their opinions.

Why not, then, put responsibility for data-publishing activities with an organization that has
publishing as its primary mission, and the experience and expertise to successfully engage the
challenges that the data-publishing side of PACER presents? The Government Publishing
Office already has a pilot program for the publication of judicial opinions underway®®. Ttisa
joint undertaking with the Administrative Office of the Courts. In many ways, it has been
highly successful and appears to be scalable to the dimensions that PACER would require.
Obviously, the technical problems of transfer from the PACER system bave been worked out to
a degree, with success that can be built on.

Some assembly will be required. The FDsys collection is based on sound technical
underpinnings and data models, but it would need significant expansion. At the moment it
covers a relatively small number of courts, and does not extend to the full chronological range
available from many of them?’. The metadata associated with each document is, by comparison
with PACER, woefully incomplete (for example, it does not currently contain dates of decision
or the names of opinion authors)**. Metadata associated with documents in FDsys would need
to be brought up, immediately, to the level of embedded metadata available from commercial
systems. Removal of the paywall would increase the need for attention to long-neglected
privacy concerns.

Ultimately, for the sake of policy, practicality, and fairness, those outside the judiciary should
have the same tools available to them as those within it. And uliimately all public data in
PACER should be published in formats that encourage its use, using apparatus that facilitates
use in bulk®.

Conclusion

The benefits of bringing PACER back into line with its Congressional mandate, increasing the
transparency of its operations, and of placing its publication activities in the hands of those better

5 Brinkema and Greenwood, nole xii above, p.5.

2% The FDsys USCOURTS collection is very bricfly described here:
httos:/fwww gpo. gov/help/index himib#abont nig | _states _courts _opinions. hitm

2 The collection currently contains opinions [rom 110 courts. representing 885,000 opinions. The collections date back o
approximalely 2004; there is no sel schedule for complete coverage. Privale communication from Lisa LaPlant, FDsys
program manager, February 7, 2017.

2 A list of (he metadata fields and values available [rom the FDsys USCOURTS collection is at
hitps fwww.gpo sov/help/index. himl#aboul_united states courts opinions.him .

22 The Free Law Project provides bulk data services via their web site at hitps:/; aw . Examples ol bulk metadata
scrvices for government information abound: the best oncs at present arc outside the Uniled States, although courts
everywhere have been slow (o provide access to their meladata in bulk. For example, see the UK Data.gov.uk project at
hig
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equipped to carry them out, are many. First and foremost will be the removal of barriers that prevent
the public from reading the opinions of the courts for themselves, and from exercising the right to know
the laws that govern them. Publication systems that permit research utilizing the full range of data
available from PACER will make it easier for the Congress to fulfill its responsibilities, improve the
efficiency and functioning of the judiciary, and stimulate new approaches to legal information and
encourage new and innovative businesses.

Thank you for the opportunity to testify today. I look forward to your questions.
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Mr. IssA. Thank you.
Professor Geyh.

TESTIMONY OF CHARLES G. GEYH, JOHN F. KIMERLING
PROFESSOR OF LAW, INDIANA LAW SCHOOL

Mr. GEYH. Mr. Chairman, it is a privilege to serve—to appear be-
fore the Subcommittee I served on.

Mr. IssA. Perhaps the microphone a little closer in and on.

Mr. GEYH. There we go. If I turn it on, it works better.

Mr. IssA. Superb.

Mr. GEYH. It is a privilege to appear before the Subcommittee
that I served as counsel nearly 25 years ago, dry gulp.

The Constitution works and the judiciary it established works be-
cause we believe it works. If we lose that faith in the judicial sys-
tem, Congress can gut its budget, the President can defy its orders,
and the role the Framers envisioned for the judiciary keeping the
other branches in check will be lost. And so I do share Mr. Nadler
and Mr. Conyers’ concern that there is a difference between robust
criticism, which I think we need, it is essential to accountability;
and assaults on the legitimacy of the judiciary as an institution,
which do worry me because the judiciary is fragile in that regard.

Unlike Congress, which derives their legitimacy from the voters,
the judiciary doesn’t have voters. They derive their legitimacy from
their perceived integrity, their perceived impartiality, their per-
ceived independence, which really is the subject of this hearing
today, because the mechanisms, like recusal, like discipline, like
codes of conduct, like disclosure are ways that we hold the judiciary
accountable. They are the ways that we hold the judiciary, you
know, make sure that the judiciary is legitimate.

To those ends, let me talk first briefly about disqualification. I
think the substantive standards are fine. I think that there is a
concern, though, with process. Congress has not legislated the proc-
ess for disqualification, which means that it is all over the map.
And the norm that worries me most is the norm that judges get
to decide their own disqualification, which is like grading your own
homework.

I think it is problematic, from an appearance standpoint, for
judges to be put in a position of being asked, are you too impartial
to sit, too partial to sit, and the person who answers that is the
judge who may be too partial to sit. I mean, we need to work on
that one.

Second, when it comes to codes of conduct, the Judicial Con-
ference promulgated codes beginning in 1973, and they are terrific.
Unfortunately, the Supreme Court does not have a code that ap-
plies to it, and I think that is a problem. Twenty-five thousand
judges in the United States, nine are not subject to a code of ethics
and they are the most powerful judges in the country. The optics
are bad.

Now, the Chief Justice tells us that they don’t need a code be-
cause they consult the code that applies to the lower Federal
courts. The trouble with that is that you know and I know that you
are going to react differently to a code that applies to someone else
as opposed to a body of rules that applies to you, and the exhibit
A for that would be Justice Ginsburg from last fall when she starts
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criticizing then candidate Donald Trump, under circumstances in
which the Code of Conduct says, no, you don’t. Two days later, she
retracts those statements after the code is called to her attention.
I would like to think that if they had a code and bound themselves
to it, this problem would never have occurred.

Turning to discipline. The disciplinary process has been in place
since Congress created it in 1980. It did fall into some disrepair
about 10 years ago, and thanks to the vigilance of this Committee,
the process got jump-started. And I would like to congratulate the
Judicial Conference for making some significant improvements in
2008 and again in 2015 that have made it work better.

My lingering concern, frankly, is that—with the disciplinary
process is that, the statutory standard is exceedingly vague. Mis-
conduct is defined with reference to conduct that is prejudicial to
the effective and expeditious administration of the business of the
courts. I worry a little bit that that lets the judiciary do whatever
they want to and—or more—and that is too strong. I think they do
a conscientious job. But the trouble is that from a perception stand-
point, that can mean just about anything.

The solution that virtually every State has employed is to say we
can have this general disciplinary standard, but we define it with
reference to the Code of Conduct. Has the judge violated the Code
of Conduct? If so, then is the violation severe enough to warrant
discipline? But by tethering this very vague standard to the code,
everybody understands what the operative rules are and when a
judge is going to be at risk.

Finally, I didn’t talk about this at length in my testimony, in my
written testimony, but a point about disclosure. You know, I think
that the financial disclosure statements are essential for the gen-
eral public, they are essential for—they are essential for lawyers
who have clients who appear before judges, and they are essential
for watchdog organizations. My concern is that we still don’t have
a system in place where we are enabling the public to get ready
and open access online to those disclosure statements.

I understand where the judiciary is concerned, and I suspect the
judiciary’s primary concern is for the safety and security of its
judges. There are nasty people out there who appear before judges,
and they worry that information about the judge’s family and ad-
dresses can be problematic. That, I think, is best resolved by redac-
tion rules and not by hiding the ball when it comes to forms that
the public is legitimately entitled to receive. Thank you.

[The prepared statement of Mr. Geyh follows:]
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TESTIMONY OF CHARLES G. GEYH
“JUDICIAL TRANSPARENCY AND ETHICS”
HEARING BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY'S
SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY, AND THE
INTERNET

FEBRUARY 14, 2017

My name is Charles G. Geyh (pronounced “Jay”). Iam the John F. Kimberling
Professor of Law at the Indiana University Maurer School of Law, in Bloomington
Indiana. My writings on judicial conduct, ethics, selection, independence, accountability,
and administration include more than seventy books, book chapters, articles, reports, and
other publications. Tam a coauthor of the treatise Judicial Conduct and I'thics (Lexis
Law Publishing, 5th ed. 2013), and author of Courting Peril: The Political
Transformation of the American Judiciary (Oxford University Press 2016); Judicial
Disqualification: An Analysis of I'ederal Law (Federal Judicial Center 2010); and When
Courts & Congress Collide: The Struggle for Conirol of America’s Judicial System
(University of Michigan Press 20006). In addition, [ have served as co-Reporter to the
ABA Joint Commission to Revise the Model Code of Judicial Conduct. Prior to entering
academia in 1991, I was counsel to the House Judiciary Committee’s Subcommittee on
Courts, Intellectual Property and the Administration of Justice, under Chairman Robert
W. Kastenmeier.

INTRODUCTION

Our Constitution works only because we believe it works. We believe in the
tripartite system of government that our founders framed. We believe in the checks and
balances that system provides, and in the role that a strong, separate and independent
judiciary plays in keeping the executive and legislative branches in check. As a
consequence, we accept the judgments of our courts even if we do not agree with them.

If we lose faith in the judiciary, the system of government that has served us well
for over two and quarter centuries falls like a house of cards. The judiciary cannot fund
itself. It is dependent on Congress for that. Courts cannot enforce their own orders. They
are dependent on the President for that. If we lose trust and confidence in the judiciary,
court budgets can easily be gutted, court rulings defied, and the constitutional order—
which depends on courts keeping Congress and the President in check via judicial
review—will collapse.
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In other words, the survival of our courts depends on their perceived legitimacy
with the people they serve. The reason that President Trump’s recent reference to District
Judge James Robart as a “so-called judge” raised concern, is because it transcended
robust criticism of a judicial decision and challenged the legitimacy of the court itself. 1
share conservative scholar William Baude’s characterization of this development as
“deadly serious,” because it reveals the judiciary’s vulnerability to defiance, and the
fragility of the constitutional order if court rulings are not respected as legitimate.

The Robart episode underscores the vital role that this subcommittee plays in
protecting and promoting the legitimacy of the courts—legitimacy upon which the nation
depends. Unlike Congress and the President, federal judges are appointed. As a
consequence, federal judges do not derive their legitimacy from the electorate. Rather,
federal judges derive legitimacy from the respect they command as a result of their
perceived competence, impartiality, independence, and integrity. Judicial competence,
impartiality, independence, and integrity, in turn, are promoted by three mechanisms of
relevance to this hearing: disqualification, codes of judicial conduct, and disciplinary
processes. I will discuss each of these in order.

DISQUALIFICATION REFORM

For centuries, impartiality has been a defining feature of the Anglo-American
judge’s role in the administration of justice. The reason is clear: in a constitutional order
grounded in the rule of law, it is imperative that judges make decisions according to law,
unclouded by personal bias or conflicts of interest. When the impartiality of a judge is in
doubt, the appropriate remedy is to disqualify that judge from hearing further proceedings
in the matter.

Disqualification has ethical and procedural dimensions. The ethical dimension is
governed by Canon 3C of the Code of Conduct for United States Judges, as construed by
the Codes of Conduct Committee of the Judicial Conference of the United States. The
procedural dimension is governed primarily by sections 455 and 144 in Title 28 of the
United States Code. The text of Canon 3C is substantially similar to 28 U.S.C. § 455; yet
while both seek to promote public confidence in the judiciary, each maintains a separate
focus. The Code of Conduct endeavors to inform federal judges of their ethical
obligations to the end of advising them on how judges should conduct themselves.
Section 455, however, is a procedural statute aimed at articulating disqualification
standards to the end of preserving the rights of litigants to impartial justice.

My focus here is on sections 455 and 144 of Title 28. In my view, section 455
does an effective job of articulating substantive disqualification standards, which are
largely uniform across federal and state court systems. I do, however, have some
concerns with disqualification procedure, and recommend that the Committee consider
legislation to address the problem inherent in having a judge who is accused of bias or
conflict of interest be the judge who decides whether that accusation has merit. As it
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stands, section 144, in contrast, is a virtual dead letter, and should either be eliminated or
amended to serve its original purpose.

28 U.S.C. § 455 and Judicial Self-Disqualification

In the federal system, the norm is that disqualification motions are decided by the
judge whose disqualification is sought.! While it may be a bit awkward to initiate the
disqualification process by calling upon the party who seeks a judge’s disqualification to
raise the matter with that judge, it is a defensible approach. The target judge will be the
most familiar with the facts giving rise to the motion, and can step aside without delay
when circumstances warrant.

When, however, the judge is disinclined to step aside, asking that judge to resolve
a contested disqualification motion becomes much more problematic. In effect, such an
approach calls upon the judge to “grade his own paper”—to ask the judge who is accused
of being too biased to decide the case, to decide whether he is too biased to decide the
case. Unsurprisingly, two commentators observe that “the fact that judges in many
jurisdictions decide on their own disqualification and recusal challenges . . . is one of the
most heavily criticized features of U.S. disqualification law, and for good reason.”
Another commentator adds:

The appearance of partiality and the perils of self-serving statutory
interpretation suggest that, to the extent logistically feasible, another judge
should preside over [disqualification] motions. To permit the judge whose
conduct or relationships prompted the motion to decide the motion erodes
the necessary public confidence in the integrity of a judicial system, which
should rely on the presence of a neutral and detached judge to preside over
all court proceedings.”

And yet another commentator echoes that “[t]he Catch-22 of the law of disqualification is
that the very judge being challenged for bias or interest is almost always the one who, at
least in the first instance, decides whether she is too conflicted to sit on the case.™

Over eighty percent of the public thinks that disqualification motions should be
decided by a different judge.’ The assumption underlying the public’s view—that a judge
is ill-positioned to assess the extent of her own bias (real or perceived)—is corroborated

! Schurz Communications, Ing. v. FCC, 982 F.2d 1057, 1039 (7th Cir. 1992); In re United States,
158 F.3d 26, 34 (1sL Cir. 1998) (citations omilled). Accord Uniled States v. Heldl, 668 F.2d 1238, 1271
(D.C. Cir. 1981).

2 James Sample, David Pozen, Making Judicial Recusal More Rigorous, 46 JUDGES’ J. 17,21
(2007).

3 Leslie W. Abrahamson, Deciding Recusal Motions: Who Judges the Judges?, 28 VAL U. L. RLv.
543,361 (1994),

" Amanda Frost, Keeping [ip Appearances: A Process Oriented Approach to Judicial Recusal, 53
U. KAN. L. REV. 531, 571 (2005).

® Press Release, Justice at Stake Campaign, Poll: Huge Majority Wants Firewall Between.
Judges, Election Backers (Feb. 22, 2009) (on file with anthor). Is this on file with you?
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by empirical research. Recent empirical studies in cognitive psychology have
demonstrated that judges, like lay people, are susceptible to cognitive biases in their
decision-making.® But they have trouble spotting those biases. People typically rely on
introspection to assess their own biases;7 however, “because many biases work below the
surface and leave no trace of their operation, an introspective search for evidence of bias
often turns up empty.”® The individual thus takes his unfruitful search as proof that bias
is not present and fails to correct for those biases.”

The peril of asking a person to assess the extent of her own bias is further
exacerbated for judges, who are being asked to assess whether they harbor a real or
perceived biases that their oaths of office and codes of conduct direct them to avoid.
Conceding real or perceived bias in such circumstances can thus be misconstrued as
failing their duty of impartiality, which helps to explain why some take umbrage at
disqualification requests. In short, the tradition of calling upon judges to be the final
arbiters of challenges to their own impartiality should be abandoned.

A simple solution to the problem of calling upon a judge to evaluate her own
qualification to sit is to assign the matter to a different judge. Such a procedure could be
limited to courts of original jurisdiction (district judges, magistrates, bankruptey judges),
or extended to appellate courts. lllinois employs such a procedure with language that
could be borrowed, with appropriate modifications to accommodate the vocabulary of
section 455: “Upon the filing of a petition for substitution of judge for cause, a hearing to
determine whether the cause exists shall be conducted as soon as possible by a judge
other than the judge named in the petition.”"" The Illinois statute adds that the judge
whose disqualification is sought “need not testify but may submit an affidavit if the judge
wishes” to assist the judge evaluating the disqualification petition."'

28 U.S.C. § 144 Reform

Section 144 of Title 28 states in its entirety:

Whenever a party to any proceeding in a district court makes and files a
timely and sufficient affidavit that the judge before whom the matter is pending
has a personal bias or prejudice either against him or in favor of any adverse
party, such judge shall proceed no further therein, but another judge shall be
assigned to hear such proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or
prejudice exists, and shall be filed not less than ten days before the beginning of
the term at which the proceeding is to be heard, or good cause shall be shown
for failure to file it within such time. A party may file only one such atfidavit in

® Daniel Kahneman & Shane Frederick, Representativeness Revisited: Attribute Substitution in
Intuitive Judgment, in Heuristics and Biascs: The Psychology of Intuitive Judgment 49, 49-30 (Thomas
Gilovich ct al., cds., 2002), Guthric ct al., Inside the Judicial Mind, 86 Corncll L. Rev. 777 (2001),

? Emily Pronin el al., Valuing Thoughts, Ignoring Behavior: The Introspection Ilusion as a Source
of the Bias Blind Spot, 43 J. OF EXPERIMENTAL SOC. PSYCTIOL. 565, 365-67 (2007).

® Ehrlinger, supra note 8, at 10,

? Pronin, supra note 9, at 565-67.

;“735 11l. Comp. Stat. 5/2-1001 (a)(3).

Id.
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any case. It shall be accomBanied by a certificate of counsel of record stating
that it is made in good faith.™”

A literal reading of section 144 suggests that a party can force disqualification
automatically, simply by filing an affidavit alleging that the judge is biased against the
affiant or in favor of the affiant’s opponent. Such an interpretation would render section
144 akin to peremptory disqualification procedures adopted by judicial systems in a
number of western states—and the 1ejgislative history of section 144 lends some support
for this interpretation of the section."

The federal courts have indeed held that under section 144 a judge must step aside
upon the filing of a facially sufficient affidavit, but they have been exacting in their
interpretations, not only of what a facially sufficient affidavit requires, but of the
procedural prerequisites to application of the statute as well. Thus, motions have been
dismissed because the motion was untimely, because the movant failed to submit an
affidavit, because the movant submitted more than one affidavit, because the attorney
rather than a party submitted the affidavit, because the movant’s affidavit was
unaccompanied by a certificate of counsel, because the affidavit failed to make
allegations with particularity, and because the certificate of counsel certified only to the
affiant’s good faith, not counsel’s.™*

This is not accidental. As the First Circuit explained, “courts have responded to
the draconian procedure—automatic transfer based solely on one side’s affidavit—by
insisting on a firm showing in the affidavit that the judge does have a personal bias or
prejudice to a party.” Tn a similar vein, the Seventh Circuit has stated:

[TThe facts averred must be sufficiently definite and particular to convince a
reasonable person that bias exists; simple conclusions, opinions, or rumors are
insufficient. . . . Because the statute ‘is heavily weighed in favor of recusal,’ its
requirements are to be strictly construed to prevent abuse.'®

As a consequence, section 144 has been rendered a much more cumbersome tool to
obtain disqualification than section 455, even though the latter calls upon judges to
evaluate the merits of a movant’s allegations and not simply the facial sufficiency of

228 U.S.C. § 144 (1949). Originally enacted as § 21 of the Judicial Code of 1911, (he statule was
recodificd as § 144 in 1948 without significant changc.

246 Cong. Rec. 2627 (1911) (remarks of Representative Cullop).

1 See, e.g., United States v. Barnes, 909 F.2d 1059, 1072 (7th Cir. 1990) (counsel did not present
certificate of good faith, “another requirement of section 144 with which Barnes failed to comply™); In re
Cooper & Lynn, 821 F.2d 833, 838 (1st Cir. 1987) (“[Nlo party filed an affidavit. . . . Rather the affidavit
was filed by an attomey.”); United States v. Merkt, 794 F.2d 9350, 961 (5th Cir. 1986) (“Elder’s affidavit
violates the one-affidavit rule . . . and need not be considered.™); United States v. Balistrieri, 779 F.2d 1191,
1200 (7th Cir. 1985) (“Because of the slatulory limitation (hat a parly may file only one affidavil in a case,
we need consider only the affidavit filed with Balistricri’s first motion.”); Roberts v. Bailar, 625 F.2d 125,
128 (6th Cir. 1980) (motion rejected because counsel, not plaintiff, signed and filed affidavit); United
States ex rel. Wilson v. Coughlin, 472 F.2d 100, 104 (7th Cir. 1973) (same), Morrison v. United States, 432
F.2d 1227, 1229 (5th Cir. 1970) (motion rejected because there was no certificate of good faith by counsel);
Uniled States v. Holfa, 382 F.2d 836, 860 (6(h Cir. 1967) (same).

'3 In re Martinez-Catala, 129 F.3d 213, 218 (1st Cir. 1997).

1% United States v. Sykes, 7 F.3d 1331, 1339 (7th Cir. 1993) (citation omitted).
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those allegations. Judges who are loath to tolerate strategic manipulation of
disqualification rules have imposed what many commentators have long regarded as an
unduly stingy construction of section 144."” An additional reason that section 144 has
fallen into relative disuse is that it requires the more difficult showing of actual bias,
whereas section 455(a) requires a mere appearance of bias. Section 455 thus subsumes
section 144. As the Supreme Court has observed of section 144, it “seems to be properly
invocable only when section 55(a) can be invoked anyway.”'® Moreover, many of the
circumstances that might qualify as actual bias under section 144 are specifically
enumerated in section 455(b), which explicitly addresses various conflicts of interest, in
addition to actual bias.”” In short, while parties still file motions under section 144, they
usually do so in tandem with section 455, with the latter section typically monopolizing
the court’s attention.

Section 144 has been rendered a problematic and cumbersome tool for
disqualification, leaving section 455 as the one workable mechanism for disqualification
in the federal system. One simple solution is to decommission section 144 after nearly a
century of service. A second possibility, however, is to return to the roots of section 144
and explore alternative means to achieve its objective. That objective was to provide a
party with a relatively simple means to request a different judge without putting the
original judge in a position to second guess the merits of the party’s request. The pitfall
of section 144 was its requirement that the moving party submit a “timely and sufficient
affidavit” charging the judge with personal bias. By hinging disqualification on a facially
sufficient allegation of bias, the underlying truth of which could not be challenged, the
statute simultaneously encouraged litigants to exaggerate their assertions of bias to meet
the threshold of facial sufficiency, and angered judges targeted with exaggerated claims,
who responded by making the threshold requirements more exacting.

The problems of section 144 could be avoided if the statute were amended to ofter
parties a limited opportunity to request a simple substitution of judges, much in the nature
of the preemptory challenge in jury selection. Nineteen states currently employ a
procedure of this kind. Typically it is limited to trial judges. It may only be invoked one
time by each party. And it must be invoked early in the proceedings.

The primary objection to substitution procedures is that a party may use them
strategically to avoid judges who, while impartial, are likely to be unsympathetic to the
party’s claims on the merits. The short answer to this concern is that a party is entitled
only to one substitution per case, which limits the harm—a harm more than offset by the
benefit of avoiding the aggravation and expenditure of resources associated with
litigating traditional disqualification claims. A secondary objection relates to the
administrative burdens associated with implementing judicial substitution procedures.
While this is a legitimate concem, it has not proved insurmountable in the nearly twenty
jurisdictions that employ them (including rural jurisdictions like Alaska and Montana).

CODES OF JUDICIAL CONDUCT AND THE U.S. SUPREME COURT

Y John Frank, Disqualification of Judges. 56 YATFE. L.J. 605, 629 (1947),
"® Litcky v. United States, 510 U.S. 540, 548 (1994).
12 See id. (“|SJection 455 is the more modern and complete recusal statute.”).
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In 1922 the American Bar Association established a Committee, then chaired by
Chief Justice William Howard Taft, which promulgated Canons of Judicial Ethics that
the ABA adopted in 1924 —a series of thirty-four hortatory pronouncements “intended
to be nothing more than the American Bar Association’s suggestions for guidance of
individual judges.”*" In 1972, the ABA approved a “Model Code of Judicial Conduct,”
comprised of seven broadly worded canons and a series of more specific provisions
underlying each canon, specifying a judge’s ethical obligations in greater detail. The
ABA substantially revised the Model Code in 1990 and again in 2007. Today, all fifty
state judicial systems have promulgated codes of conduct applicable to their judges,
based on one of the three ABA models.

For its part, the Judicial Conference of the United States adopted its Code of
Conduct for U.S. Judges in 1973, based on the 1972 Model Code, and has modified its
code several times in the years since. In addition, the Judicial Conference has authorized
its Committee on Codes of Conduct to issue Ethics Advisory Opinions, 115 of which are
available online.”? The Committee on Codes of Conduct, also known as the “Dear Abby
Committee,” also offers confidential advice to judges upon request, in response to ethical
questions they raise.

In my view, the Judicial Conference has done a good job of maintaining and
explicating its Code. Three members of the federal judiciary participated actively in the
2007 ABA Model Code revision project, which underscores how seriously the federal
judiciary takes the project. And the Committee on Code of Conduct’s ongoing efforts
underscore that the Judicial Conference regards the Code as more than window-
dressing—the Code is being revised and referenced on an ongoing basis.

Although the Judicial Conference is led by the Chief Justice of the United States,
its jurisdiction is limited to the lower federal courts. Thus, the Code of Conduct for U.S.
Judges applies to all federal judges except justices on the Supreme Court of the United
States.™ And therein lies the problem. Twould encourage this subcommittee to consider
legislation that calls upon the Supreme Court to promulgate a Code of Conduct
applicable to itself.

There are 25,000 judicial officers in the United States, all but nine of whom—the
most visible and influential nine in the nation—are subject to a code of judicial conduct.
No ethics rule prevents a Supreme Court justice from engaging in political activity,
participating in ex parte communications, or joining a club that discriminates based on
race, sex, religion, or national origin. Yet ethics rules for all other federal judges forbid
these activities.

20

JOHN P. MACKENZIE, THE APPEARANCE OF JUSTICE 181-83 (1974).

2! Robert Marlineau, Enforcement of the Code of Judicial Conduct, 1972 UrAlL L. REv. 410, 411.

= Guide 1o Judiciary Policy, Vol. 2B, Ch. 2: Published Advisory Opinions (2016),
http://fwww.uscourts. gov/sites/default/files/vol02b-ch02.pdf.

 For an analysis and discussion of the issue of applying the Code of Conduct for U.S. Judges to
the Supreme Court, see James J. Alfini, Supreme Court Ethics: The Need for Greater 1'ransparency and
Accountability, 21 PROF. LAW. 10 (2012).
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Codes of ethics for judges fortify the administration of justice. They tell judges
their ethical responsibilities and articulate high standards of conduct to which they should
aspire. They assure litigants that the judges before whom they appear are committed to
fairness and impartiality. They require judges to conduct their personal and professional
lives in in a manner that will foster respect for the courts.

In his 2011 year-end report on the federal judiciary, Chief Justice Roberts said
that the Supreme Court did not need to adopt a code of conduct because the justices
already “consult” the Code of Conduct for United States Judges, which governs other
federal judges. ™ T have two concerns. First, it is unrealistic to think that judges will in
fact consult a code they have not approved and agreed to follow, as reliably as one they
have. Last year, Justice Ruth Bader Ginsburg publicly criticized then presidential
candidate Donald Trump, only to express regret for those remarks shortly thereafter,
explaining that, “[jJudges should avoid commenting on a candidate for public office.”
Canon 5(A)(2) of the Code of Conduct provides that a judge should not “publicly endorse
or oppose a candidate for public office.” Had Justice Ginsburg consulted the Code before,
rather than after this episode, perhaps the problem could have been avoided.

Second, there is an obvious difference between consulting a code that a justice
remains free to disregard, and binding oneself to a code that a justice is committed to
follow. Justices Thomas and Scalia were widely criticized for serving as featured
speakers at Federalist Society events, given commentary accompanying Canon 4(C) of
the Code of Conduct for U.S. Judges, which states that “{a] judge may attend fund-raising
events of law-related and other organizations although the judge may not be a speaker, a
guest of honor, or featured on the program of such an event.” Insofar as the Code was
called to the attention of the justices involved, it was apparently disregarded—which the
Justices were free to do. There is an argument to make that Supreme Court justices should
be permitted to speak at such events: the public’s interest in what they have to say may
offset the concern that they are lending the prestige of their offices 1o advance the
interests of the organization that sells more tickets by hosting them. Indeed, the latest
version of the ABA Model Code of Judicial Conduct allows judges to speak in such
circumstances,” I the Supreme Court shares the ABA’s view and had simply adopted a
code that followed the ABA Model on this point, it could have avoided the perception
that its justices were behaving unethically.

Skeptics have argued that it would be an empty gesture for the Supreme Court to
adopt a code because there is no workable way to enforce compliance. But the pledge
itself has value. Just as the public rightly expects judges to follow their oaths of office, it
will also assume that a justice who vows to abide by ethics rules that the Court itself
adopted will do so.

22011 Year-Fnd Report on the Federal Judiciary, http /fwyww supremecourt. gov/publicinfo/year-
end/201lyear-endreport.pdf.
= ABA Modecl Code of Judicial Conduct, Rulc 3.7(A)(4).
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The Chief Justice has said that constitutional limits on congressional power to
regulate the Supreme Court are largely untested. But the U.S. Constitution delegates to
Congress the powers to regulate the Court’s appellate jurisdiction and to make laws
necessary and proper for “carrying into execution” all powers vested by the Constitution
in the government of the United States. Advocates of original intent might note that the
founding generation interpreted those powers broadly to permit Congress to regulate the
size of the Supreme Court, where, when and how often the Court meets, how many
justices constitute a quorum, and the duties of the justices themselves—including a duty
to “ride circuit” and hear cases as trial judges. Legislation requiring the Court to write its
own code of ethics falls well within this congressional power.

This is not a partisan issue. Judges appointed by presidents of both parties
confront ethical dilemmas. Codes of judicial conduct proliferated in the Watergate era
amid pervasive suspicion of government that has not dissipated in the ensuing forty years.
1t would be unfortunate if the only judges in the United States who see no need for a code
of ethics were those on the nation’s most powerful tribunal.

THE DISCIPLINARY PROCESS AND ITS DISCONNECTION FROM THE CODE
OF CONDUCT

In the federal system, circuit judicial councils were established in 1939 to
administer the federal courts in each of the regional circuits.”® The circuit judicial
councils exercised limited informal regulatory authority over judicial conduct, until their
disciplinary role was formalized in 1980, when Congress enacted the Judicial Councils
Reform and Judicial Conduct and Disability Act.”” That Act authorized judicial councils
in each of the thirteen federal circuits to investigate complaints against federal judges and
administer discipline for conduct deemed “prejudicial to the effective and expeditious
administration of the business of the courts.”* In 1993, the National Commission on
Judicial Discipline and Removal issued a report on the disciplinary system, which
concluded that it was working “reasonably well "%

As of the turn of the new millennium, however, circumstances had changed. The
infrequency of formal judicial self-discipline aroused suspicion among members of the
House Judiciary Committee and the general public. Congressman Sensenbrenner
introduced legislation to establish an Inspector General within the Judicial Branch™ to

¢ Charles Gardner Geyh, Tnformal Methods of Judicial Discipline, 142 U.PA. L. REV. 243, 261—
71 (1993),

" Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, Pub. L. No. 96-458,
94 Stat. 2035 (1980).

*281U.8.C. § 351(a).

* Robert W. Kastenmeier, Report of the National Commission on Judicial Discipline & Removal,
152 F.R.D. 265, 280, 362, 363 (1994).

* Justice for All Act of 2004, Pub. L. No. 108-403 (2004),
https://www.congress. gov/108/plaws/publ405/PLAW-108publ405.pdf.
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oversee the disciplinary process, and the Committee initiated an impeachment inquiry
into the conduct of a district judge whose disciplinary proceedings had languished.™!

The Chief Justice responded by appointing a Committee headed by Justice
Stephen Breyer, which issued a report in 2006.%2 The Breyer Committee Report found
fault with the disciplinary process, particularly in high-profile cases, and recommended
reforms that the Judicial Conference implemented in 2008. In 2014, the Judicial
Conference Committee on Judicial Conduct and Disability proposed additional changes
that the Judicial Conference approved in 2015.%

T credit this Committee’s efforts a decade ago, with jump-starting the disciplinary
process that had stalled and fallen into disrepair. Given the Judicial Conference’s
renewed sense of vigilance, T see no continuing need to add a layer of government in the
form of an inspector general.

I do, however, have one lingering concern with the disciplinary process that is
better addressed via oversight than legislation. Under the statute, judicial conduct is
assessed with reference to whether it is “prejudicial to the effective and expeditious
administration of the business of the courts.” So general a standard offers no clear
guidance as to what does or does not constitute misconduct, and contributes to under-
enforcement, insofar as judicial councils are reluctant to impose sanctions on judges for
conduct that the judges may not know violates the statute.

There is an easy and obvious solution: the Judicial Conference can tether its
interpretation of the statute more tightly to its Code of Conduct. The ABA Model Code of
Judicial Conduct expressly states that it is designed for use by judicial conduct
organizations in disciplinary proceedings, and its use for that purpose is ubiquitous
among state systems. The Judicial Conference, however, has resisted a move in that
direction, with the explanation that:

2! Impeaching Manuel T.. Real, a Judge of the United States Districi Court for the Central Disirict
of California, for High Crimes and Misdemeanors: Hearing on H. Res. 916 Before the Subcommittee on
Courts, the Internet, and Intellectual Property, 109th Cong. (2006),
https://www.gpo.gov/fdsys/pkg/CHRG-109hhrg29969/pdf/CHRG-109hhrg29969.pdf.

* The Judicial Conduct and Disability Act Study Committee, Implementation of the Judicial
Conduct and Disability Act of 1980, SUPREMT, COURT.GOV (2006),
hitps://www.supremecourl.gov/publicinfo/breyercommitteereport. pdf.

* Guide 1o Judiciary Policy, Vol. 2T, Ch. 3: Rules jor Judicial-Conduct and Judiciol-Disability
Proceedings (2016), http:/fwww.uscourts. gov/sites/default/files/guide-vol(2e-ch(03 pdf. Professor Arthur
Hellman analyzes these amendments in Proposed Amendments to the Federal Judicial Misconduct Rules:
Comments and Suggestions (U. of Pittsburgh Leg. Stud. Rescarch Paper No, 2015-10, 2015),
hitps://papers.ssrn.com/sol3/papers.clm?abstract_id=2554596. Prolessor Hellman, who has appeared belore
this subcommittee numerous limes over the years, and with whom the subcommitlee would be well advised
to consult moving forward, has recommended a number of legislative reforms worth the subcommittee’s
consideration. See Arthur D. Hellman, The Federal Judicial Conduct and Disability System: Unfinished
Business for Congress and for the Judiciary (U. of Pittsburgh Legal Stndies Research Paper No. 2014-19,
2013), https://papers.ssm.com/sol3/papers.cfm?abstract 1d=2435287.
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Although the Code of Conduct for United States Judges may be informative, its
main precepts are highly general; the Code is in many potential applications
aspirational rather than a set of disciplinary rules. Ultimately, the responsibility
for determining what constitutes misconduct under the statute is the province of
the judicial council of the circuit, subject to such review and limitations as are
ordained by the statute and by these Rules.*

Such an assessment is patently incorrect: As just noted, state judiciaries across the
country routinely rely on code of conduct violations as a basis for discipline. However
“highly general” the Code of Conduct may be (and 1 do not think it is much of the time),
it is much less general than the statutory language.

That said, T fully understand where minor or inadvertent Code violations may not
give rise to misconduct sufficient to meet the statutory standard and warrant discipline.
But I have never come upon a case of judicial misconduct warranting discipline that did
not violate the Code of Judicial Conduct. Hence, the appropriate approach is to begin
with the Code of Judicial Conduct, to determine if it was violated, and if so, whether the
violation was egregious enough to meet the statutory standard. Such an approach gives
the Code of Judicial Conduct added muscle and reassures the public that the decision to
discipline a judge or not is guided by a code, and not just the unguided discretion of the
judge’s brethren in the judge’s circuit.

CONCLUSION

The survival of our courts depends on their perceived legitimacy with the people they
serve. Federal judges derive legitimacy from the respect they command as a result of
their competence, impartiality, independence, and integrity. Those values are promoted
through an ethics infrastructure that includes disqualification procedures, codes of
judicial conduct, and disciplinary processes. In my view, that infrastructure is sound. The
federal judiciary deserves our respect as a corps of honorable and dedicated women and
men who are committed to upholding the rule of law. That is not to suggest that there are
no problems. There are—and I have made several recommendations. First, I recommend
that 28 U.S.C. § 455 be amended to limit the practice of judges “grading their own
homework,” by ruling on their own disqualification. Second, I recommend that 28 U.S.C.
§ 144 be removed or amended to serve its original purpose as a limited mechanism to
permit one-time substitution of judges. Third, I recommend legislation that calls upon the
Supreme Court of the United States to join every other court in the nation and adopt a
code of conduct. Fourth, T recommend that this committee work with the Judicial
Conference to clarify its disciplinary standards by tethering them more tightly to the
Code of Conduct for U.S. Judges.

* Guide to Judicial Policy, Ch. 3: Rules for Judicial Conduct and Judicial Disability Proceedings 7
(2016). http://www.uscourts. gov/sitcs/default/files/guide-vol02c-ch03 . pdf.
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Mr. IssA. I thank all three of you. I will now recognize myself
for a round of questioning.

And I would like to ask unanimous consent that the statement
by Professor Jonathan Zittrain be placed in the record in which, es-
sentially, he offers to make available PACER for free.* And I will
begin there.

Mr. IssA. Professor Bruce, is that viable? Is it viable to simply
offload all of the information of the courts, potentially, to make it
free without commercial advertising?

Mr. BRUCE. It is very difficult to tell, and that is part of the rea-
son that I am interested in getting more detailed reporting of PAC-
ER’s finances, and people have made various suggestions over the
years. There is some thought that, for example, the entire cost of
covering PACER could be generated through filing fees. There is
also—there is also the possibility that one could go into some form
of commercial licensing for those who are actually making commer-
cial use of the data as another possible source of revenue.

But all of those, at this point, are merely informed guesses be-
cause the finances of PACER are not particularly transparent. I re-
ceived this morning, as you have, a bunch of information about
PACER’s financials that I have not seen before.

As far as operating from a third party point of view, if someone
were to hand that to us tomorrow, it would be difficult to do.

I do think that the people who are operating FDsys at the Gov-
ernment Publishing Office are in a good position to do it. They are
a quarter of the way there already in terms of the number of courts
that they are covering.

Mr. IssA. Thank you.

Now we go to cameras in the courtroom. Mr. Osterreicher, let me
move away from cameras in the courtroom directly and just go a
round of quick questioning for my own edification. Is it reasonable
to assume that since the courts in most areas of the country allow
witnesses to be video deposed and those depositions, in video form,
are admissible, that in fact video has a practical value to juries
making decisions?

Mr. OSTERREICHER. I think it absolutely does. Part of a jury’s
function is to look at the demeanor, character of those people testi-
fying. Sometimes just seeing a transcript or even just hearing the
audio is not enough. So I think that video is a very important com-
ponent.

I also think, even though most court proceedings are not very
compelling television, if you have high quality

Mr. IssA. But you have been there for the good ones.

Mr. OSTERREICHER. Yes. But even then, sometimes, you know, it
has been said that most courtroom proceedings are like watching
paint dry. It just is not the Perry Mason confession moments that
we are used to seeing in an hour’s worth of television.

But that said, I think they are far more interesting than just the
transcripts and audio themselves. Though, in the alternative, as we
have seen just recently, there are a lot of people that wanted to
hear that oral argument in the Ninth Circuit.

*Note: The material referred to is not printed in this hearing record but is on file with the
Subcommittee, and can also be accessed at:

hitp:/ | docs.house.gov | Committee | Calendar | ByEvent.aspx?Event]ID=105547
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Mr. IssA. That is one thing we can count on is, even when paint’s
drying, somebody will dump the bucket every once in awhile and
it will get very exciting in the room.

Professor Geyh, I want to spend the rest of my time asking a few
questions on ethics. You mentioned conflicts of interest, and this is
a great question. Do you believe that we have the obligation to en-
sure that a system is in place that is verifiable as to people who
have conflicts and thus there has to be disclosure in order to deter-
mine whether there may be a hidden conflict?

Mr. GEYH. I would agree.

Mr. IssA. Do you believe that, at a minimum, a body in camera
must make that decision? And when I say in camera, obviously,
you talked about redacting, but however it is done, it has to be suf-
ficient to understand where the conflicts may come while, in fact,
protecting the privacy—necessary privacy of judges.

Mr. GEYH. Right. And I would—there is a Judicial Conference
committee on financial disclosures that I assume would be able to
help with that, but yes.

Mr. IssA. Now, currently, each circuit is the highest authority for
whether a judge is competent. Isn’t that correct?

Mr. GEYH. Competent to—oh, in terms of having a conflict?

Mr. IssA. No, if a judge becomes unable——

Mr. GEYH. The disability provisions.

Mr. IssA. Yeah, under disability, it is decided——

Mr. GEYH. The circuits control that.

Mr. IssA. And constitutionally, what basis is there for a circuit
to decide it when, in fact, the Constitution only gives authority to
the Supreme Court?

Mr. GEYH. What is the constitutional authority for the legislation
that provides for that, you mean?

Mr. Issa. Well, what is the constitutional basis for putting it in
the circuit rather than holding some level of responsibility? In
other words, do we have—have we written statutes that negate the
ultimate responsibility of nine men and women on the court?

Mr. GEYH. Well, if we are talking about the competence issue, I
think that—I mean, the way I look at it is the 1980 legislation pro-
vided for a circuit-based disciplinary and competence standard that
dates back to 1939.

Mr. IssA. Okay. And I will be brief with the last two wrap—quick
questions. One, currently, there is no transparency as to that. In
other words, you really don’t know whether somebody is being con-
sidered for either their technical competence, their health com-
petence, or their ethical competence.

Mr. GEYH. In the early stages of the process, it is not. That is
right.

Mr. IssA. And lastly, currently, there is no requirement for phys-
ical or mental evaluations of judges even into their 70’s, 80’s, and
90’s?

Mr. GEYH. Not that I am aware of.

Mr. IssA. Thank you.

I now recognize the Ranking Member for his questions.

Mr. NADLER. Thank you, Mr. Chairman. I have several ques-
tions. Before I ask them, I ask unanimous consent that a statement
from our colleague, Mr. Connolly of Virginia, be entered into the
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record regarding his legislation, the “Cameras in the Courtroom
Act,” which would require television coverage of the Supreme
Court, along with a copy of the bill.

Mr. IssAa. Without objection, so ordered.
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Statement for the Record
Submitted by Mr. Connolly of Virginia

The Washington Post, in an editorial published on February 8, 2017, stated that the federal
judiciary’s “role of administering justice and interpreting the law makes the judicial branch
different from the political branches, but no less important to Americans who deserve to see —
literally — how their government functions.”

The Supreme Court currently allocates roughly 50 seats for the general public to view open
proceedings. As you well know, the daily proceedings of Congress, both floor debate and
committee hearings, are televised and available to all Americans through CSPAN. This
dichotomy across equal branches of our federal government does a disservice to informed public
debate.

The lack of transparency creates a perception of secrecy unworthy of the third branch of our
government. It also limits the public and the media to one-dimensional and sometimes distorted
views of the Justices’ actions because court transcripts cannot provide the public and the media
with the verbal intonations, body language, and other cues that can help interpret meaning and
provide clarity.

That is why I'introduced H.R. 464, the Cameras in the Courtroom Act, with my colleague Judge
Ted Poe. Our bill would direct the Supreme Court to allow television coverage of all open
proceedings unless a majority of justices agree that doing so would violate the due process rights
of one or more parties before the court.

Qur nation’s highest court is not some “mystical priesthood” that can operate outside of the
public view. Despite what some might say, cameras wouldn't diminish the Court to a "Judge
Judy" episode. But they would bring accountability and transparency to the judicial branch,
something the public overwhelmingly supports.

Sunshine — even in the Supreme Court — remains the best disinfectant against those who might
feel that the black robe of life-tenure grants them permanent immunity from accountability for
their words and opinions.

T hope this committee will be a champion of transparency and consider the Cameras in the
Courtroom Act for markup.
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T'o permit the televising of Supreme Court proceedings.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 12, 2017

Mr. ConNOLLY (for himself, Mr. POE of Texas, Ms. CasTOR of Florida, Mr.
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CicinLiNg, Mr. Conen, Mr. LyncH, Mr. NabnLer, Ms. NOrR1ON, Mr.
QUIGLEY, and Mr, YARMUTI) introduced the following bill; which was re-
ferred to the Committee on the Judiciary

A BILL

To permit the televising of Supreme Court proceedings.

Be il enacled by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Clameras in the Court-
room Aet”’.

SEC. 2. AMENDMENT TO TITLE 28.

(a) IN GENERAL —Chapter 45 of title 28, United

States Code, is amended by adding at the end the fol-

lowing:
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“§ 678. Televising Supreme Court proceedings

“The Supreme Court shall permit television coverage
of all open sessions of the Court unless the Court decides,
by a vote of the majority of justices, that allowing such
coverage in a particular ease would constitute a violation
of the due process rights of one or more of the parties
before the Clourt.”.

(b) CLERICAL AMENDMENT.—The chapter analysis
for chapter 45 of title 28, United States Code, is amended
by adding at the end the following:

“678. Televising Supreme Court proceedings.”.

.

(-

*HR 464 TH
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Mr. IssA. And we will not take that as an endorsement of the al-
ternate legislation, I trust.

Mr. NADLER. No, no, no, just as a reference. Thank you.

Mr. Osterreicher, it has been estimated that between the live
stream on YouTube, Facebook Live, and simulcast on the cable net-
works, more than a million people tuned in to listen to the Ninth
Circuit’s oral arguments in the executive order case. Do you think
that the ability to listen to the arguments without any news filter
helps people counter the President’s assertions or judge the validity
of the President’s assertions about the integrity of those pro-
ceedings?

Mr. OSTERREICHER. I think it is critical that people in—as I said,
in this day and age of alternative facts and accusations of fake
news against the media, that the people have an opportunity to see
and hear for themselves how government is conducted in all three
branches. Unfortunately, what we have seen is, in the judicial
branch, that has not always been available, at least at the Federal
level.

Mr. NADLER. Well, here it wasn’t the media’s characterization. It
was the President’s characterization of the hearing as terrible and
horrible and so forth. And do you think that the fact that over a
million people at least heard the audio stream helped counter that?

Mr. OSTERREICHER. It is a much more direct form of democracy
where people can see and hear for themselves, just as our Framers
envisioned being able to, you know, stop by a court on their way
about their daily activities. Unfortunately, these days, that can’t
happen, but we do have the capability of that type of communica-
tion through audiovisual coverage.

Mr. NADLER. Thank you.

Now, the argument before the Ninth Circuit was a very high-pro-
file case, obviously, and on rare occasions, the Supreme Court has
released audio of high-profile cases within minutes of the argu-
ments’ completion instead of at the end of the week, as is the nor-
mal practice. Is there any rational distinction between how the Su-
preme Court handles high-profile cases and how it handles less
newsworthy cases?

Mr. OSTERREICHER. I don’t think that there should be. I think
that they should develop some standard practices. In terms of re-
leasing, they have only done that once. Most of the time, even in
high-profile cases, in the two that I mentioned last year, they still
said that, in a very terse statement, they would stand by their Fri-
day release. And as most people know, Friday is not exactly the
best day to get people’s attention when they are trying to start
their weekend.

Mr. NADLER. It is a dump day. But is there any rational distinc-
tion between the cases, other than that they were high profile,
where the Supreme Court released the audio transcript quickly and
most cases where they didn’t?

AMr. OSTERREICHER. I don’t think that there really should be.
gain
Mr. NADLER. Should be. But is there—is there a rational distinc-

tion that you can make that said: Well, here the Supreme Court

said yes, but there, they said no for the following reason?

Mr. OSTERREICHER. No.
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Mr. NADLER. There is no rational distinction here.

Mr. OSTERREICHER. Not as far as I can see.

Mr. NADLER. When the Supreme Court has released audio more
quickly, have we witnessed any ill effects?

Mr. OSTERREICHER. No. I mean, it is an appellate review, so we
are not looking at somebody’s Sixth Amendment rights coming into
play as we might in a trial court.

Mr. NADLER. That is why my bill doesn’t include trial courts.

Mr. OSTERREICHER. I understand.

Mr. NADLER. One of the criticisms of bringing cameras into the
courtroom that we hear most often is that the lawyers or judges
may play to the cameras. Are you aware that this has occurred in
any of the courts that participated in the Judicial Conference’s pilot
program?

Mr. OSTERREICHER. Not that I am aware of. And as a matter of
fact, in that 10-year experiment in New York, I think the most tell-
ing statistic is the fact in the tens, if not hundreds of thousands
of cases that were heard, not one appeal was taken in a criminal
court case or in any case based on the fact that someone didn’t get
a fair trial under the Sixth Amendment because——

Mr. NADLER. In those——

Mr. OSTERREICHER [continuing]. Of the fact that there was a
camera in the court.

Mr. NADLER. In those trials—in that trial situation, I suppose
you would have to call it, are you aware of any allegations by any-
one that any—that any hearing was affected by playing to the cam-
eras?

Mr. OSTERREICHER. No, there has always been that speculation,
but

Mr. NADLER. Speculation. But any allegation that in that case
this is what happened?

Mr. OSTERREICHER. None that I am aware of.

Mr. NADLER. Thank you.

And, Mr. Bruce, you have given a lot of careful thought to var-
ious ways that you believe PACER could be improved, both from
a technical standpoint and ways to enhance public access to the
documents contained in PACER. Have you had the opportunity to
share your views with the administrative office of the courts?

Mr. BRUCE. No, I have not, sir.

Mr. NADLER. Oh. I was going to ask if they were receptive to
your recommendations, but obviously, you haven’t shared it with
them.

Have you asked for the ability to share it with them?

Mr. BRUCE. I have not.

Mr. NADLER. Is there a reason for that or

Mr. BRUCE. I am, to be honest with you, sir, fairly new to the
issue. I have monitored it for years. It has not been—it has not
been something to which I have paid deep attention until recently.

Mr. NADLER. And finally, what sort of ability does the public
have to comment on PACER, if any?

Mr. BRUCE. None that I am aware of.

Mr. NADLER. Thank you. I yield back.

Mr. IssA. I thank the gentleman.
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We now recognize the Chairman of the full Committee, the gen-
tleman from Virginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Mr. Geyh, in cases of alleged misconduct, this Committee has de-
ferred to the Judiciary Committee, in some instances, for an initial
investigation before its potential referral to us for further action,
including the possibility of impeachment. Does the judicial branch
operate in an efficient manner when it is conducting its investiga-
tions?

Mr. GEYH. Much more so. I think that this Committee lit a fire
under the judiciary about 10, 15 years ago when this Committee
reached the point of actually considering the impeachment of Judge
Real. And part of it was to say: Look, if you are not going to do
your job, we are going to have to jump in. And that, I think, re-
sulted in some very positive things, including some upgrades to the
judicial disciplinary process.

I now feel as though they are taking it seriously. I think that
this kind of oversight is critical to maintain that. But yes, I do
think that they are doing a much better job than they were if I
were testifying 15 years ago.

Mr. GOODLATTE. I generally agree with that. I have had experi-
ence handling two impeachments of Federal district court judges.
In one of those instances, I am not sure that the Committee would
have had the wherewithal to proceed without the preliminary in-
vestigative work that was done by the, I believe in that case it was
the Fifth Circuit Court of Appeals.

The Justice Department declined to prosecute in that case, and
it left us in a situation where we really had to develop our own
case. We had four Articles of Impeachment. In the end, the Senate
voted to convict that judge in all four instances. And I would give
a lot of credit to the work that was initially done by the Fifth Cir-
cuit to lay the groundwork and provide information to us that was
the foundation for our building a case.

However, I also recall that in that case there were a number of
judges that did not believe that the offenses that had been com-
mitted by that judge were indeed impeachable offenses. And so I
am wondering if this process, the way it is laid out today, puts the
judiciary in an awkward situation where people who work with
each other on a regular basis are called upon to pass judgment
upon those same members of that same circuit of the judiciary. I
am wondering if you have any observations about that?

Mr. GEYH. Well, I am not sure if you are talking about Judge
Porteous.

Mr. GOODLATTE. I am talking about Judge Porteous.

Mr. GEYH. I was an expert witness for the prosecution in that
case.

I differentiate in my own mind between conduct that judges may
think is bad behavior warranting discipline and conduct that is so
bad that it warrants impeachment. And I felt as though that was
an example of the system working as it should because they
worked it through the pipeline and ultimately recommended that
impeachment be taken.

The Real case that I talked about before is more of a case where
I think it was dysfunctional, because then the system ground out
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for years in the disciplinary phase without the public having ade-
quate notice.

I do think—what you are calling attention to is the inherent
problem of judges judging their own, and that is an inherent prob-
lem. And to my way of thinking, the way we address that problem
best is by keeping, you know, feet to the fire in a limited way by
basically having hearings like this in which we bring the judges
forward and say, what is the process, how does it work, tell us how
it works, and whether we are getting adequate transparency at
what (Ii)oints in the process so that we can look at it and say this
is good.

The one last point I will make is that Congress abandoned mean-
ingful impeachment investigation in the 1940’s because it is bloody
exhausting, that they waited for someone else, either a prosecution
or the judicial branch to go first. I think that is preferable, given
hgfv much work this body has, if we can manage to make that do-
able.

Mr. GOODLATTE. I take it then, however, that you think we
should have another panel or another hearing in which we invite
judges themselves to come and talk about these same issues that
you are

Mr. GEYH. I think so. I think that is important, yeah.

Mr. GOODLATTE [continuing]. Addressing here today, and I agree
with you.

Mr. Osterreicher, some have expressed concern about sensitive
information being made public if cameras are allowed into the
courtroom. How can sensitive information best be protected when
cameras are present?

Mr. OSTERREICHER. Well, I think that every legislation that I
have seen really relies on the discretion of the trial court judge. He
or she should be the final arbiter as to what happens in his or her
courtroom.

At the appellate level, I think, you know, there is a number, in
all the briefings, if something needs to be redacted, that is fine, but
I can’t imagine, during an oral argument at the appellate level,
that we would see that sensitive information.

So at the trial court level, once again, I think that should be in
the discretion of the presiding judge.

Mr. NADLER. Would the gentleman yield? Would the gentleman
yield for a second.

Mr. GOODLATTE. Yeah, I will be happy to yield.

Mr. NADLER. And in any event, if that problem exists, that prob-
lem exists with the audio which is released now. The camera
doesn’t really add or detract from that problem.

Mr. GOODLATTE. I thank the gentleman for his comments. I
thank the witness, and I yield back.

Mr. IssA. I thank the gentleman.

And we now go to the gentleman from Michigan, Mr. Conyers.

Mr. CONYERS. Thank you so much.

I want to go back to the cameras in the courtroom for just a
minute. Some believe that cameras in the courtroom could heighten
the level of and the potential threats to Federal judges, particularly
those proceedings involving highly controversial matters.

Mr. Osterreicher, how do you feel about that?
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Mr. OSTERREICHER. Well, I think it is very difficult to put the
genie back in the bottle. As we have seen from the internet, if you
do a search, you can usually find somebody’s image with their
name. The last time that I testified before the Subcommittee, that
issue was raised as well by the Federal trial court judge who was
also one of the witnesses. I had never seen her before but was able
to, once again, google her name and come up with lots of images
of her.

So the fact is that if somebody is testifying in court, that their
image will be shown, I think—I certainly understand the concerns
of the jurists there. But again, in terms of the presiding justice, if
there is a security issue with one of the witnesses, then that judge
has the ability to decide that that video not be recorded or broad-
cast.

Mr. CONYERS. Professor Geyh, in your testimony, you state that
there are 25,000 judicial offices in the United States. All but nine,
of whom are most visible and influential nine in the Nation, are
not subject to a Code of Judicial Conduct. Should Congress consider
legislation that requires the Supreme Court to promulgate a code
of conduct applicable to itself?

Mr. GEYH. I think so. Steve Gillers and I wrote an op-ed last
year in support of Mr. Murphy’s bill that did just that. And you
know, in a perfect world, the judiciary would quietly appoint a
Committee and promulgate a code of its own based on the Code of
Conduct for U.S. judges, but it hasn’t done that. And I do think
that if we are concerned about the legitimacy of the judiciary, we
really ought to think seriously about insisting that they take that
step.

Mr. CONYERS. And let me add this. Is it possible that President
Trump’s recent statements about the judiciary could cause citizens
to lose faith in the rule of law and the judiciary, and why would
that be a huge problem if that is so?

Mr. GEYH. In my view, sustained attacks not in the form of criti-
cism of judicial decisions, not in the form of criticism of judges, but
suggesting that the judiciary should not be respected because the
judges are so-called because they are only deserving of respect if
you—if they do what the President wants, over the long term, that
can erode public confidence in the independent judiciary.

And let me just say that I am not a social scientist, but I follow
a lot of social science about this, and the social scientists have
drawn a line between talking about the courts as legal realists
where they are influenced by their ideologies and so forth. The pub-
lic understands that. Ninety percent of the public is cool with that.
They understand how that works. It doesn’t cause them to think
twice about the legitimacy of the courts.

The line gets crossed when they are perceived as just politicians
in robes. In other words, not just that these are honorable people
who may be influenced by their backgrounds and experience, but
they are politicians in robes. And the concern I have is when you
are calling them just political, when you are saying they are so-
called, when you are calling them disgraceful is that you run that
risk, and at that point, I think you can—very quickly, the judiciary
can fall like a house of cards if we lose that legitimacy.
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Mr. CoNYERS. Thank you so much. Is it possible then that Presi-
dent Trump’s recent statements about the judiciary could cause
citizens to lose faith in the rule of law and the judiciary?

Mr. GEYH. I would like to think that the American people are
made of sterner stuff in the sense that if this persists, we have a
serious problem. My hope is that the response to those attacks cre-
ates a public debate that allows for this problem to be neutralized.
So I regard—I join conservative scholar Will Baude, who was in the
Washington Post last weekend, saying these attacks are deadly se-
rious. By themselves, I am not sure that they are going to diminish
the legitimacy of the judiciary, but if gone unresponded to or uncor-
rected, they could.

Mr. CONYERS. My final question is to Director Bruce. What bar-
riers should be removed that prevent the public from reading the
opinions of the court, in your estimation?

Mr. BRUCE. The first and most important barrier is economic. It
is the per page viewing fee. The second is a problem of sort of prac-
tical obscurity that has to do with the data in the system. So, for
example, in PACER currently, it is actually not possible to retrieve,
with any certainty, the author of a specific opinion. In other words,
if you want to see all the opinions by Judge Smith, that cannot be
done with complete confidence. And there are other metadata lacks
we could point at, but that is the most striking one.

Mr. CoNYERS. Thank you so much.

Thank you, Mr. Chairman.

Mr. IssA. I thank the gentleman.

We now go to the gentleman from Pennsylvania, Mr. Marino.

Mr. MARINO. Thank you, Mr. Chairman.

Welcome, gentlemen, and let me get directly to the issue. Do any
of you support cameras in the courtroom other than, other than ap-
pellate arguments? And start with you, Mr. Geyh.

Mr. GEYH. I support it only in appellate arguments. I support it
in limited use in trial scenarios, carefully circumscribed to protect
litigant rights.

Mr. MARINO. Professor Bruce?

Mr. BRUCE. I agree with Professor Geyh.

Mr. MARINO. Okay. Sir?

Mr. OSTERREICHER. I support them in all aspects of the judicial
proceedings. For all these years, all of the concerns that have been
expressed have been shown to just be speculative.

The last time the Supreme Court heard a case based on the fact
that somebody claimed they didn’t get a fair trial, due to cameras
was 1981 in Florida v. Chandler.

So I think, again, under the discretion of the trial court judge,
that cameras are absolutely crucial to allow the public to see what
goes on in courtrooms.

Mr. MARINO. But sir, don’t you think that speculation is some-
thing that really should not play a part in this, particularly in a
criminal proceeding?

In a capital murder case for the person—the defendant, for the
family members, who are sitting there because of the victim, any-
thing that we can prevent from swaying a decision other than the
facts before the jury, I think, is most paramount. Do you have a
response?
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Mr. OSTERREICHER. I believe having been in courtrooms,
throughout that 10-year period and beyond, that the jury, the par-
ticipants, are completely unaware of the fact that there are cam-
eras.

And that was when there were actual personnel in the court-
rooms. Now we have multiple cameras in this room. I think, for the
most part, eventually, people get used to the fact that they are
there. We're videotaped and photographed a dozen if not more
times a day——

Mr. MARINO. Don’t you think that a witness—a witness, particu-
larly a child, would have reservations about testifying in front of
a camera? Don’t you think that—look, there’s enough
grandstanding in Congress before the cameras in hearings and on
the floor. Can you imagine what would take place in a courtroom?

Mr. OsSTERREICHER. Well, I kind of saw what took place in the
courtroom during the O.J. Simpson trial.

Mr. MARINO. And that was a circus in and of itself. Even the
judge—even the judge, in my opinion, spent too much time looking
at the cameras as did defense and prosecution. This is a dangerous,
dangerous area to get into.

I was a prosecutor for 18 years and a rule of law person, you
know, and the last thing we need is speculation that, well, nothing
will happen. What if something happens?

Mr. OSTERREICHER. But that in itself is speculation. I think, you
know, in terms of——

Mr. MARINO. It’s not a speculation as to whether a person’s going
to be executed, whether a victim or a victim’s family is going to
seek to receive justice.

I have no problem at the appellate level, but going into the court-
room is—it’s just another entertainment to be turned into a circus,
as we see now, particularly with video cameras, people with their
cell phones. This is—we’re treading on dangerous, dangerous area
here as far as rights are concerned and the rule of law. I'll let you
respond.

Mr. OSTERREICHER. I understand and respect your opinion. I
think when you’re talking about a child or a reluctant witness, once
again, the trial court can decide whether or not

Mr. MARINO. So who makes this determination? Every single
judge? Who makes the determination? A panel of judges? You
three? Us in Congress? Who sits down and determines what the
guidelines are?

Mr. OSTERREICHER. I think that each judge in—that is presiding
over that courtroom, just like they have to make rulings——

Mr. MARINO. Well, we have numerous—we have numerous, mul-
tiple decisions made as to whether there’ll be a camera there or
whether there will not be a camera there and nothing consistent.
I think you understand my position on this. And I yield back the
remainder of my time.

Mr. IssA. Can I—would you yield to me?

Mr. MARINO. Certainly.

Mr. IssaA. I want to follow up on his question. In a criminal trial,
you have somebody who is innocent until proven guilty. If you
stream live even their testimony or their face, are you or are you
not, in fact, making a public characterization? And is that some-
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thing that’s—and I know they do it in State court. Is that some-
thing that we must do, or is it something that we’d like to do?

And I think that’s where the gentleman from Pennsylvania’s
question goes, where he looks at appellate and says, we could be
onboard, because we don’t have this question of innocent people,
whether they’re witnesses, plaintiffs, defendants.

So I would follow-up and just ask, is this something that would
be nice to do, that you would like to do, or, in fact, is getting the
appellate made universally available, including the Supreme Court,
more likely to be something where the American people have a
right to know, and there’s less conflict involved?

Mr. OSTERREICHER. I would be happy to start anywhere. And if
it’s at the appellate level, I think there should be a rebuttable pre-
sumption that courtrooms are open and open to cameras. And then
if there is something that can refute that, for whatever reason, at
either the appellate level, the Supreme Court, or a trial court level,
then that can be dealt with. But that’s just something that I think
the public has a right to see.

We've all, I think, are in agreement that courtrooms are open to
the public, and kind of blaming the camera for the circus-like at-
mosphere that goes on sometimes inside and sometimes outside the
courtroom, I think, is shooting the messenger.

The example that I would use at a Federal level is during the
trial of the Oklahoma City bomber. There were cameras in the
courtroom that were used to broadcast closed circuit TV so that
people back home where the bombing took place could watch that.
And, unfortunately, the public missed an opportunity to see a well-
conducted trial by Judge Matsch there versus the circus that we
saw in O.J.

Mr. IssA. I appreciate that.

We now go to the gentleman from Georgia, Mr. Johnson, for 5
minutes.

Mr. JOHNSON OF GEORGIA. Thank you, Mr. Chairman, for holding
this hearing.

And thank you, gentlemen, for being here today to testify.

Mr. Osterreicher, in Professor Geyh’s remarks, his written re-
marks, and also his testimony, he lays out the principle that Fed-
eral judges derive their legitimacy from the respect that they com-
mand as a result of their personal competence, impartiality, inde-
pendence, and integrity? Do you agree with that statement?

Mr. OSTERREICHER. I do.

Mr. JOHNSON OF GEORGIA. And how you about, Professor Bruce?

Mr. BRUCE. Yes, I do.

Mr. JOHNSON OF GEORGIA. And to maintain that respect that
they command as a result of the perception of competence, impar-
tiality, independence, and integrity, judges should make decisions
according to the law, unclouded by personal bias or conflicts of in-
terest. That’s another statement that Professor Geyh makes in his
written testimony.

Do you both agree with that as well?

Professor Bruce and Mr. Osterreicher?

Mr. OSTERREICHER. I do.

Mr. BRUCE. Yes, I do.
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Mr. JOHNSON OF GEORGIA. And do you also agree that when the
public perceives a lack of competence, impartiality, or bias in favor
of one party against the other, then the integrity of the judicial
branch is undermined?

Mr. BRUCE. Of course.

Mr. OSTERREICHER. Yes, but that’s a more subjective view de-
pending on your point of view then.

Mr. JOHNSON OF GEORGIA. Well, but judges should strive to avoid
an appearance that they might be biassed in favor of one party?

Mr. OSTERREICHER. Absolutely.

Mr. JOHNSON OF GEORGIA. And this is the reason why judges,
Federal judges, are bound by the code of conduct for United States
judges—excuse me—for United States—yes, for the United States
judges. Correct?

Mr. OSTERREICHER. Yes.

Mr. JOHNSON OF GEORGIA. Is to protect those ideals and to en-
sure that they abide by those ideals.

But it’s troubling that U.S. Supreme Court justices are not bound
by a—or by that code of conduct for United States judges.

Do you have the same bad feeling about that that I and Professor
Geyh have, Mr. Osterreicher?

Mr. OSTERREICHER. I think that it should apply across the board
to all the judges.

Mr. JOHNSON OF GEORGIA. You, Professor Bruce?

Mr. BRUCE. For what the opinion of a computer scientist is
worth, yes, I do.

Mr. JOHNSON OF GEORGIA. Well, tell me, is there any reason why
there is some uniqueness of the United States Supreme Court jus-
tices that would exempt them from some code of ethics or code of
conduct?

And you’ve already answered that question, so let me—let me
ask this: Professor Geyh, is there any reason—is there any con-
stitutional basis that would prevent Congress from imposing upon
the U.S. Supreme Court justices a rule that they abide by the code
of conduct for United States judges, or that they write a code of
conduct for themselves and abide by it?

Mr. GEYH. Steve Gillers and I are both of the opinion that the
necessary and proper clause, coupled with the power to regulate
the appellate jurisdiction of the Supreme Court, gives this body the
power to insist on a code of conduct.

I think for those of us who are originalists, I think it’s useful to
know, you know, that the original Congress was happy to identify
how many judges that would have to be on the Supreme Court,
when they would sit, where they would sit. It made them get on
horseback and run around the country.

And so against the backdrop of those early regulations, the idea
that you would simply say, look, we want to make sure that our
judiciary, as a condition of the appellate process, that our judges
subscribe to basic ethical principles strikes me as being within the
zone.

I'm not sure—there might be a counter. There may well be others
who disagree, but I think there is congressional power for that.

Mr. JOHNSON OF GEORGIA. Thank you.

Mr. Osterreicher, do you agree with that?
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Mr. OSTERREICHER. I absolutely do. I think that, unfortunately,
I believe what we’re seeing now is the Supreme Court promulgates
its own rules. So that, I think, would be the explanation for why
they don’t have rules that are in line with the other justices.

Mr. JOHNSON OF GEORGIA. Well, I'm sure that justices, unlike
judges, want to be judges of their own cases. And I think that
whenever you have a justice that is solely responsible for judging
an issue of recusal, then it diminishes the respect that people have
for the court’s perception of abiding by the law and being
unbiassed, impartial, and all the rest.

And with that, I will yield back. Thank you.

Mr. IssA. I thank the gentleman.

We now go to the gentleman from Idaho, Mr. Labrador.

Mr. LABRADOR. Thank you, Mr. Chairman. Pleased to be joining
this Subcommittee and look forward to talking about this issue and
many other issues about the Federal judiciary.

Mr. Osterreicher, I have a quick question. I appreciate your ap-
proach to transparency in the courtroom and the role that cameras
and live streaming can play. I was actually a criminal defense at-
torney, and I practiced in Federal courts. I was also a law clerk in
the Federal courts in Idaho, and I'm ambivalent and a little bit
conflicted about having cameras.

Because I do see—you just gave the example of the O.J. Simpson
trial and then you mentioned how unfortunate it was that another
trial didn’t have cameras because of how well it was conducted. But
then that begs the question, was it properly conducted because
there were no cameras in the

Mr. OSTERREICHER. No, there were cameras, they just were
closed circuit cameras.

Mr. LABRADOR. Correct. Correct. Because they knew that they
weren’t—it wasn’t a nationally televised circus that they were pre-
siding over. So that’s the question that—and I'm not taking a posi-
tion. That’s the conflict that I have, because I have seen how it has
had a deleterious effect on some trials, and I think the justice was
not served in some of those trials.

Mr. OSTERREICHER. I think that, unfortunately, that atmosphere,
in the O.J. trial, would have gone on with or without cameras.
There was a whole lot more circus going on outside the courtroom
when people—when both—all the parties went through the gaunt-
let of the media that was outside.

I think, once again, it really shows that if the public—and, for
example, the civil trial that followed regarding Mr. Simpson, again,
there were cameras there. It was broadcast, and people got to
watch that trial. There wasn’t a whole lot of commenting going on,
a whole lot of spin as to what happened or what you just saw.

I think we need to give the public credit, just as we have for
them listening to the oral arguments the other day in the Ninth
Circuit to be able to see and hear for themselves what went on.
And that will also

Mr. LABRADOR. And I don’t disagree with that. I have no problem
with the oral argument in the Ninth Circuit. I actually enjoyed lis-
tening to it myself.
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Do you believe that cameras should be allowed in all types of
trial court proceedings, including criminal matters and preliminary
matters addressed without a jury present?

Mr. OSTERREICHER. I do, once again, within the discretion of the
presiding judge.

Mr. LABRADOR. How do you answer the concerns of those that
suggest that broadcasting trials will have a chilling effect on whis-
tleblowers and other possibly reluctant witnesses?

Mr. OSTERREICHER. Once again, I would say this has been un-
founded speculation for, you know, scores of years already. And
there’s really no proof of that.

In the New York 10-year experiment, they did four different
studies where they asked judges, parties, witnesses, prosecutors,
lawyers, to fill out forms, and both the empirical and anecdotal
data show exactly the opposite happened where cameras were in
the courtroom.

Mr. LABRADOR. Professor Geyh, do you believe that the grounds
for disqualification are well-stated in the statute?

Mr. GEYH. Pretty well, yeah. They are mostly uniform across the
country at this point.

Mr. LABRADOR. To what extent, if any, have you seen or learned
of attorneys using these sections of law to shop for more favorable
judges?

Mr. GEYH. It happens, but it is a very risky gambit. In other
words, I think the opposite is almost more likely the case. In other
words, lawyers think long and hard before they’re going to show up
in front of a judge and point a finger in his face and say, youre
too biassed to sit, because more likely than not, the judge will say
no, and then they’re going to have a case heard by a pissed off
judge.

Mr. LABRADOR. So, hypothetically, should a judge’s political lean-
ing or proclivity for or against a certain political position be suffi-
cient ground for disqualification?

Mr. GEYH. No.

Mr. LABRADOR. Your testimony recounts the procedural hurdles
and resulting issues with employing section 144. Can Congress
amend 144 so that attorneys could conceivably use it as a method
for moving—of moving for disqualification of a judge?

Mr. GEYH. It could.

Mr. LABRADOR. How?

Mr. GEYH. How could they do it?

Mr. LABRADOR. Yes.

Mr. GEYH. I think that I would recommend——

Mr. LABRADOR. Well, what changes do you suggest?

Mr. GEYH. Well, I mean, I think I would borrow changes that are
made in Alaska and Montana both have statutes, which essentially
allows for substitution of judges. It’s a one-time only—a one-time
only arrangement in which a party can request a different judge
without making the allegation that the judge was biassed. And it’s
judge shopping, but it’s a one-shot deal.

And the word—you know, the word that I received when I was
working this issue was that it cut way back on disqualification for
cause later, so—and the people who use it like it. The people that
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don’t resent it. The people who don’t use it, sort of, worry that it
creates this judge shopping thing.

But the people who use it, well, if that’s one way to preserve pub-
lic confidence in the courts by a one-shot only deal, it will work.

Mr. LABRADOR. Thank you.

I yield back my time.

Mr. IssA. Did you mention also California has that——

Mr. GeEYH. California—about 20 jurisdictions do, and most of
them are in the West. And most of the ones that use it are pretty—
are okay with it. Not all, but—I think mean, I think I've heard
some judges complain, but it’s the ones that don’t use it that find
it difficult to fathom.

Mr. IssA. Thank you.

We now go to the gentleman from Florida, Mr. Deutch.

Mr. DEUuTCH. Thank you, Mr. Chairman. Mr. Chairman, I have
very mixed feelings about today’s hearing. On the one hand, I
agree

Mr. IssA. About the hearing or the subject matter?

Mr. DEUTCH. About the hearing and the subject matter. I do
agree that there’s a lot to be done and needs to be done to improve
public access to the PACER service. As someone who has person-
ally—has had the joy of muddling through PACER, I can see what
a difference improvement would make, and I'm glad we’re having
the opportunity to talk about that.

Similarly, revisions to Federal court policy on cameras are long
overdue as well. Policies prohibiting cameras in the courtrooms im-
pose severe limitations on the public’s ability to observe court pro-
ceedings, interpreting laws that can impact the daily activities of
every American. These restrictive broadcasting policies shroud the
Supreme Court, and Federal court proceedings in secrecy and raise
questions in the minds of the public on the administration of jus-
tice.

You can walk into any State or Federal courtroom in America
and see rows of benches or seats to accommodate public audiences
interested in watching the legal proceedings. The U.S. Supreme
Court also has public seating available to accommodate the lucky
few courtroom seating for audiences recognizes and accommodates
our Nation’s long tradition of public court watching.

The U.S. Supreme Court and our Federal courts hear and con-
sider some of the most important issues facing our country. The
proceedings and the decisions issued from the proceedings by the
Supreme Court and Federal courts impact every facet of lives of
Americans. The Supreme Court and the Federal courts need to rec-
ognize and adapt to these changes to permit the next generation
of court watchers’ access to proceedings on important legal issues.
Such changes should include permitting television broadcasting.

I've long supported the efforts of Mr. King, Mr. Nadler, and oth-
ers in trying to open our Nation’s courts to public access through
cameras with appropriate protections for the parties and judicial
discretion ever-sensitive matters. It’s time that the Supreme Court
and Federal court’s practices change.

But I cannot help feeling the twinge of regret at the focus this
week on judicial transparency and ethics when the executive
branch had such glaring problems with both.
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It doesn’t take a constitutional law scholar to see that President
Trump should not continue to have an ownership stake in the com-
pany that bears his name. His family’s operation of the Trump Or-
ganization has already given foreign governments the opportunity
to funnel improper payments through Trump hotels and golf
courses and rental properties to curry favor with the Administra-
tion with no accountability to the American people.

The complete inadequacy of President Trump’s approach to con-
flicts begs us here, the House Judiciary Committee, to investigate
ethics violations of the President and his nominees. His choice to
violate the Constitution and complete—and his complete disregard
for the well-established norms followed by previous Administra-
tions expose our democracy to potential foreign influence and to the
risk that he will use the power of his office to divert the public good
for his own private benefit.

These, Mr. Chairman, I would respectfully suggest, are the most
pressing issues of transparency and ethics facing our country
today.

But, since executive transparency and ethics falls outside the ju-
risdiction of the Subcommittee on the Courts, Intellectual Property
and the Internet, and since this Committee as a whole seems
fiercely determined to ignore our executive oversight responsibil-
ities in the face of unprecedented threats by the Trump administra-
tion, I suppose the judicial transparency is the most we can hope
for, and I am grateful for our witnesses for sharing their thoughts
on this important topic today.

And with that, I yield back.

Mr. IssaA. The gentleman yields back.

With that, we go to the gentleman from Texas, Mr. Poe.

Mr. PoE. Thank you, Chairman.

Thank you all for being here. During my other life, I was a proud
judge in Texas for 22 years. I tried only felony cases, everything
from stealing to killing and everything in between. And I was one
of the first, if not the first, trial judge in Texas to allow cameras
in the courtroom. We had a very structured system where we had
to—it was very discreet. The jury never saw the camera.

The camera did not film the jury, did not film child witnesses,
sexual assault witnesses, or any other witness that the lawyers did
not agree should be filmed. And those that opposed that system,
you know, said the world would end if we had cameras in the
courtroom, where all lawyers would play to the cameras, and all of
those things that—and no offense to the academics, but the aca-
demics were opposed to it, because they had never been in a court-
room and never had tried a case in their life, from either point of
view.

But none of that happened. Lawyers don’t play to the cameras.
They play to the trier of fact, whether it’s the court or the jury.
And we tried very serious cases, including death penalty cases, and
we allowed cameras to film those cases. And it worked, and it was
great for not just the public, but for law students and their univer-
sities to see those cases tried from gavel to gavel.

And I’'m a great fan of that, because we have the greatest judicial
system in the world for determining guilt or innocence. No, it’s not
perfect, but it is the absolute best that anybody has ever come up
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with. And why would we not want the world to see it? And the pub-
lic is stuck with a 90-second sound bite on the news by what some
reporter thinks took place in the courtroom that day, whether it’s
in a trial court or whether it’s in the Supreme Court, or appellate
court, or a Federal District Court, because they are not permitted
to see what took place in that courtroom. And I think it is shame-
ful that the public cannot see that.

So I am absolutely in favor of cameras in the courtroom, cospon-
soring with Mr. Connolly a bill that would allow cameras in the Su-
preme Court unless the court decides due process would be vio-
lated. There are other bills. Mr. Nadler has a bill that’s even more
progressive, if I could use that word—than

Mr. NADLER. All right with me.

Mr. POE [continuing]. If it’s all right with you, Mr. Nadler—than
just the Supreme Court to let Federal courts be open. I think that
the recent case of the—that was in Seattle, before a Federal court,
would have been a perfect example of allowing that case to be
heard with a camera in the courtroom and let the public see for
themselves, without having to rely on the news media’s 90-second
sound bite, as to what took place in that courtroom.

Mr. SWALWELL. Would the gentleman yield?

Mr. POE. Yes.

Mr. SWALWELL. Judge, I appreciate your thoughts and personal
experience on this. Could you share what you did in the courtroom
to protect—if there was a sexual assault victim or a victim who had
been threatened by the defense? Because I share a lot of your be-
liefs here, but was wondering what you did in your personal experi-
ence presiding over the court to protect those victims?

Mr. PoOE. If there was a—reclaiming my time.

If there was a sexual assault victim, that victim was not tele-
vised in the courtroom. That was the rule. Sexual assault victims
are never televised. And only the audio sometimes was allowed, but
only by agreement of the prosecutor and the victim and, of course,
the defense attorney. But the video was never televised in those
cases.

And child witnesses—the same was true with a child witness,
never a child witness. Even if it was not a—the witness was not
a victim, the child witness was never televised as well.

And so we had certain rules. And the media abided by those
rules. We never had a problem with the media violating the rules.
They knew they—there were consequences. They might be in jail
if they violated the rules. We never had a problem with it.

So it worked out very well. We went through all of the so-called
problems, and I was impressed, really, how smoothly all of that
worked.

Mr. JOHNSON OF GEORGIA. Mr. Chairman, by unanimous consent
I'd ask that the gentleman be granted an additional minute to con-
clude his remarks.

Mr. IssA. Without objection.

Mr. PoE. I thank the Chairman.

Anyway, I will get to a question in a minute—in less than a
minute.

So it’s just, I think, in this day and time, and has been said by
many people, that we show the world that the most important




64

court in the world, the Supreme Court of the United States, where
you can go and sit—but you can’t sit but 15 minutes until they kick
you out and bring in another bunch of folks. Because that’s their
rule over there. You can’t watch the whole trial unless you’re on
this side of the bar—that they get to see everything that takes
place in the Supreme Court. I think it would be of tremendous ben-
efit to law students to see that and to lawyers, God bless them, let
them see what takes place before the Supreme Court and, of
course, the public as well.

Mr. Osterreicher, would you agree with that—that scenario or
not?

Mr. OSTERREICHER. Oh, I would absolutely agree. I commend you
for your progressive attitude. I'm admitted to the Supreme Court.
And we have filed amicus briefs in a number of cases. I've ap-
peared for oral arguments in those cases, and I just sit there and
shake my head at the fact that there’s only about 300 people in
that room that get to see what goes on in that courtroom. We're
seeing people, you know, pay a lot of money for somebody to hold
their place to get a spot in.

But in terms of the snippets, that’s the other thing that was al-
ways a contention. Well, you're only going to show a small part of
the trial or a 15-second sound bite. The fact is that nowadays with
live streaming, with the fact that not only live streaming on the
internet, but by broadcast websites, by print websites, you can
have the public be able to see the whole trial for themselves. Yes,
we’ll still be relegated to a small part on the news, but right now
the public has no other opportunity to see what goes on in the
courtroom other than that snippet where cameras are allowed. In
this case, with live streaming, I think that will be available for ev-
erybody to either watch live or watch later.

Mr. PoE. I thank the Chairman for the extra time.

Mr. IssA. You can thank Mr. Johnson.

Thank you. The gentleman yields back.

We now go to the gentleman from New York, Mr. Jeffries.

Mr. JEFFRIES. I thank the Chairman for yielding and for con-
vening us here today.

I thank the panel for the information that you've presented for
your expertise, for your presence here today. This certainly, is an
otherwise important topic, although I would suggest that the tim-
ing of this hearing is a bit perplexing. There is a swamp of corrup-
tion that’s percolating at 1600 Pennsylvania Avenue. The national
security adviser has resigned in disgrace. Our national security has
been placed in jeopardy as a result of the Trump administration
continuing to play footsie with Vladimir Putin and the Russians.
It’s impossible to figure out where the Trump family business ends
and the White House begins.

The President himself is a living, breathing, conflict of interest.
Seventeen different intelligence agencies have concluded that the
Russians interfered with our election in order to help Donald
Trump, and yet, we're here today talking about the PACER system.
It just seems to me that there are more pressing issues related to
the existential threat that this Administration presents to our de-
mocracy that we could be spending our time on.
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Now, we have a President who is in the illegitimacy business. He
peddles illegitimacy with all the viciousness of a street corner deal-
er. He spent 5 years perpetrating the racist lie that Barrack
Obama was not born in the United States of America, trying to un-
dermine the legitimacy of a duly elected and re-elected President.

He regularly attacks the legitimacy of the news media, the so-
called fourth estate, which is essential to the constitutional fabric
of our democracy. It’'s why we have a First Amendment. He has
questioned the legitimacy of the intelligence agencies that now re-
port to him. I wonder why? And he’s also gone after the legitimacy
of the judiciary.

And so to the extent we've got the expertise available on this
panel to deal with that issue, Professor Geyh, let me ask a ques-
tion. You state that the survival of our courts depends upon the
perceived legitimacy with the people in this country that they
serve. Is that correct?

Mr. GEYH. Yes.

Mr. JEFFRIES. And is that largely because members of the judici-
ary are appointed and they’re not elected and, therefore, they de-
rive any respect and legitimacy that they have from the factors
that you've set forth as it relates to their competence, integrity,
and independence?

Mr. GEYH. In part. I mean, part of it also is that every branch
of government, really, does have the power to bring the other
branches of government to their knees unless they believe in it.
And to the extent we lose faith in the judiciary, there’s no incentive
not to abuse the other branches.

And so part of it is that the judiciary is uniquely vulnerable, be-
cause they aren’t elected and don’t have that reservoir of legitimacy
from the electorate. But the other part of it is that in the absence
of that legitimacy, the President and the Congress, both, can essen-
tially delegitimize the judiciary themselves.

Mr. JEFFRIES. Donald Trump recently attacked a member of the
Article III judiciary as a so-called judge. Is that correct?

Mr. GEYH. Correct.

Mr. JEFFRIES. What exactly is a so-called judge in your view?

Mr. GEYH. The reason I look at that as different than just robust
criticism, it is implied—it implies that this is not a judge at all.
This is someone masquerading as a judge, who is undeserving of
our respect. And when you combine that with the statement later
that if they want our respect, they will simply do what we want
them to do, that tells me that I don’t want an independent branch
of government. I want someone who will simply do my wishes. And
that worries me. That to me, delegitimizes the judiciary as a sepa-
rate and independent branch of government.

Mr. JEFFRIES. It’s amazing to me that we have a President who
was helped by the Russians in terms of his election. The FBI direc-
tor interfered in an unprecedented fashion. He benefited from the
fake news industry throughout the election. He didn’t win the pop-
ular vote. He lost the popular vote. A majority of the Americans
didn’t vote for him. They voted against him.

The Administration is now shrouded in scandal, and he calls an
Article IIT member of the judiciary a so-called judge. It’s shameless,
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and this Committee needs to do something about these inde-
pendent attacks on the judiciary.

I yield back.

Mr. Issa. If the gentleman would yield?

Mr. JEFFRIES. Certainly.

Mr. IssA. I'm going to associate myself with one part of what you
just said, and that is that I don’t believe we should ever use terms
about judges that question their competence or integrity in—on
this Committee unless we have a reason or anywhere else.

I will say that perhaps we all should entertain not delegitimizing
the other branches except where we have a specific claim and in
that venue. But I do want to share my—appreciation that we do
need to all raise the standard of how we deal with the court, how
we refer to differences, and how we believe something should have
been decided or how they believe it.

I want to share that, because I think that—although I didn’t nec-
essarily associate with everything you said, I think it’s important
that this Committee, as we look at judicial responsibility, that we
not disparage the court, which as you say, has generally done an
extremely good job of delivering honest representation through the
Federal court system.

I thank you.

Mr. JEFFRIES. I thank the Chairman for his remarks.

Mr. IssA. Thank you.

We now go to Mr. Biggs, who has been patiently waiting.

And I want to apologize to you. I got a mixed signal, so you, actu-
ally, should have been before Mr. Poe, but I'm sure he appreciates
your indulgence. Thank you.

Mr. BiGgGs. Thanks, Mr. Chairman. And Mr. Poe can go before
me any time he wants.

And I appreciate the subject for the hearing today, and I appre-
ciate those who are here on this panel testifying today. I appreciate
you being here.

You know, what I find interesting is that tensions, actually, be-
tween the three separate branches of our government are nothing
new. Indeed they’ve been present in America since its inception. In
fact, the very famous first case that laid the foundation for judicial
review, Marbury versus Madison, arose specifically because of that
tension between the executive branch and the judicial branch at
that time.

So I think it’s interesting to be—hear folks be critical of the cur-
rent executive because of comments that he made with regard to
the separate coequal branch of government. But it’s not new, these
types of discussions, whether it be Andrew Jackson or Thomas Jef-
ferson or FDR’s idea of packing a court, increasing the number of
justices so you can get a desired outcome. This kind of tension is
not new. It is as old as the republic is.

Mr. SWALWELL. Would the gentleman yield?

Mr. BiGaGs. I haven't finished my statement yet. I'd like to finish
my statement.

Mr. SWALWELL. Would you yield after?

Mr. BicGs. I'm not yielding yet, so hold your question.

Additionally, when we look at the Article III branch of particu-
larly the Federal judges here that we’re talking about, many refer
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to them as being lifetime appointments, but in fact, that is only the
de facto arrangement that has emerged and evolved over time. The
actual language of Article III, section 1 says that they will hold
their offices during good behavior.

And so, really, what we’re talking about today, when I hear the
testimony—and I appreciate it, because we're talking, really, in my
opinion, about transparency and getting—having practiced law and
having tried many cases, there is a certain mystery that kind of
shrouds what goes on in the courts, and whether it’s the broad-
casting of court cases, whether it is the idea of making the PACER
system more accessible to the public, whether we're talking about
the ethical determination and processes within the courts them-
selves, I think those are really important issues to be sitting and
discussing today.

And that’s why I'm grateful that you’re here and grateful for the
Chairman for organizing and conducting this Committee hearing
today.

So my question would be—for Professor Geyh is: As we look at
this, what do you see are the real checks for the legislative branch
on the judicial branch?

Mr. GEYH. The checks include the 100-ton gun, as it’s so-called,
is impeachment. You do have a check. You control the judiciary’s
budget. You control the lower court’s jurisdiction. You are enabled
by virtue of the fact that you have the discretion to establish courts
that implies a lot of regulatory authority over things like a discipli-
nary process. And so because you can, theoretically, disestablish
courts, you can regulate them in between. And so—and so there
are all kinds of powers that can be used.

And, you know, getting back to the point you made before, I
think it’s an important point to recognize, that there’s very little
new under the sun, but that it’s also true that we have a constitu-
tional crises every now and then. That’s not precedent for it being
a good thing, it’s just a precedent for it happening.

And one of the great things about our system of democracy, I
think, is that we have—we know when to hold them and when to
fold them. We know when to stay our hand and when to get ag-
gressive. And I think that having all of these powers used wisely
has kept us going as long as it has.

Mr. BigGs. Thank you. And I—thank you, Professor Geyh. And
I agree with you that there are a series of checks that the legisla-
tive branch has, and I'm not sure that we exercise those too often.
But I think the discussion today with regard to disciplinary process
that needs to be put in place, and maybe we discuss that with the
U.S. Supreme Court itself, I think that is integral to exercising the
article empowers—the checks against the courts itself.

Mr. GEYH. Fair point. Certainly, the inquiry is a fair one, yes.

Mr. B1GGs. So in line with that, when we start looking at trans-
parency. And I think I'm just about out of time, but, Mr.
Osterreicher, I was going to ask you, I want to know how we get
access to the broadcast, and if that—in the 10-year study in New
York, how was that made available?

Because it seems to me that as you’re broadcasting, you are cre-
ating a separate record that is going to be relevant to any kind of
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appellate procedures when you're videotaping and recording lower
court proceedings.

Mr. OSTERREICHER. Well, I think right now what we’re seeing, at
least at the Federal level during the pilots, is that they were oper-
ating the equipment rather than the media. So that becomes part
of their

In the Ninth Circuit, they have their own YouTube site. I would
assume that they are retaining those records as public records.
During the 1987 to 1997 10-year experiment, it was prior to live
streaming, and, really, the only time you would get anything was—
was that broadcast unless you're actually recording videotape of it
as well for later broadcasts.

Mr. BigGs. Thank you, Mr. Chairman.

Mr. IssA. I thank the gentleman.

We now go to the also very patient, Mr. Swalwell of California.

Mr. SWALWELL. Thank you, Chairman, for this important hear-
ing. And I will go back to the gentleman, Mr. Biggs, and ask—and
I would yield to him, do you agree with Judge Gorsuch that it was
demoralizing for President Trump to call the judge in Washington
a so-called judge?

Mr. BigGgs. Mr. Chairman, I will take the time.

Thank you so much for yielding time to me.

On that specific issue, I don’t know what—apparently, Judge
Gorsuch was demoralized. I don’t know who else might have been
demoralized. I don’t know anybody else who might have been de-
moralized when Members of Congress say this President’s——

Mr. SWALWELL. I'll reclaim my time, and I'll ask again, do you
believe that it’s demoralizing to call a judge a so-called judge? And
I'll yield to the gentleman.

Mr. BiGgGgs. Thank you. And hearkening back to my trial court
days, I'll say that I'm not sure that’s relevant to anything what I
specifically think on this. But you're asking a really broad question,
and so I will tell you that I think that there are probably some
judges that are more sensitive than others.

Mr. SWALWELL. I'll reclaim my time.

Mr. BiGGgs. Some may be demoralized and some may not be, 1
don’t know.

Mr. SWALWELL. I was a trial court prosecutor and look forward
to working with the gentleman on this issue, but I guess I'll ask
Mr. Geyh, you said, “We believe in the tripartite system of govern-
ment that our Founders frame. We believe that the checks and bal-
ances that systems provide and the role that a strong separate and
independent judiciary plays in keeping the executive and legisla-
tive branch in check.”

So I guess I'd ask each person: Do you believe that calling a Fed-
eral District Court judge a so-called judge is respectful or dis-
respectful?

Mr. Osterreicher?

Mr. OSTERREICHER. I'm not sure that I'm going to be the one
qualified for this. The only analogy I will draw is, this weekend I
judged a moot court contest for law students, I was the presiding
judge. I called myself the so-called judge only because I wasn’t one.
So I think using that reference to an actual judge is—certainly,
calls into question why anyone would do that.
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Mr. SWALWELL. Sure.

Mr. Bruce, respectful or disrespectful?

Mr. BRUCE. I would consider it, again, for what the opinion of a
computer scientist is worth, I would consider it disrespectful.

Mr. SWALWELL. Thank you.

And Mr. Geyh?

Mr. GEYH. My testimony would suggest yeah, I don’t think it’s
respectful.

Mr. SWALWELL. And how about your home State judge, Judge
Curiel, being referred to as not being able to be impartial because
of being a Mexican American?

Mr. GEYH. He’s actually an alum of our law school as well. My
concern there—I mean, to be clear, 'm less concerned about wheth-
er you're respectful than I am whether you are attacking the integ-
rity of the court itself. And when you’re implying that someone is
incapable of rendering impartial justice because of the color of their
skin, I think you've got trouble. That’s more than disrespectful.

I think, similarly, calling someone so-called, I mean, it’'s a
snippet. It’s a tweet, but it’s what we have to work with. It’s trou-
ble. I'm not going to go so far as to say it’s the end of the world,
but it is indicative of a larger problem that attacks the legitimacy
of the court, and that’s what worries me.

Mr. SWALWELL. Thank you. I want to go to the purpose—one of
the purposes of the hearing. And after practicing in trial courts for
7 years, I've given a lot of thought to the O.J. trial. I was 13-years-
old as I watched that unfold, and just like most of America, could
not believe that he was acquitted. But as time passed by and as
I spent time in a courtroom and I watched the recent documen-
taries—Mr. Osterreicher, do you think that—and this is quite an
existential question, I guess, but do you think had there been cam-
eras on the streets for the police officers of Los Angeles in the
years leading up to the O.d. trial, do you think that would have ac-
tually been more informative, and that would have held them to ac-
count rather than folks blaming the cameras in the courtroom as
being the reason that he was acquitted? Do you understand the
question?

Mr. OSTERREICHER. I'm not quite sure I do.

Mr. SWALWELL. If the police officers had body cameras, and there
was more transparency on those officers at that time, do you think
that may have been more helpful and brought them into account?
Because it seems to me that it wasn’t the cameras in the courtroom
that poisoned the jury, that it was really that there weren’t cam-
eras in the streets and that police officers in Los Angeles weren’t
being held accountable and their credibility was devastating.

Mr. OSTERREICHER. I think it may, but the fact was that most
officers that responded to that crime scene were detectives. And at
least as we see it now, only patrol officers are wearing body cams.
So I think even if the program was fully implemented, I highly
doubt that those detectives would have be wearing body cams. But,
certainly, it would have helped to see who went where and did
what with evidence collection.

Mr. SWALWELL. Thank you.

Mr. IssAa. Would the gentleman yield?

Mr. SWALWELL. Yes.
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Mr. IssA. I want to engage in a quick colloquy, because—do you
think that, perhaps, politicians have gotten in the habit of—that
extends between each other and then, you know, flows over into
Article III?

You weren’t here, but when I came to Congress, it was popular
for many people to say that President Bush was an appointed not
an elected President. Many people didn’t come to his inauguration
for that reason.

Obviously, here, today, we had a Member on the dais cite
delegitimizing President Trump because he didn’t win a majority,
and because of “Russia” getting him the election. Is it, perhaps,
just a spillover, and is it something that all of us, executive branch
and here in the House and Senate, need to get out of the habit of
delegitimizing ourselves, and thus, spilling over into Article III? I
just wonder if you thought about that.

Mr. SWALWELL. Reclaiming my time. And I appreciate the ques-
tion.

I guess the prosecutor in me says, just stick to the evidence. If
you follow the evidence, you’ll find the truth.

I yield back.

Mr. IssA. The gentleman ends with a good yield back.

We now go to the gentlelady from California, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

I, actually, agree that it seems a little out of body to be dis-
cussing the PACER system when the national security adviser re-
signed and people are questioning what did the President know
and when did he know it. But that’s what we’re doing here, and
so that’s what I would like to pursue, which is the PACER system.

Professor Bruce, 10 years ago there was a pretty comprehensive
privacy audit that academics performed on the PACER system, and
they found that there were Social Security numbers included in the
records. The audits were sent to the 31 district courts, administra-
tive office of the courts, judicial conference, and the like. However,
it’s my understanding that despite those findings, you still have So-
cial Security numbers scattered throughout the PACER system.

The technology of the systems is a little bit bulky, and I'm won-
dering if you have observations on what steps could be taken to re-
dact sensitive information in the system or whether we might be
well-advised to take up some of the private sector offers to take the
data and maybe use better technology and as a condition of doing
that, providing it for free to the public to redact sensitive informa-
tion?

Mr. BRUCE. Let me make four points, actually, around the whole
privacy issue. This is one of the places that has suffered the most
from the inability to do comprehensive research across the entire
system. If there were bulk access to the data, you would certainly
have a lot better eyes on what was going on there.

Secondly, just as with the problems of privacy that surround
cameras in the courts, this is a problem that’s unevenly distributed
across the courts, so it’s sort of—sort of hard to know where to
look.

We know from experience that a lot of this stuff can be very eas-
ily dealt with in software. It’s been done in other jurisdictions.
Mostly on something like Social Security numbers, that’s going to
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be an easy problem to solve, because they are very easy to identify.
There are harder problems and some that are completely
insoluable. As for example, when you have a victim of domestic vio-
lence named as a 39-year-old school teacher from Gordon, Ne-
braska where there is maybe one 39-year-old school teacher. That,
you’re never going to get rid of.

In smaller jurisdictions in Canada and Australia, this has been
done successfully with automation or more accurately automated
support for some editorial redaction for a considerable period of
time, at least 10 years or 15 in the case of Canada, shorter time
in Australia. Should we take outside offers to do that? Yes, if
they’ve got the technology, absolutely.

Ms. LOFGREN. Let me ask you something that’s always bothered
me. You can get some documents for free, but you have to create
an account, and the account actually asks for your full name, your
address, your phone number, your email address, your date of
birth. It seems to me rather intrusive to have to provide all that
Lnformation to get access to data that, really, the public should

ave.

Mr. BRUCE. That seems intrusive to me, too.

Ms. LOFGREN. I think—you know, what I'm interested in, Mr.
Chairman, from this hearing is what steps we might take to rec-
ommend changes in this system.

First, I don’t think we're ever going to get the technology up-
grades we want in the current system. I think we ought to aggres-
sively and systematically pursue private sector options that would
allow free access to this data that is not—that provides adequate
privacy protections for individuals whose presence is revealed in
the documents and that provides it on a basis that is not intrusive
for the public that should have every right to see this information.

Mr. BRUCE. If I may, this circles back a bit to the question that
Mr. Nadler asked me earlier. If you look at the 2015 report from
the AO on development of the NextGen system, it was actually a
journal article that was published by the two senior designers, it’s
very clear from that that very, very little consideration was given
to, really, any outside source of information beyond the judges who
were—who were serving on the, you know, sort of, the media cus-
tomer committee.

And that, in fact, the AO completely dismissed the recommenda-
tions of Mider Corporation, which is a very well-respected con-
sulting group for this kind of judicial administration.

So I don’t think I—I agree with you. I don’t think we could ex-
pect a good deal of receptivity from the AO.

Ms. LOFGREN. Well, I would just say, I respected the judges for
their insight into the law more than I respect the judges for their
technology expertise.

And I would yield back.

Mr. NADLER. Mr. Chairman

Mr. IssA. Yes. For what purposes does the gentleman seek to be
recognized?

Mr. NADLER. Mr. Chairman, I ask unanimous consent that the
gentlelady from Texas, who is a Member of the full Committee but
not of the Subcommittee, be permitted to ask questions?

Mr. IssA. Without objection, so ordered.
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The gentlelady from Texas is recognized.

Ms. JACKSON LEE. Let me thank the Ranking Member and the
Chairman for their extended courtesies for a very important hear-
ing.
And thank you, gentlemen, for your testimony but also for your
advocacy.

I am going to follow a certain line of questioning, but let me give
a question for a premise upon which it is based. I happen to be a
member of the Bar. Sometimes we humorously ask which one, but
I'm a member of the Bar and came through law school at the time
that this was of great high honor.

And the whole idea of the sanctity of the Constitution and the
strength of the Constitution was very much enshrined, if you will,
in our law school, but more importantly, it was a document that
we held with the highest of esteem and thought as we graduated
we were going to be advocates, the single sponsors of the value of
the Constitution to the American public or to our immediate con-
stituencies, and at that time, we were not elected persons but just
those who had graduated from law school.

With that in mind, Professor Geyh, I would like to go on a line
of questioning that the other gentlemen made comment on, but I
know that the issues that they are advocating I am very much fa-
miliar with, and I believe in their advocacy.

The good news about what has happened over the last couple of
weeks has been the increased, by the American public, of under-
standing civics, understanding their government, understanding
what role their government plays. And I've enjoyed speaking about
the three branches of government; the judiciary, the legislature,
and the executive which by the Constitution three equal branches
of government. I love saying that.

We saw one episode with President Nixon in the Saturday night
massacre and Elliot Richardson deciding to go a different way, then
Attorney General of the United States. So because the American
public’s eyes are on all of us, I think it’s important and as much
as we can to be on our best behavior, but also to share with them
some of the responsibilities that we have as a legislature, judiciary,
and, of course, the executive.

So I'd be interested—I'm starting, first, with Mr. Miller’s com-
ments that were made over the weekend, Steve Miller, who indi-
cated the executive power is all one singular and without any pos-
sibility of oversight or questioning. I think many of us took a step
back, step to the side, and were either aghast or were trying to
struggle with the Constitution or court precedent to find out what
the basis of that was.

I'd appreciate your comment on that. And also appreciate the fact
that the judiciary, likewise, does not have the authority to reach
beyond its boundaries, to rule in a way that would skew the rights
of the American people. They have—they interpret the law. And so
I would love for you to, with this whole concept of transparency but
also the judicial ethics as well, give the boundaries of the judiciary.
And I'm, obviously, speaking about the Federal judiciary.

And then I'd appreciate as well that if American people—the
American people, probably have not paid attention to the judiciary
except for—let me not suggest that they're not engaged, but I was
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a judge in the municipal court, so except for their coming before
municipal judges dealing with their citations or they may be in
court for their own personal matters, now we’ve open the door for
them to appreciate the value of this Nation.

What happens to their attitude about the courts and judges if—
and I'm sure some of my colleagues raised this, if so-called judges,
if he’s a Mexican judge, so he has to be biassed? We are held to-
gether in this country by our adherence to the principles of our un-
derpinning documents.

I yield to you, Mr. Geyh.

Mr. GEYH. This is a teaching moment. I think it—it is—the
events, to me, had been troubling, but they offer an opportunity to
talk to be people the way you describe. I think it’s important to un-
derstand that—you know, earlier—earlier, I think it was Mr. Biggs
who spoke, one spoke in terms of Marbury versus Madison being
the first point at which judicial review was brought into the con-
versation.

But, in fact, it predated the formation of the Constitution. The
judiciary has long been understood to have these powers to hold
the other branches in check through the use of judicial review,
through, you know, independent assessment of the law.

And when a member of the Administration stands up and says
what the President says goes and implies that its power is abso-
lute, I think it raises a flare for me, because it suggests that, first
of all, that he doesn’t understand the way the system works and
that he is counting on people he is talking to not understanding the
way the system works, and not understanding the judicial review
is not just a bunch of people having second opinions.

They have a different role to play that—you know, throughout
this conversation about whether the judges overreached in this sce-
nario, I never once heard any discussion of the actual constitu-
tional issues that were in play. This was all about judges over-
playing their hand simply because they disagreed with the Presi-
dent. And I think this is a moment for all us to stop and say this
is how the system works in very simple ways.

And honorable and men and women of integrity have a right to—
not a right—have a duty to look at the law and decide how it goes.
And you, in this room, have a right to criticize those decisions and
say it is wrong during part of this public dialogue. But that stops
short of saying: Because I disagree with you, you are illegitimate.
Because I disagree with, you are someone who should be ignored
or marginalized. And that is what worries me, that line between
vigorous disagreement and delegitimization.

Ms. JACKSON LEE. Anyone else want to comment? Any anyone
else?

All right. Let me thank—Ilet me thank you very much. And might
I, Mr. Chairman, just finish on this note. This is the body of people
that will be dealing with these issues for a period of time, and I
think this hearing, and to the Ranking Member, is a potent hear-
ing, and I hope that as we go forward, we will understand that pro-
tecting these three branches of government is a bipartisan effort
and we should strongly do so, as well as utilize our investigatory
powers in ensuring the integrity of all aspects of government. And
I hope we will be doing that for the American people.
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I yield back. Thank you.

Mr. IssA. I thank the gentlelady. I thank you for coming over and
participating today. It was a welcome addition. I am going to try
to close. Hopefully, I won’t open any new wounds as I do it.

But, Professor Geyh, at the end, I detected something that I
would like to not rebut but to add on to. You know, you talked
about the executive branch feeling like, in national security, they
had such broad powers as to not be questioned, and that is a de-
bate that is not new. I have never seen a President who believed
the War Powers Act actually affected them. The moment they get
sworn in, it seems like that—you know, even if they were a former
Member of this body, they move beyond that, so that is not uncom-
mon.

But the court, the Ninth Circuit, does seem to have taken what
it has been used to, and I live in the Ninth Circuit. It has been
used to questioning the process of—in civil rights cases, of what in-
tent is. So if—if somebody—if somebody’s motives are not pure,
then the law, even if perfectly written, is invalid in the Ninth Cir-
cuit. That is—they haven’t been sustained very often when going
to the Supreme Court, but they have had that view.

And in this case, it appears to me, as a bit of a layperson far re-
moved, that they are doing the same thing in that they are deter-
mining that the President’s statements and/or motives, in fact, are
justification to overturn his ban not on the letter of it, not on the
statute but, in fact, on his motives.

Would you agree that they have—they have taken that liberty,
whether it is theirs or not, but they certainly indicated it.

Mr. GEYH. I have no opinion on that, but

Mr. IssA. You don’t have an opinion on what the Ninth Circuit
did?

Mr. GEYH. I don’t—I have not studied the opinion in detail suffi-
cient to draw that conclusion.

Mr. IssA. You heard their words.

Mr. GEYH. But I don’t disagree with you. I just have—I don’t dis-
agree with you. I am not challenging it. I am simply saying that
I don’t

Mr. IssA. Did either of you listen to the court review? Because
I mean, I certainly heard it pretty loud and clear that they believe
that they can judge the intent of the President in crafting some-
thing as invalidating it, regardless of the words. And I know that
is not your subject expertise.

Mr. OSTERREICHER. If I may. I mean, at least in my listening to
it, I think the court was trying to get evidence. I think they were
listening to the government’s side saying, no, this wasn’t our in-
tent, and then they looked toward the President’s statements as
being evidence of some intent. Whether or not that comes into play,
as you said, in terms of the law versus the facts, obviously, we will
see.

Mr. IssA. And I do look forward to this, the case going to the
court on—to the Supreme Court on that. Yes.

Mr. NADLER. Mr. Chairman, strike the last word. I would simply
point out, first of all, the court, the—neither Judge Robart nor the
Ninth Circuit decided the case. They were ruling on it on a tem-
porary restraining order in which you don’t go through all the evi-
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dence and make determinations, but you do say, well, who has a
likelihood of prevailing on the merits, and as a matter of equity,
who, in balancing the equities, who would be harmed if we let it
stand or not stand. On that basis, the Ninth Circuit, I think, had
ample reason to rule as it did because there had been no evidence
showing harm if they overthrew it and plenty of evidence, obvi-
ously, the plaintiffs would be harmed if they didn’t. I shouldn’t say
overthrown. Stay it.

And in terms of the constitutionality that you were referring to,
they didn’t make a finding. They couldn’t until after the hearing,
but they said there is a—not a possibility—likelihood of success on
the merits, and they did look to intent there, which at this stage
of the game they should.

Mr. IssAa. Well, and I am not in a position to agree or disagree.
I was asking the question because the Ninth Circuit does look to
intent. They have even overturned—they have overturned laws
that were written in which a witness who came before the body
that wrote the law, city council, the witness said something which
they said went to intent. In other words, a tainted witness thus
taints the decision of it. And it is—in looking at city council’s laws,
that may seem fairly benign, but in looking to a President who is
entitled to, essentially, a right to privacy of his thoughts in delib-
eration and executive power, it will be interesting to see it before
the Ninth Circuit.

I would like to quickly close—and I appreciate your input on
that—and try to summarize what I think I have heard here today.

And, Mr. Osterreicher—I apologize. I have not gotten your name
right once, but I have noticed it has been said several different
ways.

Mr. OSTERREICHER. Just don’t call me late for dinner.

Mr. IssA. I think—I think the one thing, without calling you late
for dinner, is that you have got agreement that there has been no
showing that convinced anyone here at the dais that there is a rea-
son not to video capture appellate activities broadly, which would
potentially include the Supreme Court, but clearly would include
all of the circuits. So I think you walked away today making your
case for that. Obviously, I think it is fair to say there was less
agreement as we got down to witnesses and victims and so on.

Professor Bruce, I think you made a compelling case. The only
thing that I didn’t hear was an oddity that is unique to this Mem-
ber, and that is, that we have required the Administration, under
the DATA Act, to put all information in machine-readable format.
And one of the interesting things about PACER is, even if they
handed you all the information, in order to make it usable to a
broad public, it would have to be converted into machine readable
with metadata attached. Isn’t that true?

Mr. BRUCE. That is true. And frankly, I chose not to approach
that issue today because I thought it was a bridge too far, but it
is absolutely the case that it would need to be put into XML to be
maximally used.

Mr. IssA. Well, and I waited till the end to cover this because it
is my intent to offer legislation that expands the DATA Act, which
Senator Warner and I were the original authors of, to include Arti-
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cle ITII with the recognition that they have broad authority that
does not happen to be one that is exclusive to them.

And so I will be offering that again with Senator Warner as a
Senate companion for just that reason, that the bridge too far is,
no matter what they do, the information they have is not currently
as valuable as it should be.

Mr. BRUCE. That’s correct. Thank you.

Mr. IssA. And I think when it came to the questions of integrity
of the court, although it was—there was a considerable discussion
about the so-called judge comment, I think you made a compelling
case here that it is a fragile court that even a 140-character state-
ment by one individual, who happens to be the President of the
United States, can have an effect on a court as can a question of
whether this 80-year-old judge is competent, as is this judge bi-
ased, as is does the court system hold its own accountable, as is
the question of whether or not there is a recognition of the finan-
cial holdings in some format of the—of members of the court as
there are in the other two branches.

And so I think you made a good case that we will follow up on
that we need to work with the court and/or work with our constitu-
tional powers to add those so that no one can second-guess the
court in those areas, which I think is a particularly important area,
and I think you made a good case on it.

I would recognize Mr. Nadler if he had any other closing com-
ments.

Mr. NADLER. No.

Mr. IssA. Hearing none, I want to thank all of you. We will keep
the record open for 5 days. If you have additional comments or
thoughts afterwards, we would accept them into the record.

And with that, we stand adjourned.

[Whereupon, at 12:18 p.m., the Subcommittee was adjourned.]
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