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L INTRODUCTION

The International Documentary Association and Film Independent respectfully submit this
statement on behalf of thousands of documentary and independent filmmakers and other creators
who struggle every day with the orphan works problem. This problem effectively prevents
filmmakers from licensing third party materials whenever the rightsholder cannot be identified or
found; for many filmmakers, the threat of a lawsuit, crippling damages, and an injunction makes
the risk of using an orphan work just too high. In fact, because of this risk, distribution, broadcast,
and film festival admission is often impossible for films that include orphan works.

Documentary filmmakers can sometimes limit the amount of their uses of orphan works in order
to bring them within the doctrine of fair use. However, narrative filmmakers often seek to use
orphan works to create adaptations, sequels, or remakes. That’s not a fair use. Filmmakers must
license such third party materials, but are unable to do so when the rightsholder to those materials
cannot be identified or located. Filmmakers cannot even begin their projects because no rights can
be obtained.

The problem has become particularly pressing because we are on the cusp of a golden age in
independent and documentary film production: digital production, distribution, and marketing
technologies are revolutionizing how we create new works, access third party materials, fund
projects, and distribute our films. The orphan works problem is perhaps the single greatest
impediment to creating new works that are now possible due to these changes. The United States
desperately needs a workable solution.

The Copyright Office took the right approach in 2006 when it recommended a solution that would:
(1) provide relief for those who wish to use orphan works after conducting a diligent search; (ii)
provide reasonable compensation in the rare instance when a rightsholder resurfaces after the
project has commenced; and (iii) limit other remedies. We continue to support such an approach
because it provides the best way to balance the need for a solution that allows filmmakers to make
use of orphan works that may be of critical historical or cultural significance without facing the
risk of catastrophic monetary damages or a total loss of their investment—while ensuring that
resurfacing rightsholders still obtain fair and reasonable compensation for those uses.

Such approach is preferable to all other proposed alternative solutions because it builds on the
predominant tradition in American copyright law of transactional licensing and allows
jurisprudence to continue to evolve. For example, we do not support extended collective licensing
regimes such as have been implemented in a few other countries, because such regimes are
incompatible with fundamental principles that are at the core of our copyright laws. Such regimes
are also unfair and unworkable in the American system because they charge fees that do not reflect
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This statement is submitted on behalf of organizations whose work supports independent
and documentary filmmakers.

The International Documentary Association (IDA) is a non-profit 501(c)(3)
organization that promotes nonfiction filmmaking, and is dedicated to increasing public
awareness for the documentary genre. At IDA, we believe that the power and artistry of the
documentary art form are vital to cultures and societies globally, and we exist to serve the needs
of those who create this art form. At IDA, we help advocate for, protect and advance the legal
rights of documentary filmmakers. Our major program areas are: Advocacy, Filmmaker Services,
Education, and Public Programs and Events. IDA also has a long history of protecting
documentary filmmaking as a vital art form, and we continue to seek ways to ensure that the
artists who make documentaries receive the funding that they deserve. For almost 30 years, IDA
has worked to support the documentary art form.

Film Independent is a non-profit arts organization and our mission is to champion the
cause of independent film and support a community of artists who embedy diversity, innovation
and a uniqueness of vision. We help independent filmmakers tell their stories, build an audience
for their projects and diversify the voices in the film industry, supporting filmmakers at every
experience level with a community in which their works can be appreciated and sustained. With
over 200 annual screenings and events, Film Independent provides access to a network of like-
minded artists who are driving creativity in the film industry. Our free Filmmaker Labs for
selected writers, directors, producers and documentary filmmakers and year-round educational
programs serve as a bridge from film school to the real world of filmmaking — one with no defined
career ladder. Project Involve is Film Independent’s signature program dedicated to fostering the
careers of talented emerging filmmakers from communities traditionally underrepresented in the
film industry. We also produce the weekly Film Independent at LACMA film series, the Los
Angeles Film Festival in June and the annual awards programs for the finest independent films
of the year—the Film Independent Spirit Awards.




Statement from Mary Sweeney

A number of years ago I tried to secure the rights to a series of British spy novels written by the
author Manning Coles. This was actually two people, a man and a woman, who wrote under the
singular pseudonym Manning Coles. The books would have made a wonderful movie, or possibly a
television series, as there were several books with the same protagonist. | wanted to option the
rights to the first book in the series, as well as the main character who was in all the books. I made
quite an effort to find someone, anyone to grant me the rights, but even working with a lawyer at an
established Los Angeles entertainment firm, I was unable to locate a rights holder. Sadly, I had to
abandon the books and project.

Today, search engines have completely changed the landscape. After I prepared the above statement
for Michael Donaldson’s testimony, I decided to try again. I found the authors right away. I now
plan to reach out to the authors in order to option 4 Toast to Tomorrow, the second book, and the
character Tommy Hambelton.

/s/ 3/31/14

Mary Sweeney
Film Producer and Board Chair of Film Independent












rights holder and/or no information available to successfully find the rights holder (some
of which may in fact be Billy himself).

Cousin Herb’s Trading Post and The Billy Mize Show were programs recorded in
Bakersfield. The physical film of later was found in an unlabeled, rusted 16mm can in
Billy’s garage. After talking with NBC/Universal and the Gene Autry Foundation, I’ve
determined no one currently claims or has proof of the licensing rights for Melody Ranch.
The Billy Mize Music Hall is one of two pilot episodes that were never officially picked
up by any network. It’s possible Billy paid for these episodes himself, but again, there is
no record or information to support that.

This material is essential for the documentary and, unfortunately, would be forever
forgotten without it. This documentary is being made for less than $150,000 and I can’t
afford to be sued as a result of unlicensed material use of my grandfather’s music. It is
an incredible dilemma as a filmmaker, but a ridiculous one as a family member. An
Orphan Works solution would be enormously helpful as I tell the story of my
grandfather.

/s/ 3/31/14
William J. Saunders




Statement from William Horberg

Fallen Angels was an anthology television series broadcast for two seasons on Showtime in 1993
and 1994. The producers were myself, Lindsay Doran, and Steve Golin. Sydney Pollack was
Executive Producer. The series featured adaptation of classic noir short fiction from James M.
Cain, Dashiell Hammett, Raymond Chandler, Mickey Spillane, and other famous hard-boiled
authors, but also lesser known American writers such as William Campbell Gault and Jonathon
Craig. Alfonso Cuaron, Steven Soderbergh, Tom Hanks, and Agnieszka Holland were among the
filmmakers who directed episodes of the show.

There were many instances of short pulp and noir work that we found in vintage books,
magazines, or pulps with good plots and characters that we wanted to adapt for the series but
were unable to obtain the necessary rights as the authors had been lost to history and the original
publishers of the work were out of business with no forwarding address so to speak. We spent
considerable energy tracking down some stories to no effect.

/s/ 3/31/14

William Horberg

William Horberg is an established producer, having produced almost 30 films, including Milk,
Cold Mountain, Lars and the Real Girl, The Quiet American, The Talented Mr Ripley, The Kite
Runner, Searching for Bobby Fischer.




Statement from William Lorton

I recently spent four years producing an independent documentary film on the life and work of
my late aunt, Mary Baratta-Lorton, author of the influential 1970's primary math texts Workjobs
and Math Their Way. My goal with this film was to tell Mary's dramatic life story (now largely
forgotten), and impress upon the audience how pivotal her work had been in American
education.

I would be telling Mary's story to a world and a profession which had overwhelmingly never
heard of her, and I was going to need to back up what I was saying.

To demonstrate cinematically to my audience how Mary first became noted as an author and a
teacher, I needed to show images of the educational magazine which first touted her work in a
major article. The magazine was called Learning, and its inaugural issue, which featured the
article about my aunt, was published in November of 1972. Because it was a first issue,
thousands of copies were sent out to educators across the United States at no charge, so an
unusual amount of people were able to read about my aunt just as her book Workjobs was being
published. This timing was very significant in the launching of Mary's career.

In documentary filmmaking, the director is not simply telling a story, he/she is also presenting
the results of their research so that the audience will understand a.) that the story being told is
true, and b.) that there exists audio-visual evidence that anyone watching would be able to track
down and double-check for themsetves if they had any doubts.

So to this end, I needed to show the cover of the magazine, the title page of the magazine with
the publication date on it, as well as enough pages of the article on my aunt to demonstrate that
the size of the story was substantial.

In the case of the magazine Learning, 1 was working with a periodical that was no longer in
print, and had gone out of business so many years ago I was not even able to calculate how long
its run had lasted. Because this publication was no longer extant, I was not able to contact
anyone in authority to sign a release for this material.

Fortunately, Donaldson and Callif was able to help me use abbreviated version of the material in

my film pursuant to fair use that would enable me to insure my project with an errors and
omissions insurance policy.

/s/ 3/31/14

William Lorton
Director, Take Away One




