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ASYLUM FRAUD:
ABUSING AMERICA’S COMPASSION?

TUESDAY, FEBRUARY 11, 2014

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON IMMIGRATION AND BORDER SECURITY
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10:08 a.m., in room
2141, Rayburn House Office Building, the Honorable Trey Gowdy
(Chairman of the Subcommittee) presiding.

Present: Representatives Gowdy, Goodlatte, Poe, Smith of Texas,
King, Jordan, Labrador, Holding, Lofgren, Conyers, Jackson Lee,
and Garcia.

Also present: Representative Chaffetz.

Staff present: (Majority) George Fishman, Chief Counsel; Dimple
Shah, Counsel; Andrea Loving, Counsel; Graham Owens, Clerk;
and (Minority) David Shahoulian, Minority Counsel

Mr. Gowpy. Welcome. This is a hearing on asylum fraud. The
Subcommittee on Immigration and Border Security will come to
order.

[Disturbance in hearing room.]

Mr. Gowpy. Will the Capitol Police please remove the protestors?

The Subcommittee on Immigration and Border Security will
come to order.

Without objection, the Chair is authorized to declare recesses of
the Committee at any time.

We welcome our witnesses today.

Perhaps I am a little late in saying this, but I will say it none-
theless. We are delighted to have everyone here. If you disrupt the
hearing, you will be removed. This is your one and only warning.
Other Committee Chairmen may give you more than one warning.
This is the one that I am going to give you. So if you want to par-
ticipate, we are delighted to have you. If you want to protest, you
can leave now or the police will escort you.

With that, I welcome all of our witnesses.

And I will recognize myself now for an opening statement and
then the Ranking Member and then the Committee Chairman.

If you want an American version of running of the bulls, stand
at the bottom of the steps after votes on a fly-out day. We are all
in a hurry to get home, and I am probably the worst culprit of all.
A few weeks ago, a young boy and his sister were at the bottom

o))



2

of the steps waiting on me. Mr. Gowdy, Mr. Gowdy, do you have
a minute? The young boy was 10 and his precious little sister was
either 3 or 4. The first time I asked her, she held up three fingers
and then she held up four. So we kind of agreed on 3 and a half.

I picked the little girl up and asked her brother what I could do
to help him. I did not know if he wanted to talk about education.
I did not know if he wanted to talk about medical research or im-
migration. What he said was he wanted was to pray for me and
that was all he wanted. He wanted to say a prayer. So I held his
sister and he said the most beautiful prayer at the foot of our Cap-
itol.

I think about that little boy and his sister from time to time, and
I thought about them specifically over the weekend when my
friend, the Ranking Member, sent me an article on people who
were being persecuted in one country. And then a few hours later,
I saw another article on a man in Central Africa whose throat was
cut simply because he was a Christian.

So we have the contrast between the greatness of this country
where even a young boy and his sister can petition their Govern-
ment at the foot of the Capitol, literally waiting on their Represent-
ative to practice the freedom of expression, the freedom of assem-
bly, and the freedom of religious expression by openly praying in
the shadow of the Capitol. And you contrast that with the reality
that in other countries, you face persecution for your beliefs. You
may be put to death for the possession of a book that we swear all
of our witnesses in on in court. You may be denied access to edu-
cation because of gender. You may be persecuted or killed if your
religious beliefs do not match the religious beliefs of the majority.
You will be victimized and the criminal justice system will be
closed to you because you do not believe the right things or look
the right way.

Our fellow citizens recognize the gift we were given by being
born in a land that values and practices religious freedom, and be-
cause we realize how fortunate we are, compared to the plights of
others, there is a tremendous generosity of spirit we feel toward
those who were born into, or live in oppression, discrimination, per-
secution, and retaliation.

Americans are generous in spirit and that generosity is evi-
denced by our willingness to help, but Americans expect that gen-
erosity will be respected and not abused. We expect those that seek
to come here are honest and fair in their petitions. We know that
there are survivors of inconceivable and heinous atrocities. We are
outraged. We are sympathetic. And more than just sympathy, we
are willing to open our country to provide those in need with a ref-
uge, with a sanctuary with safety and dignity. And about all we
ask in return is that the system not be abused and that that gen-
erosity of spirit not be taken advantage of.

So today we will examine how we can protect the integrity of our
asylum program while ensuring we will not extend this special ben-
efit to those who seek to take advantage or, worse yet, exploit
American generosity to do us harm.

With that, I would recognize the gentlelady from California, the
Ranking Member.
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Ms. LOFGREN. Thank you, Mr. Chairman. And I appreciate your
comments recognizing the importance of the asylum system.

America really stands as a beacon of hope and freedom around
the world, and part of being that beacon of hope and freedom is our
refugee program and our asylum program. Really, if you think back
to the origins of the current asylum program, it was really put into
shape after World War II when, much to our continuing shame, the
United States turned away Jewish refugees who were fleeing Hitler
who were then returned to Germany and who died in concentration
camps. That was a wake-up call to the world and to the United
States, and we put in place our asylum system.

Recently there has been discussion of broad immigration reform,
and I was encouraged that there might be some opportunity to
move forward on a bipartisan basis. I still have that hope. But
there has been concern expressed not only about immigration re-
form and the President, which I think is quite misplaced since the
President has removed 2 million people in his first 5 years in office,
more than President Bush removed in his 8 years in office, and
there is vigorous enforcement of the immigration laws.

But I also think that there is concern—and I have discussed this
with the Chairman and I think I understand the origin—with the
title of this hearing and the allegations not by the Chairman but
by some that this is a system racked with fraud.

Recently The Washington Times did a report citing an internal
assessment of the asylum system, prepared by USCIS, but the re-
port was from 2009. And they said that the audit finds the asylum
system ripe with fraud. That is actually a gross mischar-
acterization of the USCIS assessment. And the odd thing is that
the 2009 report was actually an assessment of what was going on
in the year 2005, a number of years before President Obama actu-
ally was elected President. So I think it is important that we deal
with the facts.

And certainly the asylum system is not perfect. No system that
we as people can design—we always want to improve our situation,
but we need to recognize also that the system in place in 2005 is
not the same as today. We need to get the facts out and recognize
that the has done a great deal since 2005 to combat fraud, includ-
ing placing fraud detection officers at all asylum offices, placing
fraud detection officers overseas to aid in overseas document
verification, hiring document examiners and increasing the capac-
ity to do forensic testing of documents, providing its officers access
to numerous additional databases to assist in fraud detection, and
entering into additional information sharing agreements with for-
eign governments to combat fraud.

I am happy to support smart changes that further assist USCIS
to eliminate fraud and advance its mission to assess asylum claims
in a fair and timely manner. These changes, I think, could include
hiring additional asylum and fraud detection officers to reduce
backlogs, balance workloads, and expand the infrastructure for in-
vestigating potential fraud in asylum applications; dedicating addi-
tional personnel and resources to overseas document verification so
that all investigative requests are completed in a timely manner;
taking steps to ensure that ICE actually investigates referrals from
USCIS fraud detection officers concerning asylum fraud; ensuring



4

that ICE and DOJ dedicate appropriate resources to fully prosecute
persons and groups that defraud the immigration system; and fi-
nally, assisting USCIS to expand training with respect to detecting
and investigating fraud in asylum and other immigration applica-
tions.

But we should make these changes not with our hair on fire be-
cause, as we address abuse, we must also address the many ways
that the current system fails to protect legitimate and vulnerable
refugees. We must ensure, for example, that our immigration
courts are properly staffed and resourced. As funding for enforce-
ment skyrocketed in recent years, funding for the courts lagged be-
hind, leading to massive backlogs. These delays both increased the
potential for fraud and prevent timely protection for legitimate ref-
ugees. Adequate resources are essential for maintaining the integ-
rity and effectiveness of the system.

I also think we should reconsider the 1-year filing deadline which
is barring bona fide refugees from receiving asylum while under-
mining the efficiency of the asylum system. The deadline does not
bar cases because they are fraudulent, it bars them based on the
date they are filed, regardless of the applicant’s claim. And we cer-
tainly know of cases, a Christian woman who was tortured and
abused whose valid claim was denied because of this arbitrary
standard. We need to take a look at that.

Our country can strengthen the integrity of the immigration sys-
tem and also provide asylum to refugees in a timely, fair, and effi-
cient manner. This fair and balanced approach is consistent with
the country’s values and commitments, and I believe it is some-
thing that all of us on this Committee can embrace. Certainly none
of us want to have a fraudulent situation, but we do want to main-
tain1 dour Nation’s status as a beacon of light and freedom in the
world.

And with that, Mr. Chairman, I yield back.

Mr. Gowpy. I thank the gentlelady.

The Chair will now recognize the Chairman of the full Com-
mittee, the gentleman from Virginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing. Thank you for the prompt action to get the assist-
ance of the Capitol Police to remove the protestors. That was an
unfortunate, but very necessary step to take.

And you know, when you see the passion of people like that
about this issue, one would only hope that they would actually
come to a hearing like this and stay and listen to the array of dif-
ferent points of view that they will hear from our panelists and
from the Members of the Committee and the questions from the
Members of the Committee that reflect upon the seriousness and
complexity of these issues that need to be addressed. I know that
every hearing that I attend I learn more about how to solve the
problems that we have with our American immigration policy.

So thank you for allowing us to proceed in this manner.

The United States of America is extremely hospitable to immi-
grants, asylees, refugees, and those needing temporary protected
status. Our Nation’s record of generosity and compassion to people
in need of protection from war, anarchy, natural disaster, and per-
secution is exemplary and easily the best in the world.
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We have maintained a robust refugee resettlement system, tak-
ing in more United Nations designated refugees than all other
countries in the world combined. We grant asylum to tens of thou-
sands of asylum seekers each year. We expect to continue this
track record in protecting those who arrive here in order to escape
persecution.

Unfortunately, however, because of our well justified reputation
for compassion, many people are attempting to file fraudulent
claims just so they can get a free pass into the United States.

The system becomes subject to abuse and fraud when the gen-
erous policies we have established are used for ideological goals by
the Administration. It also becomes subject to abuse when people
seek to take advantage of our generosity and game the system by
identifying and exploiting loopholes.

The House Judiciary Committee recently obtained an internal
document demonstrating that U.S. Citizenship and Immigration
Services’ National Security and Records Verification Directorate’s
Fraud Detection and National Security Division completed a report
in 2009 on asylum fraud in cases considered by asylum officers.
They studied a sample of asylum applications that were affirma-
tively filed between May and October 2005. Pursuant to the report,
a case was classified as fraudulent if reliable evidence pertaining
to the applicant’s asylum eligibility proved a material misrepresen-
tation and the evidence was more than just contradictory testimony
given by the applicant. If the indicators of fraud existed and per-
tained to the applicant’s asylum eligibility, but fraud could not be
confirmed by evidence external to the applicant’s testimony, the
case was classified as exhibiting “indicators of possible fraud.” A
total of 12 percent of cases, 29 out of 239, were found to have prov-
en fraud and an additional 58 percent, 138 cases, had indicators of
fposs(iible fraud, for a total 70 percent rate of proven or possible
raud.

The Obama administration refused to make these findings public
and has, to my knowledge, done nothing to address the concerns
raised by the report. Instead, they felt their time was better spent
contesting the report’s methodology and hiring private contractors
to rebut the findings of fraud. We have asked USCIS for any re-
ports ever generated by the private contractors, but no such report
has been provided to date.

The only check suggested in the 2009 FDNS report that is man-
datory, and has been since 2006, is the US-VISIT check. All other
checks in the report are currently discretionary. The report also
states: “As a result of information gleaned from this study, FDNS
plans to issue internal agency recommendations to improve USCIS
processes and fraud detection.” According to DHS, recommenda-
tions were made since 2009 but as of yesterday they have not told
us either what those recommendations were or whether they had
ever been implemented. Finally, USCIS made clear that under this
Admi(rilistration, no other fraud reporting analysis has been gen-
erated.

To make matters worse, under Obama’s tenure, approval rates
by asylum officers have increased from 28 percent in 2007 to 46
percent in 2013. If an asylum officer does not approve the applica-
tion, it is referred to an immigration judge. Approval rates by im-
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migration judges of affirmative applications have increased from 51
percent in 2007 to 72 percent in 2012. Combining these two bites
at the apple, the vast majority of aliens who affirmatively seek asy-
lum are now successful in their claims. This does not even take
into account the appellate process.

Additionally, when DHS grants an asylum application, the alien
becomes immediately eligible for major Federal benefits programs
that are not even available to most legal permanent residents, or
not available to them for years. These programs can provide many
thousands of dollars a year in benefits to each eligible individual.

In 2012, 29,484 aliens were granted asylum. I am sending a let-
ter to the Government Accountability Office to determine what the
cost of these benefits are to the American taxpayer. If 70 percent
of these grants were made based on fraudulent applications, Amer-
ican taxpayers are being defrauded out of hundreds of millions, if
not billions, of dollars each year.

I am certainly not calling for reduced asylum protections. On the
contrary, asylum should remain an important protection extended
to aliens fleeing persecution. We merely seek to improve the integ-
rity of the existing asylum program by reducing the opportunities
for fraud and abuse while ensuring adherence to our Nation’s im-
migration laws.

An overwhelming amount of fraud exists in the process and little
is done to address it. Individuals are showing up in droves at the
border to make out asylum claims. Adjudicators have the general
mindset that they must get to “yes” in order to have successful ca-
reers. It is apparent that the rule of law is being ignored and there
is an endemic problem within the system that the Administration
is ignoring. Failing to address these problems undermines the good
will and trust necessary to develop a common sense, step-by-step
approach to improving our immigration laws. I look forward to ad-
dressing this disturbing problem today.

Thank you, Mr. Chairman.

Mr. GowDY. I thank the gentleman from Virginia.

The Chair will now recognize the gentleman from Michigan, the
Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Gowdy.

Less than 2 weeks ago, I was optimistic that we had turned a
corner in the immigration debate when the Republican leadership
released its new set of immigration principles. And although the
principles were vague and subject to a wide range of interpreta-
tions, they nevertheless signaled real promise. A promise that my
colleagues finally recognized the damage that our broken immigra-
tion system causes every day to families and businesses throughout
the country. And a promise that this House would finally move for-
ward on reforming the system for the good of us all.

But just 1 week later, all that promise is all but gone. Why the
sudden turnaround? Apparently it is all President Obama’s fault.
Despite record deportations and the lowest level of border crossings
in the last 40 years, my Republican colleagues say, in effect, they
do not trust the President to enforce our immigration laws.

Now, let me take this moment to assure them that the President
is enforcing our immigration laws vigorously, a lot more than some
of us would like. My district office, like many other district offices
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in the House, can attest to this. Our case workers spend days deal-
ing with heart-wrenching deportations and family separation. Nev-
ertheless, this record level of enforcement does not seem to be
enough.

And so this weekend, the Senator from New York, Mr. Schumer,
offered a different approach. Pass immigration legislation now but
have it take effect in 2017 when a new President is sitting in the
Oval Office. Many Republicans rejected this proposal as soon as
they heard it. Even though the offer would take Obama out of the
equation, they did not like it. Why? Those who gave a reason said
it was because they still do not trust Obama.

Now, this blame game and disregard for the facts is now being
reflected in today’s hearing, unfortunately. Last week, The Wash-
ington Times published an article about fraud in the asylum sys-
tem citing a 2009 report from the United States Citizenship and
Immigration Services. That report concerned asylum claims from
2005, 3 years before President Obama took office. Nevertheless, our
majority seems to be blaming Obama for that too, and they refuse
to recognize that the system in place today, while not perfect, is a
vastly improved one from the system in place in 2005. The 2009
fraud report itself details several ways in which the system has
been improved since 2005. But I guess it is just easier to blame
President Obama.

The issue we will address today is important. We know the num-
ber of people seeking asylum at our borders and in the interior of
our country has increased over the last 2 years, and in some places
at the border, the increase has been quite dramatic. It is important
that we figure out why this is happening because only after that,
can we figure out how to deal with it in a responsible way. But that
is not all we have to do. Fixing our broken immigration system still
lies ahead for the Congress, and I stand ready to do the work that
needs to be done.

So let us begin the second session by bringing up the bipartisan
immigration bill that has already passed the Senate. If not, let us
instead consider some of the Republican bills that I understand
may be in the works. Let us just do something because doing noth-
ing is no more an option for us than it is for the families that are
being torn apart each and every day.

I thank the Chairman and yield back.

Mr. GowDY. I thank the gentleman from Michigan.

Before we recognize our witnesses, I would ask unanimous con-
sent to add to the record, number one, a report by USCIS entitled
“I-589 Asylum Benefit Fraud and Compliance Report,” and number
two, a DHS report entitled “Detained Asylum Seekers Fiscal Year
2012 Report to Congress.”*

I will now recognize the gentlelady from California who I think
also has——

Ms. LOFGREN. Thank you, Mr. Chairman. I would like to ask
unanimous consent to place into the record statements from the
Evangelical Coalition, (the National Association of Evangelicals,
the Ethics and Religious Liberty Commission of the Southern Bap-
tist Convention, the National Hispanic Christian Leadership Con-

*See Appendix for this submission.
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ference, Liberty Council, World Relief); the U.S. Conference of
Catholic Bishops; the Lutheran Immigration and Refugee Service;
Church World Service; Hebrew Immigrant Aid Society; the United
Nations High Commissioner for Refugees; the Center for Victims of
Torture; Torture Abolition and Survivors Support Coalition; the
National Immigrant Justice Center; the National Immigration
Forum; Immigration Equality; and the American Immigration Law-
yers Association, in opposition to changes that would hinder protec-
tion of refugees and asylees.

I would also ask unanimous consent to place into the record a
report from the Congressional Research Service outlining trends in
asylum claims, pointing out that we are actually much lower in
terms of asylum than in past years; and a letter from the Honor-
able Carlos Gutierrez, Governor Tom Ridge, Senator Mel Martinez,
Governor Sam Brownback, Governor Jeb Bush, Grover Norquist,
and others in support of refugees; as well as a letter from a broad
coalition, including the Jubilee Campaign, National Association of
Evangelicals, Southern Baptists, and others in support of changes
to assist in refugee/asylee adjudication.**

Mr. Gowpy. Without objection.

We are delighted to have our panel today. I will begin by asking
you to please all rise so I can administer an oath to you.

[Witnesses sworn.]

Mr. GowDY. May the record reflect all the witnesses answered in
the affirmative.

I am going to introduce you en banc, and then—you can sit
down. I am going to introduce you en banc, and then I am going
to recognize you individually for your opening statement. The lights
in front of you mean what they traditionally mean in life: yellow
means speed up and red means stop.

So, first, Mr. Louis Crocetti. Recently retired, Mr. Crocetti served
the public for 37 years, 36 of which were dedicated to admin-
istering and enforcing U.S. immigration law. Mr. Crocetti started
his immigration career as an immigration officer and progressed
through the ranks to hold career Senior Executive Service level po-
sitions in both the Department of Justice and Department of
Homeland Security.

Shortly after retirement, Mr. Crocetti established a small busi-
ness consultancy to help agencies and companies improve their ef-
fectiveness, efficiency, and integrity of current immigration-based
policies, processes, programs, and operations.

Mr. Crocetti holds degrees in criminal justice and jurisprudence
from the University of Baltimore.

Mr. Jan Ting. If I mispronounce somebody’s name—and I am
sure I will—I apologize in advance. Mr. Ting currently serves as
Professor of Law at the Temple University Beasley School of Law
where he teaches immigration law, among other courses. In 1990,
he was appointed by President George H.W. Bush as Assistant
Commissioner for the Immigration and Naturalization Service of
the U.S. Department of Justice. He served in this capacity until
1993 when he returned to the faculty at Temple.

*#*See Appendix for these submissions.
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He received an undergraduate degree from Oberlin College, an
M.A. from the University of Hawaii, and a J.D. from Harvard
School of Law.

Mr. Hipolito Acosta served as the District Director of the U.S.
Citizenship and Immigration Services in Houston under the De-
partment of Homeland Security in January 2004. He also assumed
the leadership of legacy INS Houston District in August 2002 and
served in that capacity until the creation of the Department of
Homeland Security. Mr. Acosta began his career as an agent with
the U.S. Border Patrol where he received the Newton-Azrak
Award, the highest recognition given by the U.S. Border Patrol for
courage and heroism displayed in the line of duty.

Following his retirement, Mr. Acosta co-founded and is the man-
aging partner of B&G Global Associates, an investigative training
and security company.

Mr. Acosta graduated from Chicago State University and Sul
Ross State University.

And finally, Ms. Eleanor Acer currently serves as Director of
Human Rights First Refugee Protection Program where she over-
sees Human Rights First’s pro bono representation program and
advocacy on issues relating to refugee protection, asylum, and mi-
grants rights. Under her leadership, Human Rights First partners
with volunteer attorneys in the United States to obtain asylum for
more than 90 percent of its refugee clients.

Before working for Human Rights First, Ms. Acer was an asso-
ciate handling Federal litigation at Kirkpatrick and Lockhart.

She received her J.D. from Fordham University School of Law
and her B.A. in history from Brown.

With that, welcome to each of you. Mr. Crocetti, we will start
with you and recognize you for your opening statement.

TESTIMONY OF LOUIS D. CROCETTI, JR., PRINCIPAL,
IMMIGRATION INTEGRITY GROUP, LLC

Mr. CROCETTI. Thank you, Chairman and Committee Members,
and thank you for the invitation to offer my very first testimony
as a private citizen. I think this will be much more enjoyable.

Upon the abolishment of legacy INS and the creation of DHS, I
was recruited by senior leaders in the new USCIS to determine the
most effective way to detect and combat fraud in our new and ex-
tremely vulnerable post-9/11 world. In standing up FDNS, the
Fraud Detection and National Security, we were in urgent need of
data that could focus on the most vulnerable areas. At this point,
both the GAO and the 9/11 Commission had issued reports con-
cluding that our legal immigration system was being used to fur-
ther criminal activities, the most significant of which is known ter-
rorists who entered and embedded themselves in the United States
between the 1990’s and 2004.

In the absence of data from legacy INS, we developed two tools
or programs that would help us collect and analyze data so that we
could determine the types and volumes and indicators of fraud that
existed and focus our efforts accordingly, as well as develop the
systems, analytics-based systems, to make an effort to identify the
fraud indicators at the time filing on the front end, which would
have been unprecedented.
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Today I will talk about the benefit fraud assessments because it
relates directly to the benefit fraud assessment we are talking
about. The other tool, however, I would like you to research is the
Administrative Site Visit and Verification Program, which conducts
post-approved compliance reviews to determine fraud rates and
percentages, an essential tool that needs to continue to be done.

Between 2005 and 2008, FDNS completed eight benefit fraud as-
sessments, but due to internal differences of opinion about method-
ology and other issues, we were only able to finalize four. The asy-
lum-based BFA is one of the reports that did not get finalized. In
that the draft report does not contain one of the classification levels
in Executive Order 13526, entitled “Classified National Security In-
formation,” i.e., top secret, secret, or confidential, I am willing to
discuss it here in the interest of national security and enhancing
the integrity of our legal immigration system.

One thing that is important to understand is the evidentiary
standard for asylum, a very low burden. The applicant is more like-
ly than not to be persecuted. If what he or she is saying is true
and there is no negative or derogatory information to challenge the
claim, asylum is likely to be granted. There are no mandatory doc-
umentary requirements. The possession of fraudulent identity or
other documents or certain misrepresentations such as those to get
visas and travel documents do not automatically disqualify an ap-
plicant.

The decision is discretionary and based almost entirely on credi-
bility. An applicant must, however, establish eligibility and present
a persuasive claim.

The methodology and case review process that we engaged con-
sisted of taking a random sampling of 8,555 cases between May 1
and October 31st, 2005. And, yes, Congresswoman, that is very old,
old data, which is one of the things we must question. Why do we
have to use old data? These cases were either approved or they are
still pending as of January 1, 2006.

In the methodology review process, there were two stages, levels
of review. The first stage was FDNS field officers in the field would
pull the cases in their jurisdictions and undertake a review. The
second stage involved forwarding their findings to headquarters for
a senior review team to look at the—holistically as a team to look
at the findings and see if there were any necessary changes.

In the stage one process, individual FDNS officers reviewed all
the available documents, files, and oftentimes more than one file
and other records. They also conducted a battery of government
and open-source systems checks. If no inconsistencies or negative/
derogatory information existed, they classified the case as “no fraud
indicators” and forwarded it on to headquarters for the second level
review.

If inconsistencies existed or derog or any negative information,
they felt an overseas verification of facts or information would be
helpful, they requested overseas investigation.

If an overseas investigation was not likely to be of value to help
in the verification of information or events, they categorized the
case as containing “indicators of possible fraud” and then for-
warded it to headquarters for second-level review.
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If evidence of proven fraud, they simply categorized the case as
“proven fraud” and sent that into headquarters.

The actual study population consisted of 239. And working with
our Department of—DHS Office of Statistics using and the prin-
ciples of accounting at a confidence level of 95 percent and a mar-
gin of error rate of plus or minus 5 percent. There was a finding
of fraud in 29 of those cases, so that is 12 percent.

I think one of the most important, however, percentages to re-
member is the number of cases that did not contain fraud, only 72
of the 239 cases. Thirty percent of those cases all those FDNS offi-
cers and the senior review team categorized as “no fraud.”

One hundred thirty-eight of the 239, or 58 percent, contained
possible fraud indicators. When including 27 of the uncompleted
overseas verification requests, that increased to 69 percent of pos-
sible indicators of fraud.

There were only 59 of the 239 cases to overseas for information
verification. Twenty-six of those 59, or 44 percent, were completed.
We were unable to complete 17 of those cases because of competing
priorities within the State Department and the unavailability of
CIS in most of those locations.

Initially all 59 overseas verification request cases were deter-
mined to contain no fraud indicators, but in the second-level re-
view, the headquarters team did recategorize six, which is a very
insignificant number of recategorization, reflecting the FDNS offi-
cers did a very good job in their review.

One hundred five of the 138 cases, 76 percent, were found to
have indicators of fraud and were placed in removal proceedings.
We do not have data on what happened to those cases, but that is
another issue with regard to the breakdown of data collection and
reports between DOJ and DHS, specifically EOIR and CIS.

Thank you.

[The prepared statement of Mr. Crocetti follows:]



12

Testimony Before the
House Judiciary Committee
Subcommittee on Immigration and Border Security
For Hearing Entitled:

Asylum Fraud: Abusing America’s Compassion?

Testimony of
Louis D. Crocetti, Jr.

Principal — Immigration Integrity Group, LLC
Former Associate Director,
Fraud Detection and National Security (FDNS),
U.S. Citizenship and linmigration Services (USCIS)

February 11, 2014
10:00 AM
2141 Rayburn House Office Building

www.immigrationintegritygroup.com Page 1



13

Mr. Chairman and Committee Members, it is an honor for me to be here today to
contribute to efforts aimed at enhancing the integrity of this country’s asylum program. Prior to
proceeding with my testimony on asylum fraud, please allow me to provide you with some
background information about myself.

I retired from public service in September 2011, after more than 35 years administering and
enforcing immigration laws for both the Department of Justice (DOJ) and Department of
Homeland Security (DHS). At the time of retirement, I was serving as the Associate Director of
U.S. Citizenship and Immigration Services’ (USCIS) Fraud Detection and National Security
Directorate (FDNS), for which T was also the architect. Shortly after retirement, and given my
ongoing passion to enhance the integrity of this country’s legal immigration system, 1 created a
small business consultancy named the fmmigration Integrity Group to support government and
business efforts aimed at improving the effectiveness and efficiency of current immigration
programs and operations, and achieving comprehensive immigration reform.

When the legacy INS was abolished in 2003, 1 was the Director of the Baltimore Office,
responsible for administering and enforcing immigration laws throughout the State of Maryland.
As such, I managed the immigration benefits (services), air and seaport inspections, investigations,
detention, and deportation programs (enforcement). Prior to that position, I served as legacy INS’s
Associate Commissioner of Examinations, which was rather somewhat analogous to USCIS, as 1
was the career senior executive responsible for immigration services-based policy and programs,
and also had oversight authority of the Administrative Appeals Office.

Upon the abolishment of legacy NS and the birth of DHS, T was recruited by senior leaders
in USCIS primarily because of my experience managing both immigration services and
enforcement programs. 1 was specifically asked to research the impact of separating immigration
enforcement and services, and placing the respective missions in three different agencies within
DHS. The focus was on positioning USCIS to effectively detect and combat immigration benefit
fraud in a post 9/11 environment.

In doing my research, I came across GAO-02-266 (January 2002), entitled IMMIGRATION
BENEFIT FRAUD: Focused Approach Is Needed to Address Problems. Here, the Government
Accountability Office reported that this Country’s legal immigration system was being used to
further illegal activities such as human and narcotics trafficking, and activities that threaten
national security and public safety. Tt also pointed out that legacy TNS did not have an anti-benefit
fraud strategy, did not make combatting fraud a priority, and did not possess a mechanism in which
to collect and report data aimed at identifying the volume and type of benefit fraud that existed.
The recommendations in this report became the blueprint of USCIS’s anti-fraud program. The key
actions undertaken by USCIS were:

1. Developed a joint anti-fraud strategy and operation with Immigration and Customs
Enforcement (1CE).

2. Developed the Fraud Detection and National Security Data System (FDNS-DS) to collect
case and operational data.

3. Developed a background check program, inclusive of policies, procedures, and increasing
electronic capabilities to screen all applicants, petitioners, and beneficiaries seeking
immigration benefits.

4. Made anti-fraud and the screening of all persons secking benefits an agency priority.

www.immigrationintegritygroup.com Page 2
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Another report that proved helpful in standing-up FDNS was the 9/11 Commission Report
issued in July 2004, which cited asylum and other immigration benefit fraud as opportunities for
terrorists to enter and embed themselves in the U.S. The following year (2005), a former 9/11
Commission counsel released a study reflecting that of the 94 foreign-born terrorist known to
operate in the U.S. between the early 1990s and 2004, 59 (nearly two-thlrds) committed
immigration fraud, and they did so multiple times (79 instances).!

Faced with the Congressional reporting requirement and no legacy INS data, FDNS
developed a Benefit Fraud Assessment (BFA) Program” as a mechanism in which to collect and
analyze data that would enable us to determine the types, volumes, and indicators of fraud by form
type. In the absence of real data, we used a combination of anecdotal information and experience
to identify the forms we felt posed the greatest risk. 1 realize this wasn’t a very scientific approach,
but it was the best we could do with what we had, and it served our internal purpose.

Between 2005 and 2008, FDNS completed field fraud assessments on eight form types®, but
due to increasing internal differences of opinion and concerns about methodology, we were only
able to finalize four. The asylum-based BFA, which 1 will address shortly, is one of the reports that
did not get finalized. Before discussing that draft report, it’s important to understand that the BFA
Program was initially designed to be an internal tool not used for public dissemination. They were
conducted to focus on the major areas of abuse and vulnerability, and assist in the preparation of
field guidance and the development of business rules that would guide the development of
analytics-based (automated) search engines.

As word of the reports became public knowledge, particularly the high fraud rates, the
demand for the reports grew, especially from certain members of congress and the media. Because
of such demand, the agency decided to start preparing the BFCAs for public knowledge, beginning
with the H1-B BFCA. As a result, the reports became more politicized, content and language
changed, as did the ability to get corporate concurrence. USCIS policy required formal review and
concurrence from Directorates, the Office of Policy and Strategy, and the Office of Chief Counsel
before a report could be finalized and released. However, in order for there to be accountability
and transparency, the accurate data and content must be provided to Congress and the public.

With regard to concerns about methodology, I do believe the draft BFAs could and should
have been corporately approved and finalized, if for no other purpose than to be used to focus
internal anti-fraud efforts. Tt must also be pointed out that FDNS did not proceed in a vacuum. We
consulted and engaged the DHS Office of Statistics (OS) in the development of the random
sampling methodology, which I understand consisted of a Rate of Occurrence not more than 20%,
a Confidence Level of 95%, and a reliability factor of plus or minus 5%. FDNS also consulted OS
during the BFA process, which included seeking review and feedback on individual findings and
recommendations, and the language used to convey such. Even the GAO evaluated the

! See testimony of Janice Kephard!, former counsel, National Commission on Tervorist Attacks Upon the U.S., before the
Subcommittee on Immigration, Border Security, and Citizenship and the Subcommittee on Terrovism, Technology, and 1lomeland
Security, Senate Judiciary Committee, March 14 2003.

? This program was later renamed the Benefit Iraud and Compliance Assessment Program to better distinguish fraud from non-

compliance.
3

Those assessments were of religious worker petitions, apphcanom to replace lovr or stolen permanent resident cards, various

nonimmigrant and immigrant employment-based petitions, marviage-based petitions, Temini relative-based petitions, and asylum
requests.

www.immigrationintegritygroup.com Page 3
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methodology and determined it provided a reasonable basis for projecting the frequency with
which fraud was committed within the time period for which the samples were drawn. They also
reported to have assessed the data derived from the USCIS Performance Analysis System (PAS)
and determined that these data were sufficiently reliable for the purpose of the review. [See GAO-
06-259* (March 2006), entitled IMMIGRATION BENEFITS: Additional Controls and a Sanctions
Strategy Could Enhance DHS'’s Ability to Control Benefit Fraud.]

In the interest of advancing the BFCA Program and recognizing that FDNS does not
possess expertise in social science or advanced research and analysis (as they are
immigration officers), 1 relinquished the lead of the BFCA program to USCLS’ Office of Policy
and Strategy (OPS) in January 2010. 1 also authorized the transfer of EDNS resources to OP&S to
hire the appropriate experts as well as obtain contract support. I understand that the USCIS OP&S
recently published a solicitation for contract services that provide for the collection and analysis of
data using a variety of methods, and the development of research and evaluation reports, papers,
and services to be determined and has proposed to similar studies in the past. However, to date 1
am unaware of any immigration benefit fraud assessments, risk assessments, studies, or any other
fraud-based research and analysis being performed since the last BFCA was conducted in 2008.
Nevertheless, I remain hopeful that similar assessments will be conducted in the future — either by
the DHS’s own impetus or at the will of Congress.

Critical to the integrity of any benefit or entitlement program is the ability to detect,
confront, deter, and prevent fraud. To do this effectively, we must be both proactive and reactive;
proactive in the sense of performing fraud and risk assessments, compliance and quality assurance
reviews, and other studies and analyses, and reactive as in conducting investigations of individually
suspected fraud cases. One of the reasons our legal immigration system is so abused is because
DOJ and now DHS have chosen to be reactive, and even then, without the resources and other tools
to be effective. Historically, immigration services components tend to be more focused and
proactive on increasing production and reducing processing times, than enhancing quality and
integrity. As found by both GAO and the 9/11 Commission, this is extremely dangerous in today’s
post 9/11 world.

USCIS must have this information to prepare guidance and train personnel, and develop the
business rules needed to guide the development of analytics-based technology (fraud engines), so
that fraud indicators and other risks can be identified electronically at the time of filing. It needs the
right combination of experts to develop the methodologies, collect and analyze the data, and
prepare the reports and analyses needed to render objective findings and recommendations. It needs
less internal and external interference, and more objective and assertive support from senior
leadership within DHS and Congress. Given the history of partisan politics and its influence on
incumbent Administrations, I implore Congress to legislate the oversight and internal controls
needed to instill integrity in our legal immigration system.

With regard to the draft asylum BFCA, in that it is not designated under any of the three
classification levels identified in Executive Order 13526, entitled “Classified National Security
Information” (i.e., top secret, secret, confidential), T am willing to discuss it in the interest of
national security and enhancing the integrity of this country’s legal immigration system.

4o . . L . . .
This review was conducted Upon the request of the Subcommitiee on Immigration, Border Security, and Claims Committee on the
Judiciary to determine what actions had been taken since the 2002 to address immigration benefit fraud.

www.immigrationintegritygroup.com Page 4
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OVERVIEW OF ASYLUM BFCA

General Eligibility for Asylum
e Physically present in the U.S,,
e Applies for asylum within one year of arrival, and
e Seeks protection on the basis of having been persecuted or having a well-founded fear of
persecution upon return to his/her country on account of race, religion, nationality,
membership in a particular social group, or political opinion.

Standard of Proof
e Low burden and standard of proof
o More likely than not to be persecuted.
o Ifwhat he/she is saying is true, and no evidence exists to the contrary...
e Decision is discretionary, but applicant must establish eligibility and present a persuasive
claim.
No actual documentary requirements.
Mere possession of fraudulent identity and other documents, or misrepresentations made in
obtaining a passport or visa to travel to the U.S. doesn’t automatically render an applicant
ineligible as refugees fleeing persecution tend to do what they can to escape the
persecution.

Objective of BECA
e To determine the scope and types of fraud, and the application and utility of existing fraud
detection methods.
e INTERNALLY: To identify weaknesses and vulnerabilities, and propose/undertake
corrective action.

Study Population

e Random sampling of pending and completed (approved/referred) cases with USCIS
between May 1 and October 31, 2005; that population being 8,555 applications.

e Known as “affirmative filings” in that they filed with USCIS and are not in removal
proceedings (“defensive filings”) before an immigration judge (EOIR).

e  Worked with DHS/OS and utilized General Principals of Accounting in determining
sampling size, which was 239 cases.
Applicants represented more than 50 countries.
Highest representation was from China, Haiti, Colombia, and Mexico.

Case Review Process / Methodology
e Stage One:

o FDNS Immigration Officers (I0s) reviewed applicants USCIS file(s), i.e.
application, supporting documents, and other available documents and records.

o FDNS IO conducted a battery of government and open source (commercial/public)
systems checks (Databases utilized should include CLS, SC-CLAIMS/CLAIMS 3,
RAPS, FDNS-DS, IBIS/TECS, SEVIS, ADIS, USVISIT/IDENT, DOS-CCD,
LexisNexis, Accurint, Choicepoint, and Canadian Immigration Systems.)

o If no derogatory/negative information was disclosed, case was categorized as “No
Fraud Indicators™ and forwarded to Headquarters (HQ) for review (Stage Two).

www.immigrationintegritygroup.com Page 5
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o Ifinconsistencies, derogatory, or negative information (fraund indicators) were
disclosed and the 10 believed said suspicion could be confirmed overseas, he/she
would prepare an Overseas Verification Requests (OVR).

o If the FDNS IO concluded sufficient evidence existed to categorize the case as
“Proven Fraud” without an OVR, he/she would do so and then forward the case to
HQ for review (Stage Two).

o If'the FDNS IO concluded that an OVR wasn’t likely to be of value and/or it didn’t
meet the OVR criteria, notwithstanding the presence of derogatory information,
he/she would categorize the case as containing “/ndicators of Possible I'raud”, and
then forward it to HQ for review (Stage Two).

* Stage Two consisted of a team of more senior immigration officers, attorneys, and

managers reviewing the cases and findings of the FDNS 10s.

Key Findings

. o o o

Of the 239 randomly selected cases, 29 (12%) were determined to be fraudulent.

o 12 (41%) of the 29 fraud cases (5% of the study population) were granted prior to

the BECA.

72 (30%) cases did not contain any fraud indicators.
138 (58%) of the 239 exhibited possible indicators of fraud
165 (69%), when including 27 uncompleted OVRs.
59 (25%) of the 239 cases containing fraud indicators were sent overseas for
event/information verification by either USCIS or DOS personnel.
26 (44%) of 59 OVRs were completed; 17 (65%) resulted in a finding of fraud.
Initially all 59 OVR cases were determined to contain fraud indicators, but in second
review phase, HQ re-categorized ¢ as “no fraud found”.
105 (76%) of the 138 fraud cases were placed in removal proceedings where the claim was
to be reviewed by an immigration judge. [Do not have results of other agency/department
(EOIR) data.]

Influencing Factors

Unlike other immigration benefit seeking applications (form types); there are no
petitioners or beneficiaries to question, nor job offers, academic degrees, or experience to
verify.
Claims are sensitive and confidential, so the types of inquiries and verifications that could
be made were very limited.
Not easy to discern legitimate claims from illegitimate, absent conflicting and otherwise
derogatory information that destroys or weakens the applicant’s credibility.
Scarcity of resources
o Insufficient personnel overseas to verify documents, events, and other information.
[Couldn’t even perform 27 overseas verifications.]
o OVRs very time-consuming and capabilities vary from country to country.
o Due to competing priorities and limited resources, DOS wasn’t as helpful as we had
hoped.

www.immigrationintegritygroup.com Page 6
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Criteria/Factors Used to Determine Credibility
e Identity established? Documented? Questionable?
Claim consistent with country conditions?
Evidence present to support claim?
Events and/or other information verifiable?
Past residences and travels an issue?
Applicant or systems checks disclose any fraud or criminal activity?
Any inconsistencies, questionable, or negative information?

What can be done to more effectively combat and deter fraud?

1) Technology
o Engage analytics-based technology that electronically, upon filing, identifies known
and suspected fraud indicators, including boilerplate language, conflicting records,
and other questionable associations. Include EOIR cases.

2) Screening / Systems Checks
o Expand asylum applicant screening to include all of the checks done for BFCA.

3)  Overseas Verifications
o Enhance capability of USCIS to verity information overseas within 30 days; NTE
one week for credible fear determinations.

4) Interpreters
o  Contract and manage interpreters.
o Require background checks and perform periodic financial, travel, and other checks.

5) Country Conditions
o Create an Intelligence Program responsible for preparing ongoing asylum and
refugee-based intelligence reports and analyses focused on recent world events,
travel, and other patterns.
o Prioritize focus on top five countries for which their nationals are seeking asylum.

6) Internal Controls
o Legislate specific internal controls such as compliance reviews, fraud assessments,
and other studies and analyses.
o Require annual reports to Congress.

7) Information Sharing and Collaboration
o Enhance interagency (EOIR/ICE/USCIS) information sharing and anti-fraud efforts.
o Develop an FDNS Program in EOIR.
o Have EOIR FDNS officers partner with ICE, USCTS, and CBP anti-fraud and
intelligence programs.
o Require annual reports from DOJ (EOIR) and DHS. (CBP/ICE/USCIS).

www.immigrationintegritygroup.com Page 7
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8) Re-engineer Removal Proceedings

o The current administrative removal system is not structurcd or cquipped to deal cffectively
with the number of individuals unlawfully present in the U.S. Adding more judges and
courtroorns is not going to fix the problem, nor is the ever-increasing exercise of
prosecutorial discretion. We need to totally revamp the system to more effectively remove
thosc who posc a threat to national sccurity and public safcty, deter persons from willfully
violating immigration laws, and cnsurc thosc catitled to some form of relief reccive the
consideration they deserve. We accomplish very little with the current system.

o Recommend expanding the use of expeditious removal authority by allowing the
establishment of alienage and unlawful presence to be sufficient grounds to remove
unauthorized foreign nationals who do not possess a fear of persecution or torture upon
return and who lack any other form of statutory relicf.

9) Deterrence / Prevention / Sanctions
o Require all foreign nationals desiring to work in this country, whether temporarily
or permanently, to have their biometrics collected, background checks conducted,
and upon being determined to be eligible, issued a secure identity and employment
authorization card. Require the possession of this card to work in this country
without exception. Eliminate the magnet that encourages unauthorized persons to
enter and/or remain in this country in violation of immigration laws.
o Administrative Sanctions
= Tssue monetary fines.
= Prohibit those proven to have committed or supported the commitment of
immigration fraud from applying for and receiving immigration benefits for a
specified period of time.
* Require payment of fine and demonstration of rehabilitation prior to lifting bar.
= Don’t just penalize the applicant or beneficiary, but also the petitioner, and if
represented, lawyers and other representatives proven to have engaged in fraud.
o Increase requirements and controls on those authorized to provide legal and other
services, including preparers and interpreters. Establish a formal application and
registration process; require minimum educational and training requirements,
including continuing legal education.

10) Enhance National Security Checks

o Define and standardize national security check, so that when it’s done, it’s the
same quality check (databases, etc.), regardless of the agency requesting it.

o To overcome barriers associated with the sharing of information with non-law
enforcement agencies, legislate the recognition of USCIS’ FDNS Directorate as a
law enforcement agency for the purpose of combatting immigration fraud and
screening persons seeking immigration benefits to ensure they do not pose a threat
to national security and/or public safety.

o Require recurrent checks of the Terrorist Screening Data Base (TSDB) on all
persons granted immigration benefits, both temporary and permanent, up to the fifth
year anniversary of naturalization.

www.immigrationintegritygroup.com Page 8
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Mr. GowDY. Thank you, Mr. Crocetti.
Mr. Ting?

TESTIMONY OF JAN C. TING, PROFESSOR OF LAW,
TEMPLE UNIVERSITY BEASLEY SCHOOL OF LAW

Mr. TING. Thank you, Mr. Chairman and Members of the Com-
mittee.

In May 2011, the world’s attention was focused on the story of
Nafissatou Diallo, a hotel housekeeper in New York, who claimed
she was raped by Dominique Strauss-Kahn, then the head of the
International Monetary Fund and thought to be a likely future
President of France.

How did Ms. Diallo, who was born in west Africa, come to be
working in New York? She subsequently admitted that while in the
U.S. illegally, she concocted a totally false story about being raped
in her home country of Guinea in order to obtain legal asylum sta-
tus in the United States. That admission is why the prosecution of
Mr. Strauss-Kahn could not proceed. Ms. Diallo’s lawyer opposed
dropping the prosecution, arguing that lying in order to get asylum
was really not such a big deal, that it was commonly done, and it
was the understanding of many people that that is how you get
asylum in the United States.

She was not the only successful asylum claimant whose lies are
subsequently exposed. Back in 1999, another immigrant, coinciden-
tally also named Diallo, died in New York City as a result of police
gunfire and was discovered to have made numerous false claims to
gain asylum in the United States. Amadou Diallo had claimed to
be an orphan whose parents were murdered, though his parents
showed up at his funeral. And he claimed to be from Mauritania
although he was actually from Mali.

While many are believed to obtain legal asylum status by lying,
most go on eventually to become U.S. citizens and the lies they tell
to get status are never uncovered.

The August 1st, 2011 issue of The New Yorker contains an arti-
cle beginning on page 32 called “The Asylum Seeker” by Suketu
Mehta, which tells in detail how illegal immigrants educate them-
selves on how to construct stories which make them sound like vic-
tims of persecution. The article features an asylum claimant who
was making a completely bogus claim of having been raped. To
strengthen her case, she attends group therapy sessions for rape
victims at a public hospital and receives taxpayer-funded medica-
tions for her supposed depression, which she throws away.

Such exposures of asylum claims are difficult to uncover, and the
difficulties are compounded when the number of asylum applica-
tions is increasing. The total number of affirmative asylum applica-
tions has more than doubled in the last 5 years, exceeding 80,000
in fiscal year 2013. Over the same 5 years, so-called credible fear
asylum applications made at the border have increased sevenfold
from less than 5,000 to more than 36,000 in fiscal year 2013. I
have seen statistics from USCIS showing an approval rate of 92
percent for credible fear claims in 2013.

What should be done? I have four suggestions.

First and most importantly, all proposed grants of asylum should
be routed through the U.S. State Department for comment and an
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opportunity to object, as was done when I served at the Immigra-
tion and Naturalization Service. I believe many of the career civil
servants now working at CIS would support this proposal. Get the
State Department involved. I think we can only improve asylum
adjudication by restoring a role for the diplomats we trust to rep-
resent us in foreign countries who have firsthand experience in
those countries and who are required to study their languages and
cultures. They can call upon specialized resources in every country
to evaluate questionable asylum claims.

Second, I think Congress may want to reconsider the role of
“credible fear” in the expedited removal provision of the immigra-
tion statute. The statute already provides that “in the case of an
alien who is an applicant for admission, if the examining officer de-
termines that an alien seeking admission is not clearly and beyond
a doubt entitled to be admitted, the alien shall be detained for a
removal proceeding under section 240.” That is the standard that
should be applied to all arriving aliens.

Third, just as the credible fear standard may originally have had
some utility but has lost value as alien smugglers game the system
and spread the stories that work in demonstrating credible fear, so
the asylum statute itself, section 208, while a useful addition to our
immigration law when added in 1980, may have lost some value as
the stories have been spread that work in convincing an adjudi-
cator to grant asylum.

I would like to see Congress consider enhancing section 241(b)(3),
withholding of removal, by adding to that some of the benefits of
asylum like adjustment of status to a permanent resident, and fol-
lowing to join for spouses and minor children under certain condi-
tions, with a goal of replacing the asylum statute with a single en-
hanced withholding of removal statute for the protection of refu-
gees. That statute has and will have a higher burden of proof than
the asylum statute and should therefore be less susceptible to
fraud.

Fourth and finally, one last suggestion. Affirmative applicants ef-
fectively get two bites at the apple on asylum. As has been ex-
plained, if they are denied by the asylum officer, they get a shot
at the immigration judge. And I think there is no reason to allow
those two bites of the apple. Congress should consider making the
asylum officer rejection determinative before the immigration judge
and let the immigration judge rule on other possibilities for relief,
including withholding of removal.

That concludes my testimony, and I again thank the Committee
for the opportunity to testify.

[The prepared statement of Mr. Ting follows:]

Prepared Statement of Jan C. Ting, Professor of Law,
Temple University Beasley School of Law

Thank you, Mr. Chairman and members of the committee, for the invitation to
testify on the subject of asylum fraud as an abuse of U.S. immigration law.

In May, 2011, the world’s attention was focused on the story of Nafissatou Diallo,
a hotel housekeeper in New York, who claimed she was raped by Dominique
Strauss-Kahn, then the head of the International Monetary Fund and thought to
be a likely future president of France. How did Ms. Diallo, who was born in West
Africa, come to be working in New York? She admitted that while in the U.S. ille-
gally, she concocted a totally false story about being raped in her home country of
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Guinea, in order to obtain legal asylum status in the U.S.! Prosecutors concluded
that prosecution of Mr. Strauss-Kahn could not proceed in light of that admission.

While the U.S. has numerical limits on the numbers of legal immigrants it admits
every year, it has no numerical limit on the number of refugees it accepts every year
on the basis of their claim for asylum because they face persecution in their home
country on account of race, religion, nationality, social group, or political opinion.
Illegal immigrants, once they enter the U.S. either illegally or by overstaying a tem-
porary visa, have a strong incentive to lie in making an asylum claim in order to
obtain permanent legal status to work legally and qualify for becoming a U.S. cit-
izen.

Asylum claims are currently ruled upon either by officers of the Department of
Homeland Security or by immigration judges of the Department of Justice in the
course of deportation proceedings. If the story is found to be credible and convincing,
and to meet the legal standard of a well-founded fear of persecution on account of
race, religion, nationality, social group, or political opinion, and if the story-teller
has not been convicted of a crime, the request for legal permanent residence in the
U.S. on grounds of asylum is usually granted.

Outside groups monitor the adjudicators to identify and apply political pressure
on any whose asylum approval rate is lower than the average, or who approve some
nationalities less than others, even though each case is supposed to be decided on
its own set of facts.

Ms. Diallo is not the only successful asylum claimant whose lies are subsequently
exposed. Back in 1999 another immigrant, also named Diallo, died in New York City
as the result of police gunfire, and was discovered to have made numerous false
claims to gain asylum in the U.S. Amadou Diallo had claimed to be an orphan
whose parents were murdered, though his parents showed up at his funeral, and
he claimed to be Mauritanian, though he was actually from Mali.2

While many are believed to obtain legal asylum status by lying, most go on to
eve(riltually become U.S. citizens, and the lies they tell to get status are never uncov-
ered.

The August 1, 2011, issue of the New Yorker contains an article, beginning on
page 32, called “The Asylum Seeker” by Suketu Mehta, which tells in detail how
illegal immigrants educate themselves on how to construct stories which make them
sound like victims of persecution.? The article features an asylum claimant from Af-
rica who is making a completely bogus claim of having been raped. To strengthen
her case, she attends group therapy sessions for rape victims at a public hospital
and receives taxpayer-funded medications for her supposed depression, which she
throws away.

Other stories of brazen lies told by illegal immigrants in pursuit of asylum include
the case of Adelaide Abankwah, championed by feminist and human rights figures.
The U.S. Court of Appeals for the Second Circuit granted asylum to Abankwah in
1999 over the objections of the Immigration and Naturalization Service, which later
proved fraud in her application including a stolen name and false passport. She was
tried and convicted of perjury and passport fraud.*

See also the case of the Nigerian imposter calling himself Edwin Mutaru Bulus
whose bogus asylum claim was exposed only after a sympathetic story was pub-
lished in the New York Times.> Xian Hua Chen, an illegal immigrant from China
was convicted of perjury on his asylum application.®

Such convictions and exposures of false asylum claims are difficult and expensive
to attain. And the difficulties are compounded when the number of asylum applica-
tions is increasing.” The total number of affirmative asylum applications has more
than doubled in the last five years, exceeding 80,000 in FY2013. Over the same five

Lhttp://www.dailymail.co.uk/news/article-2018772/Nafissatou-Diallo-Dominique-Strauss-Kahn-
lawyers-accuse-maid-using-media-campaign.html

2http:/www.nytimes.com/1999/03/17/nyregion/his-lawyer-says-diallo-lied-on-request-for-polit-
ical-asylum.html

3http:/www.newyorker.com/reporting/2011/08/01/110801fa_fact mehta

4Mary Beth Sheridan, “Ghanian Woman Convicted of Fabricating Tale”, Washington Post,
Jan. 17, 2003, page Al, http //www.highbeam.com/doc/1P2-246521.html

5 http://www.nytimes.com/ 1997/05/24/nyregion/doubts-cast-on-identity-of-nigerian-who-says-he-
s-a-political-refugee.html

G}P.S. v. Chen, 324 F.3d 1103 (9th C., 2003), http://openjurist.org/324/f3d/1103/united-states-
v-chen

7For a recent story of how aliens are smuggled into the U.S. to make asylum clanns and the
pressures on immigration judges who reject those claims, see Frances Robles, “Tamils’ Smug-
gling Journey to U.S. Leads to Longer Ordeal: 3 Years of Detention”, New York Times, Feb.
2, 2014, http://www.nytimes.com/2014/02/03/us/tamils—smuggling—journey—to—us—leads—to—longer—
ordeal-3-years-of-detention.html
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years, so-called “credible fear” asylum applications made at the border have in-
creased sevenfold from less than 5,000 to more than 36,000 in FY2013.8 I have seen
statistics from USCIS Asylum Division showing an approval rate of 92% for credible
fear claims in FY 2013.9

The concept of “credible fear” was instituted by the former Immigration and Natu-
ralization Service as an informal screening device for the large numbers of Haitian
people interdicted via boats on the high seas headed for the United States after the
Haitian coup of 1991. The idea was that people interdicted via boats who could not
articulate a credible fear that could qualify them for asylum would be repatriated
to Haiti without further deliberation.

At that time it was unclear whether the U.S. had any legal obligation to boat peo-
ple interdicted on the high seas under the Convention and Protocol Relating to the
Status of Refugees or under U.S. law. It was hoped that the credible fear determina-
tion would satisfy any basic requirement for an individual hearing that might subse-
quently be required by U.S. courts.

Overwhelmed by increasing numbers of interdicted boat people, President George
H.W. Bush in 1992 issued an executive order authorizing the direct return to Haiti
of its nationals interdicted on the high seas, without any screening at all.10

That policy was harshly criticized by candidate Bill Clinton during the 1992 presi-
dential campaign. Those of us who worked to implement President Bush’s policies
were gratified when the incoming Clinton administration announced on the eve of
inauguration day, that despite earlier criticism, it would continue the Bush adminis-
tration policy of repatriation to Haiti without any screening interview. The Clinton
administration ended up defending that policy against its critics in federal court,
and won a significant victory when the U.S. Supreme Court sustained the policy by
an 8 to 1 vote and held that neither the Convention and Protocol on Refugees nor
asylum and withholding provisions of U.S. immigration law apply to U.S. repatri-
ations from the high seas.1!

My point is that the credible fear test was developed on the fly as a temporary
screening device to facilitate repatriations from the interdictions of large numbers
of people on the high seas headed for the U.S. without authorization. It is at best
an unintended consequence for the credible fear test to be used to facilitate the
entry into the United States of undocumented immigrants who present themselves
at the border without having to prove their eligibility for asylum.

Two final points: The increasing numbers of asylum applicants is a not just a
problem for the U.S. Anyone looking at recent developments in Western Europe,
Australia, Canada, even Israel, can see that for many reasons including the world-
wide recession, continuing turmoil and conflict, and rising expectations, the number
of asylum seekers who need to be processed has risen and will continue to increase
throughout the world. Policy planning should reflect this reality.

And it bears repeating that the international and U.S. legal standard for who is
a refugee and therefore eligible for asylum in the U.S., at the discretion of the U.S.
government, is more restrictive than the broader, more colloquially used concept of
refugee. Those fleeing poverty, joblessness, and economic stagnation in their home
countries do not qualify under the legal standard for refugees. Those seeking better
education, health care, and opportunities for their children do not qualify as refu-
gees. Those fleeing high rates of crime and generalized violence in their home coun-
tries do not qualify as refugees. Those fleeing natural disasters, however acute, do
not qualify as refugees.

What should be done?

First, all proposed grants of asylum should be routed through the U.S. Depart-
ment of State for comment and an opportunity to object.

There’s no simple solution to the false asylum claims, but I think the Department
of State foreign service officers as a group are better able to determine actual condi-
tions in various foreign countries, and therefore more likely to detect false stories
and recognize the truth, than asylum officers or immigration judges based exclu-
sively in the U.S.

The role of the Department of State in the adjudication of asylum claims was re-
duced and then eliminated because during the Reagan administration, that depart-
ment was thought to favor asylum claims from countries whose governments the ad-

8Cindy Chang and Kate Linthicum, “U.S. seeing a surge in Central American asylum seek-
ers”, Los Angeles Times, Dec. 15, 2013, http:/articles.latimes.com/2013/dec/15/1ocal/la-me-ff-asy-
lum-20131215

9Data Provided by U.S. Citizenship and Immigration Services (USCIS) to House Judiciary
Committee on December 9, 2013

10 Executive Order 12807, 57 Fed.Reg. 23133 (1992).

11 Sale v. Haitian Centers Council, Inc., 509 U.S. 155 (1993).
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ministration opposed, like Nicaragua, and to reject asylum claims from countries
whose governments the administration supported, like El Salvador and Guatemala.

But the reality is there are always going to be some political pressures on these
decisions, and there are strong political pressures today on the adjudicators at the
Departments of Homeland Security and Justice. Political pressures on asylum adju-
dications can be mitigated by involvement of the State Department. Adjudicators
with high rejection rates can defend themselves by presenting State Department
comments.

I think we can only improve asylum adjudication by restoring a role for the dip-
lomats we trust to represent us in foreign countries, who have first-hand experience
in those countries, and who are required to study their languages and cultures.
They can call upon specialized resources in every country to evaluate questionable
asylum claims.

Second, Congress might want to reconsider the role of “credible fear” in the expe-
dited removal provision of the immigration statute.!2 The statute already provides
that “in the case of an alien who is an applicant for admission, if the examining
officer determines that an alien seeking admission is not clearly and beyond a doubt
entitled to be admitted, the alien shall be detained for a (removal) proceeding under
section 240.”13 That is the standard that should be applied to all arriving aliens.

Finally, just as the credible fear standard may originally have had some utility,
but has lost value as alien smugglers game the system and spread the stories that
“work” in demonstrating credible fear, so the asylum statute itself, INA Section 208,
while a useful addition to our immigration law when added in 1980, may have lost
some value as the stories have been spread that “work” in convincing an adjudicator
to grant asylum.

How did the U.S. meet its obligations under the Convention and Protocol on the
Status of Refugees before 1980? The answer is through withholding of deportation,
now withholding of removal, Section 241(b)(3) of the Immigration and Nationality
Act, 8 U.S.C. Section 1231(b)(3). That statute prevents the removal of an alien to
any country if, “the alien’s life or freedom would be threatened in that country be-
cause of the alien’s race, religion, nationality, membership in a particular social
group, or political opinion.”

I would like to see Congress consider enhancing Section 241(b)(3) by adding to it
some of the benefits of asylum, like adjustment of status to legal permanent resi-
dent, and following to join of spouses and minor children, under certain specified
conditions, with the goal of replacing the asylum statute with a single enhanced
withholding of removal statute for the protection of refugees. That statute has and
will have a higher burden of proof than the asylum statute 14, and should therefore
be less susceptible to fraud.

That concludes my testimony, and I again thank the committee for the oppor-
tunity to testify.

Mr. Gowpy. Thank you, Mr. Ting.
Mr. Acosta?

TESTIMONY OF HIPOLITO M. ACOSTA, FORMER DISTRICT DI-
RECTOR, U.S. CITIZENSHIP & IMMIGRATION SERVICES
(HOUSTON) AND U.S. IMMIGRATION & NATURALIZATION
SERVICE (MEXICO CITY)

Mr. AcosTA. Thank you, Mr. Chairman and Members of the
Committee, and thank you for allowing me to testify on the subject
of asylum fraud before you today.

Several months ago, I spoke to a national of a Central American
country in his early 30’s who had been deported 3 years earlier
after having resided in the United States for over 8 years. During
the period he was here, he established a very successful business
enterprise and immediately, upon arriving in his country, returned

12INA Section 235(b)(1), 8 U.S.C. Section 1225(b)(1).
13INA Section 235(b)(2)(A), 8 U.S.C. Section 1225(b)(2)(A).
14See I.N.S. v. Cardoza-Fonseca, 480 U.S. 421 (1987).
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to the U.S. via Mexico using the services of a human smuggler to
get back to his business.

Sometime after his illegal reentry, he sought the services of an
immigration attorney to explore avenues to legalize his status. For
a substantial fee, one of the options presented and recommended
to him by the attorney was to file a credible fear claim. This legal
advice was given despite the fact that he was already ineligible to
file but the legal representative intended to use our own deporta-
tion record to show that he had been outside the country and would
falsify the date of return. Even more egregious was the rec-
ommendation that cigarette burn marks could be placed on his
body as evidence of torture in his country when he had been forced
to return.

Fortunately, in this instance, the alien did not pursue the advice
given. Instead, he sought other legal counsel and reported the inci-
dent to appropriate authorities.

While it is unknown what the outcome of the fraudulent claim
finally would have been, this alien had an incentive to submit a
fraudulent asylum claim to obtain legal status in the United
States, especially when encouraged by immigration services pro-
viders who they consider experts and rely upon their advice for
legal representation.

With USCIS statistics indicating that 92 percent of the credible
fear claims were approved during fiscal year 2013, the odds were
;:‘ertzilinly in his favor of receiving a favorable ruling despite the
raud.

Ports of entry and some Border Patrol offices have reported
surges of individuals presenting credible fear claims, including
large numbers of Mexican citizens fleeing violence or threats from
vicious narcotics trafficking cartels operating throughout that coun-
try. The violence occurring in Mexico and in some Central Amer-
ican countries is indisputable. The violence associated with the
criminal organizations is real but under our legal standards does
not qualify individuals for asylum. Yet, we have seen a staggering
more than 500 percent increase during the 5-year period of claims
along our southern border.

Our immigration history has shown that Mexican citizens and
Central American aliens have long sought to enter our country in
search of a better way of life and opportunities. This has included
those who have entered our country illegally or individuals who
overstayed their visas. With our enhanced border security and bet-
ter technology, illegal entry along our southern border has become
much more difficult, and the cost to pay smugglers has in some
cases reached up to $5,000 to be smuggled to interior cities of the
United States. Given the possibility of being released into our com-
munities until our recent lenient detention policy, filing a claim has
been a much more attractive option than entering the United
States illegally.

Recent trends in the filing of asylum applications to abuse immi-
gration laws have occurred in the past, and I believe it useful to
learn from the previous abuse and mistakes over the years. One of
the largest surges along our southern border occurred in the late
1990’s when a catch and release policy for Central Americans who
claimed they were fleeing violence and persecution in their native
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countries was instituted. A memorandum detailing intelligence we
had received indicating that smuggling organizations were plan-
ning to flood the border was not heeded. Within 2 weeks of my
memorandum, hundreds of aliens were entering the border city of
Brownsville, Texas, a large number of which would simply be guid-
ed across the river and turn themselves in at the U.S. Border Pa-
trol office in that city. With an order to show cause and a hearing
date not determined, they simply continued their journey to their
final destination, in many cases to rejoin relatives already in the
country. When hearings were finally scheduled, the notices were in
many cases returned as undeliverable or, if received, they simply
failed to show up.

Ironically, 4 years after I retired and more than 21 years after
this surge, I was asked to provide testimony in a deportation hear-
ing of one of those individuals we had arrested and released in
1988.

Smuggling organizations, whether from Latin American coun-
tries or elsewhere, are quick to adjust to perceive weaknesses in
our enforcement actions. When I was serving as the District Direc-
tor of our office at the U.S. embassy in Mexico City, a smuggling
organization with ties in the United States established a pipeline
using the airport in Mexico City as a transit point for Iraqi nation-
als destined for the United States. Successful in getting small num-
bers to the border city of Tijuana and ultimately into the U.S.
where they were able to file for asylum, it was not long before the
numbers swelled to over 200, all who claimed they were fleeing
their country because of religious persecution.

It is important to note that some of those in this group had al-
ready been residing in different European countries but desired to
rejoin relatives already in the United States.

Ultimately, all those that were smuggled through Mexico City
were allowed to enter the United States. That I am aware, no fol-
low-up was ever conducted to determine what measures were taken
to identify all of those in that particular group.

Working with our counterparts in Mexico City resulted in the ar-
rest of one of the participants at the Mexico City airport, and to
my knowledge, this activity ceased.

How can we address this fraud? Through my long career, I can
state that I personally participated in the processing and I can also
attest to how serious and dedicated our adjudicating officers are in
trying to protect the national security of our country and our com-
munities. And at the same time, they must be fair in adjudicating
an application for benefit, many times with very limited informa-
tion. I applaud them for those efforts and strongly believe we
should provide them with all the available tools necessary that
have been identified through a system in this important function
for our country.

Thank you, Mr. Chairman, for allowing me this opportunity to
before you today.

[The prepared statement of Mr. Acosta follows:]
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Prepared Statement of Hipolito M. Acosta, former District Director, U.S.
Citizenship & Immigration Services (Houston) and U.S. Immigration &
Naturalization Service (Mexico City)

Mr. Chairman and members of the Subcommittee, my name is Hipolito M. Acosta.
In March 2005, I retired as the District Director of the U.S. Citizenship & Immigra-
tion Services (USCIS) Office in Houston, Texas after serving in various positions
throughout the United States and two foreign countries during more than twenty-
nine years of service. Prior to reporting to my last assignment, I served as the Dis-
trict Director of the U.S. Immigration & Naturalization Service office at the U.S.
Embassy in Mexico City, a jurisdiction that covered Latin America and the Carib-
bean, including an INS office operating at the U.S. Interest Section in Havana,
Cuba. Thank you for this opportunity to testify on our nation’s asylum program.

Our nation has been a generous one in receiving immigrants from throughout the
world who have sought protection from well-founded fears of persecution because of
race, religion, nationality, membership in a particular social group or political opin-
ion. In my long career in this field, I had the privilege of working on refugee and
asylum matters as a front line officer as well as senior manager under the U.S. Im-
migration and Naturalization Service (INS). I bring to this hearing the unique per-
spective of having processed and adjudicated applications filed by Cubans during
the Mariel Boatlift in 1980; Vietnamese applicants in Vietnam and the Philippines;
served as the INS Officer in Charge of our processing team on the U.S. Naval Ship
Comfort during the Haitian exodus in 1994 and finally, processed applicants at the
INS office in Havana, Cuba in 1995. I will add that in addition to personally con-
ducting credible fear interviews, as a senior officer of the agency I was tasked with
reviewing all denial recommendations of other processing officers and signing off on
the denials, a responsibility I took seriously as I knew very well the consequences
applicants might face if we denied claims in error. I share with you my experience
in the asylum field for a number of reasons, the most important being that lessons
learned throughout those years are still valuable today as we see yet another surge
in asylum applications, especially along our Southwest border.

CHALLENGES AND FRAUD IN ASYLUM PROCESSING

Adjudicating officers are tasked with an awesome responsibility that will have a
lasting impact on the lives of those seeking asylum in our country. More impor-
tantly, they must take into account the security implications for our nation and
communities when making those determinations. Oftentimes, those decisions are
made with testimonial presentations and limited documentary evidence to assist
them. Even when fraudulent documents are presented, that it itself is not sufficient
to deny a credible fear claim.

There are many pros and cons to consider and discuss when addressing our asy-
lum process and with limited time, I believe it important to address an area that
poses not only a challenge when making these determinations but more importantly
a factor that has often led to abuse of our generous policy—a lenient detention pol-
icy. In sum, my experience in this field and our history will show that a policy that
includes the possibility of being paroled upon making a credible fear claim at our
ports of entry or being granted relief while already inside the country is a huge
magnet for aliens who would normally not qualify for other immigration benefits.
This also provides a golden opportunity for individuals or organizations who want
to profit from this activity, whether human smuggling or in assisting applicants
with false claims. Please allow me to share with you my personal experiences that
I believe will substantiate that position. This is a recent example of one such case.

A Honduran national was arrested and deported from the United States after re-
siding in the country illegally for eight years. During that period, he established an
extremely successful business enterprise and immediately upon arriving in his coun-
try, returned to the United States via Mexico using the services of a human smug-
gler to continue business operations. Two or three years after his illegal reentry, he
sought the services of an immigration attorney to explore avenues available to legal-
ize his status. For a huge fee and after having paid a large retainer, one of the op-
tions presented and recommended to him by the attorney was to file a credible fear
claim. This despite the fact he had already been in country for more than one year.
Since there was an actual deportation on file, the attorney offered that this record
would be used to substantiate that he had departed the country and his illegal re-
entry date would be based on what period they wanted to submit. Even more egre-
gious was the recommendation by the attorney that cigarette burn marks would be
placed upon him to be used as evidence of torture when he had been returned to
Honduras and would likely be subjected to more torture because of his social class.
Fortunately and despite the hefty retainer paid, he decided he wanted no part of
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this scheme, sought legal counsel elsewhere and reported the incident to authorities.
While this is not the typical fraudulent type of claim, there are undoubtedly many
more that would try to game the system.

Ports of entry along are Southern border and U.S. Border Patrol offices have re-
ported large surges of individuals presenting credible fear claims, including large
numbers by Mexican citizens fleeing violence or threats from vicious narcotics and
criminal cartels operating throughout Mexico. It is undisputable that violence, extor-
tion, kidnappings and other criminal activity has reached alarming levels in some
Latin American countries but especially much more so in Mexico, where the great
majority of organized criminal activity is controlled by the different Cartel groups.
The criminal activity of the cartels is not limited to the aforementioned crimes, as
smuggled aliens report that organizations involved in human smuggling are con-
trolled by the cartels, oftentimes in collusion with law enforcement authorities.

With our enhanced border security and the cartel choke holds, the possibility of
being allowed into the United States by making a credible fear claim and subse-
quently being released is an attractive magnet for citizens of Mexico and other Cen-
tral American countries who would normally not qualify for non-immigrant visas.
Why take a chance with an illegal border crossing when this option is available?
This is also an attractive option for cartel members who fall out of favor within their
own ranks, lose ground in some of the turf battles or simply want to continue their
illicit activities in the United States but don’t want to take the risk of apprehension
by the U.S. Border Patrol while attempting illegal entry. The fact that many might
have never been in the U.S. and would therefore not show up on any database check
presents a huge problem for our officers when trying to make a determination on
their claims. Our country has already experienced what the outcome can be when
a lax detention policy is in place. These are important and expensive lessons that
must not be allowed to repeat. I can share this through my personal involvement
in one such surge in 1988.

SOUTH TEXAS—LATE EIGHTIES

Recent reports and statements have been made that aliens are arriving at “rates
never seen before” claiming a “credible fear” of persecution while seeking to avoid
being returned to their country of origin. These reports refer to the large surges of
foreign nationals, largely from Central America and Mexico, claiming asylum at
U.S. ports of entry and across our borders. These reports are not entirely correct
as we have had larger numbers surge our borders using this same scheme as oc-
curred in the later eighties. What’s important here is not the numbers of then and
now but the reason for these surges.

The answer is rather simple—the ability to make a claim, whether genuine or not,
that results in release and being able to continue travel into the United States to
rejoin family members and in most cases, never report for any immigration hearings
scheduled has been the magnet for those seeking entry into the United States.

In late 1988, the Harlingen, Texas District Office, facing budgetary restraints and
limited detention space, instituted a policy of releasing on recognizance aliens from
Central America who claimed they were fleeing violence and persecution in their
homeland. Served with an Order to Show Cause with a time and date of the hearing
to be set at a future date, the apprehended aliens were allowed into the community
with instructions that they could not leave the border area. Not only did they not
remain in the South Texas areas, the great, great majority of those released con-
tinue their northward treks with the assistance of smuggling organizations oper-
ating on both sides of the border.

As the Supervisory Special Agent in Charge of the U.S. Border Patrol Anti-Smug-
gling Unit in Brownsville, Texas I had received very reliable information through
our contacts in Mexico and Central America that human smuggling organizations
were recruiting heavily and planning to flood the border. Armed with this informa-
tion, I immediately expressed my concerns through a memorandum I submitted
through channels to our then Regional Commissioner, asking that the practice and
policy be rescinded. My request was not heeded or addressed. As records will indi-
cate, my concerns became a reality and South Texas was flooded with thousands
of Central American aliens, many of whom would simply walk across the river and
guided to the local U.S. Border Patrol office to turn themselves in for processing and
release. On numerous occasions, this number was over one thousand aliens encoun-
tered per day. References have been made that South Texas was flooded as a result
of the 1986 Immigration Reform and Control Act and the amnesty provisions but
that is far from true. What attracted these large numbers was the ability to evade
detention and slip into the shadows in interior cities of the United States with the
documents provided by our immigration authorities. Then and now, criminal organi-
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zations availed of our policy to profit. Could criminals have been included in those
surges and could that happen today? Our experiences have already shown that
smugglers, criminals and those that would harm our country would gladly avail of
whatever method or scheme they can use to enter the United States. The following
is an example of how this opportunity was used during the surges of 1988 and 1989.

Knowing they would not be detained, smuggling was brazenly and completely
done in the open. On one occasion, agents under my supervision and I witnessed
two busloads of Central American aliens being off-loaded on the Mexican side of the
river while being escorted by law enforcement officials. Ultimately, we detained ap-
proximately 110 aliens who had been transported through Mexico and directly to
the river by human smugglers. We filed charges on 10 human smugglers, the owner
of a local low-end hotel and seized a number of taxi-cabs being used by the smug-
gling operation.

Aliens and human smugglers from Latin American countries are not the only ones
attracted by our generous detention policies when pursuing credible fear claims. In
mid-2000, a small number of Iraqi nationals made their way through Mexico to the
border city of Tijuana using the services of a Detroit based smuggling organization.
Corrupt Mexican immigration officials at the airport in Mexico City facilitated their
entry into the country. Once on the border, the small number of arrivals commenced
making credible fear claims and soon word spread. Within a short period of time,
over two hundred had arrived in Mexico. When four smugglers in the group were
arrested by Mexican authorities, extensive media attention was given to the plight
of the Iraqi nationals who all claimed had fled their homeland seeking refuge from
persecution because of their Christian religion. Some of those encountered had actu-
ally been out of Iraq for several years. Also not known to the public was the fact
that Mexican immigration authorities had arrested a large number trying to transit
the Mexico City airport and had arrested at least one of their own immigration offi-
cers with information we had provided them. Our agency made a determination that
we would not oppose the Mexican government releasing the large number of Iraqis
they had held in custody with the understanding that those released would have
to depart Mexico within a ten day period. Those released did in fact leave Mexico
City—proceeding directly to Tijuana where they ultimately would apply for admis-
sion based on their claims of a well-founded fear of persecution.

Of particular note is the fact that many of these claimants had been in different
countries prior to using Mexico as a jumping point. I would not dispute the fear of
religious persecution by the Iraqi applicants but the risk to our country—this is pre-
9/11—was that in some cases there was no way to verify the true identities or back-
grounds of all those in this large group. Of equal importance is determining if any
type of follow-up was ever done on those that were allowed into the country and
granted status.

Reaching our borders or getting inside the country has generally proven to en-
hance the possibility of being allowed to remain when claiming credible fear, regard-
less of whether the persecution exists or not. Not being able to reach our shores
however, is a different story. An excellent example is that of the Haitian nationals
and Cubans.

Not unlike the Mexican situation of today, Haitians have long had issues with en-
suring protection of its citizens. The random acts of violence are well known as are
the disparity in social classes. In 1994, I served as the Officer-in-Charge of the INS
processing team onboard the U.S. Naval Ship Comfort. The vessel was used as a
processing facility for thousands of who had fled Haiti but were interdicted at sea
by the U.S. Coast Guard. The approval rate for those processed was in the low
twenty percent, yet no one could dispute the hardship and violence prevalent in
Haiti but our officers were required to adjudicate with the statue regulating well-
founded fears of persecution. Had the number of Haitians interdicted reached out
shores or borders, it is unlikely that we would have been able to process and return
them to the country as efficiently as we did. This factor coupled with the high denial
rate resulted in a complete slowdown of the mass exodus.

DETECTING FRAUD OR CRIMINAL BACKGROUNDS WHEN DOCUMENTS ARE NOT
AVAILABLE CUBAN MARIEL BOATLIFT PROGRAM

During the early part of 1980, close to 125,000 Cubans arrived on our shores in
what became known as the Cuban Mariel Boatlift. When interviewed at the various
processing sites established throughout the United States, all sought to establish
they were fleeing their homeland because of persecution or a well-founded fear of
persecution because of race, religion, nationality, membership in a particular social
group, or political opinion.
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Assigned to our U.S. Immigration and Naturalization processing team in Ft.
McCoy, Wisconsin, I had an opportunity to interview and process several hundred
applicants and their families. I have no doubt that many did indeed suffer persecu-
tion as a result of their opposition to an oppressive regime or other factors that
would qualify them as asylum applicants. It is also true however, that many simply
wanted to join relatives already in the United States and in fact, the Cuban govern-
ment used this opportunity to empty their prisons and place hardened criminals on
the vessels departing Cuba. Smugglers in South Florida seized on the open invita-
tion to enrich themselves by offering their services to relatives in the United Sates
willing to pay to have their relatives smuggled.

During interviews of applicants and their families, INS interviewing officers could
easily determine the applicants had been coached prior to their interview. Their sto-
ries were consistently the same and in fact, we determined that when applicants
were notified that they had been approved and sent to the waiting area, through
sign language known to many of those who had been imprisoned in Cuba, would
communicate what presentations or claims were being accepted to those still waiting
to be interviewed. Through sources we developed inside the housing area, a second
INS officer and I were able to learn the sign language used and would often surprise
applicants with what story they were going to present as they commenced their
credible fear claim interviews. Once confronted with this information, they readily
admitted to the coaching.

Of particular concern was the large number of applicants who had spent years
in Cuban prisons but not for political activity or oppression as many claimed. They
had been sent to prison for criminal activity that included theft, rape, robberies,
murder, etc. These applicants too were coached on how to claim asylum. Fortu-
nately, we developed sources who provided information on a great number of these
criminals and through interviews, were able to establish that they were a danger
to our communities were they to be released.

Laureano Buffuartue was one of these asylum applicants. Detained in Cuba at the
age of twelve for theft, he did not see freedom again until placed on one of the ves-
sels destined for the United States. With information provided by confidential
sources, I interviewed Mr. Buffuartue who readily admitted to killing three men
during his prison time. Had this information not been developed, there is likelihood
that through appropriate coaching, Mr. Buffuartue would have made a fraudulent
claim and if approved, would have ended in one of our communities. Like Mr.
Buffuartue, there were hundreds of other asylum seekers who were detained but
many more that number who ultimately were released.

The discovery of Mr. Buffuartue occurred in 1980 but I am sure this could happen
today with the influx of asylum seekers at our Ports of Entry or those detained
along our border who make a claim to credible fear. These could include criminals
for which no background check, including FBI checks or those done through other
data-bases would disclose their identity or true background. This type of information
would only be revealed through the interview conducted by an officer with the skills,
knowledge and time to pursue this matter or from information from foreign agen-
cies.

The persecution claims presented by the Cubans in Mt. McCoy, Wisconsin were
not limited to asylum applicants already in the United States. In 1996, I conducted
refugee interviews at the U.S. Interest Section in Havana, Cuba and found that
many of the same stories were presented to adjudicating officers. When additional
documents were requested, applicants had no problems in obtaining those docu-
ments through the Cuban authorities. It was also not uncommon to discover that
the documents obtained in many cases contained fraudulent information that would
benefit an applicant in pursuing his credible fear claim. During one interview with
a family unit that consisted of sixteen family members, I informed the principal ap-
plicant that he had not met the criteria to establish a well-founded fear of persecu-
tion based on his testimony and documentation. He and his immediate family how-
ever, qualified for parole into the United States based on an immigrant visa petition
filed by relatives in the country already. He and the family members refused the
offer of parole and chose to stay in Cuba because they would not qualify for benefits
granted to refugee entrants and would have to pay for their transportation. Had
they really feared persecution, there is no doubt they would have fled at this oppor-
tunity.

CONCLUSION AND RECOMMENDATIONS

The examples of fraudulent claims in the asylum process I mention in my presen-
tation are just a few of many that have occurred throughout the years. Studies con-
ducted have shown the vulnerabilities in the process and what is necessary in com-
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bating this fraud. I urge that some of the measures I mention here are continued
or expanded to assist USCIS in making the asylum determinations:

The close and continued cooperation between USCIS, ICE and DOJ is crucial in
pursuing prosecution of immigration service providers involved in massive fraud
and misrepresentation such as in the example earlier in this document of an attor-
ney suggesting that a client consider having burn marks placed on his body as evi-
dence of torture. Prosecution is crucial not only of the immigration service providers
but the applicants themselves who conspired and assisted with the Service providers
in submitting their fraudulent claims to obtain benefits. Action against the appli-
cants should include detention and deportation as a result of filing fraudulent appli-
cations.

Extensive data-base checks must continue and as in previous case studies indi-
cate, must be completed before a benefit is granted.

Overseas verification of documents is crucial when fraud indicators are present
and can best be addressed through a timely response from overseas offices. These
requests must be given high priority by the receiving office and if a response is not
received within a mandated time period, call-up measures must be implemented.

Finally, extensive studies should be conducted on a yearly basis to analyze and
identify fraud patterns and practices. This information is vital for adjudicators in
making their determinations and in identifying vulnerabilities in the program.

Mr. Gowpy. Thank you, Mr. Acosta.
Ms. Acer?

TESTIMONY OF ELEANOR ACER, DIRECTOR, REFUGEE
PROTECTION PROGRAM, HUMAN RIGHTS FIRST

Ms. ACER. Thank you very much. Chairman Gowdy, Ranking
Member Lofgren, and Members of the Subcommittee, it is an honor
to be here today to offer our views about U.S. asylum policy.

My name is Eleanor Acer and I direct the Refugee Protection
Program at Human Rights First. Human Rights First is an inde-
pendent advocacy organization that challenges America to live up
to its ideals and assert its leadership on human rights. In our
work, we develop partnerships with retired military leaders, former
law enforcement officials, faith leaders, tech companies, and others
to drive home the point that human rights are universal ideals and
American values. With offices in New York, Washington, D.C., and
soon in Houston, Texas, we oversee one of the largest pro bono ref-
ugee representation programs in the country, working in partner-
EQ,_hip with volunteer lawyers at some of the Nation’s leading law
irms.

Providing refuge for the persecuted is a core American value re-
flecting this country’s deep commitment to liberty and human dig-
nity, as well as its pledge under the post-World War II Refugee
Conventions Protocol.

At Human Rights First, we see every day the ways in which peo-
ple are protected through the U.S. asylum system. They are victims
of religious persecution, women targeted for honor killings, traf-
ficking, and horrific domestic violence, people targeted because of
their ethnicity or sexual identity, and human rights advocates who
stand up against oppression. You know these stories, Mr. Chair-
man, because as Americans we are defined by our global stance
against injustice and a fair system for equal opportunity.

A strong asylum and immigration system that adjudicates cases
in a fair and timely manner and includes effective tools for fighting
abuse is essential to the integrity of the U.S. asylum process and
to protect those fleeing persecution. When individuals or groups de-
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fraud the system, it hurts everyone, and steps should be taken to
counter those abuses and punish the perpetrators.

U.S. authorities have a range of tools to address these abuses.
Many of the existing tools are outlined in my written testimony, in-
cluding multiple identity and background checks, personnel in mul-
tiple agencies charged with detecting and investigating fraud, and
the ability to refer for prosecution those who perpetrate fraud. That
is particularly important because it sends a message that fraud
will not be tolerated.

But you asked today if these safeguards are in place, what else
can be done to strengthen the asylum system. And with the in-
crease in credible fear claims on the border, are there additional
steps that should be taken to safeguard the system? There are
ways to handle these challenges that will reflect American values
and strengthen the asylum system.

First, as I mentioned, the immigration agencies should utilize
and increase as necessary anti-fraud tools and prosecutions should
be continued and stepped up.

Another critical step also deserves attention. USCIS and EOIR
should be properly staffed and resourced to adjudicate cases in a
fair and timely manner and to eliminate backlogs that can be a
magnet for abuse. Delays both increase the vulnerability of our im-
migration system to abuse and prevent refugees from having their
cases adjudicated in a timely manner, often leaving refugee fami-
lies stranded in difficult and dangerous situations abroad.

Asylum office and immigration court staffing should be increased
to ensure timely and personal credible fear interviews, timely refer-
rals of affirmative asylum claims that are not granted in the immi-
gration courts, and the elimination of prolonged delays and sub-
stantial backlogs in the immigration courts.

As we seek to strengthen the system, we should also address the
many ways in which refugees often find themselves lingering for
months in jails and jail-like detention centers or denied or delayed
in receiving protection. Unjust and unnecessary barriers that deny
or delay protection to refugees, like the filing deadline bar to asy-
lums, should be eliminated.

In addition, the recommendations of the bipartisan U.S. Commis-
sion on International Religious Freedom relating to expedited re-
moval and detention should be implemented, including its rec-
ommendations on parole for eligible asylum seekers and the expan-
sion of legal orientation presentations.

Congress should support the increased use of alternatives to de-
tention as well, as detailed in my testimony.

While steps can and should be taken to strengthen the asylum
system, it is absolutely essential that any changes in the law be
very thoroughly thought out so that they do not further risk re-
turning refugees to persecution or further prolonging detention in
cases where it is unnecessary.

Thirty years ago, President Ronald Reagan signed into law the
Refugee Act of 1980, which passed Congress with bipartisan sup-
port enshrining into domestic law America’s historic commitment
to protect the persecuted. Yesterday, as was noted earlier, 10 lead-
ing Republicans issued a statement in support of this country’s
commitment to protect the persecuted, stating that, quote, our poli-
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cies toward refugees are at the heart of our American values. These
individuals included former Secretary of Commerce Carlos Gutier-
rez, Governor Tom Ridge, Senator Mel Martinez, Dr. Paula
Dobriansky, Governor Sam Brownback, Governor Jeb Bush, Grover
Norquist, Jim Ziglar, Alberto Mora, and Suhail A. Khan. Mr.
Chairman, we appreciate your entering that document into the
record today.

America should not abandoned its compassion but should stand
firm as a beacon of hope that will not turn its back on those seek-
ing protection from persecution.

Thank you very much for the opportunity to share these views
with you today.

[The prepared statement of Ms. Acer follows:]
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Chairman Gowdy, Ranking Member Lofgren and members of the Subcommittee, it is an honor
to be here today to offer our views about U.S. asylum policy. We appreciate your focusing
attention today on these important issues.

My name is Eleanor Acer, and | direct the Refugee Protection Program at Human Rights

First. Human Rights First is an independent advocacy organization that challenges America to
live up to its ideals. We are a non-profit, nonpartisan international human rights organization
based in New York and Washington D.C., and we are opening an office in Houston, Texas this
year. To maintain our independence, we accept no government tfunding. For over 30 years, we've
built bipartisan coalitions and teamed up with frontline activists and lawyers to tackle issues that
demand American leadership, including the protection of the rights of refugees who flee
persecution. Human Rights First oversees one of the largest pro bono legal representation
programs for refugees in the country, working in partnership with volunteer attorneys at many of
the nation’s leading law firms. Our clients include countless refugees who have stood up for
human rights in their own countries, only to face persecution or torture, and who are able to build
new lives and contribute to our communities because this country has granted them the
protection of asylum. However, through our work we also see day in and day out the ways in
which current U.S. immigration laws and policies are denying or delaying protection to refugees
who seek this country’s protection from political, religious and other persecution.

Overview

Protecting the persecuted is a core American value. Reflecting this country’s deep-seated
commitment to liberty and human dignity, as well as its pledge under the Refugee Convention’s
Protocol, the United States has long led efforts to protect those who flee from political, religious
and other persecution. Over thirty three years ago, President Ronald Reagan signed into law the
Refugee Act of 1980, which passed Congress with strong bi-partisan support, enshrining into
domestic law America’s historic commitment to protect the persecuted. In the intervening years,
the U.S. asylum system has protected thousands of refugees from being retured to places where
they would face political, religious or other persecution. We see these people day in and day out:
they are victims of religious persecution, women targeted for honor killings, trafficking and
horrific domestic violence; gay men attacked in countries where they face constant threats;
human rights advocates who stand up against oppression in Syria or against the perpetrators of
brutal violence in Central America; and ordinary people who are persecuted for who they are or
what they believe.

A strong asylum and immigration system that adjudicates cases in a fair and timely manner and
includes effective tools for fighting abuse, is essential both for ensuring the integrity of the U.S.
immigration process as well as for protecting refugees from return to places of persecution. If
individuals or groups are defrauding the asylum system, it hurts everyone, and steps should be
taken to counter those abuses and punish the perpetrators. U.S. authorities have a range of
effective tools to address abuses. As noted in this testimony, U.S. agencies conduct multiple
identity and background checks, have personnel in multiple agencies charged with detecting and
investigating fraud, and have the ability to refer for prosecution individuals who perpetrate and
orchestrate fraud. Many of these tools have been enhanced over the years, and the prosecution of
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criminal charges — like the high profile charges filed in 2012 against 26 individuals associated
with law firms in New York City’s Chinatown - are critical for sending a message that efforts to
defraud the immigration systems will not be tolerated.

However, in order to effectively secure the integrity of the system, the agencies responsible for
asylum adjudication — USCIS and EOIR — must be properly staffed and resourced to adjudicate
cases in a fair and timely manner, and to eliminate backlogs that can be a magnet for abuse. In
the immigration courts, over 350,000 immigration removal cases have now been pending for an
average of 570 days. While immigration enforcement and related funding have increased
significantly in recent years, funding for the immigration courts has lagged well behind. These
delays both increase the vulnerability of our immigration system to abuse and prevent refugees
from having their cases adjudicated in a timely manner, often leaving refugee families stranded
in difficult and dangerous situations abroad. Adequate staffing and resources are essential for
maintaining the integrity and effectiveness of the system.

As we seek to strengthen the system, we should also address the many ways in which our current
asylum system fails to provide protection in a manner consistent with this country’s
commitments and legal obligations to protect refugees fleeing persecution. Over the years, so
many barriers and hurdles have been added to the asylum system through multiple rounds of
legislation that refugees who seek the protection of the United States often find themselves
denied asylum, delayed in receiving protection, or lingering for months in jails and jail-like
immigration detention facilities. In addition to supporting a fair and timely decision-making
process for those seeking this country’s protection, Congress should eliminate unjust barriers that
deny or delay U.S. protection to refugees and implement the recommendations of the U.S.
Commission on International Religious Freedom relating to expedited removal and detention.

This country must preserve the integrity of its asylum system. U.S. immigration authorities have
the legal and policy mechanisms necessary to detect and address abuse, including to refer for
prosecution individuals who attempt to orchestrate fraud on the system. But additional staffing
and resources are needed for the asylum, credible fear and immigration court removal systems.
Changes in law that would further prolong detention for many asylum seekers or risk turning
refugees back to persecution are not necessary, and are inconsistent with this country’s
commitments and values. America should not abandon its compassion, but should stand firm as
a beacon of hope that will not turn its back on those seeking protection from persecution.

Recommendations

Key steps that the Administration and Congress should take to protect the integrity and
effectiveness of the asylum system include:

= Increase Asylum Office Staffing to Address Backlogs, Provide Timely Referrals into
Removal Proceedings, and Conduct Timely In-Person Credible Fear Interviews. As
asylum officers have been redeployed to conduct credible fear interviews, delays and
backlogs for affirmative asylum interviews have grown. A timely and effective asylum office
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interview process is essential for maintaining the integrity of the U.S. asylum system and will
ensure that those who are not eligible for asylum are promptly referred into immigration
court removal proceedings. Delays also undermine the ability of refugees to rebuild their
lives and bring stranded spouses and children to safety in this country. The USCIS asylum
office should also have sufficient resources to conduct prompt and effective credible fear and
reasonable fear interviews, and to conduct these interviews in person.

Increase Immigration Court Staffing to Address Removal Hearing Delays and
Eliminate Hearing Backlog. Both the American Bar Association and the Administrative
Conference of the United States (ACUS) have expressed concern that the immigration courts
do not have the resources necessary to deal with their caseloads. The delays and backlogs
resulting from insufficient staffing and resources undermine the integrity of the system by
exposing it to potential abuse and by leaving individuals who are desperately awaiting their
asylum hearings in limbo for years.

Utilize Multiple Existing Anti-Fraud Tools. ICE and USCIS should continue and increase
where needed their use of the many available tools for combatting fraud and abuse in the
immigration and asylum systems. As detailed below, these include training, enhanced
background biographical and biometric checks, fraud detection and investigation capacities,
and referral of cases for criminal prosecution. If additional resources are needed, the
Administration should request and Congress should appropriate funding to ensure that DHS
and DOJ have the resources required to adequately combat fraud.

Prosecutors should prioritize prosecutions of individuals who orchestrate schemes that
defraud the immigration and asylum systems. Prosecuting the perpetrators of fraudulent
schemes will reduce fraud and abuse and enhance the integrity of the asylum and
immigration systems, as well as protect the immigrants who are often victims of these
schemes. The American Bar Association, the New York Immigrant Representation Study
Group, and others have recommended strict penalties for those who engage in unauthorized
practice of law. Referrals from immigration authorities have resulted in numerous
prosecutions of perpetrators of fraud. Charges were brought in major cases in California,
Texas, Florida, Maryland and elsewhere over the last four years, in addition to the highly
publicized criminal charges filed against the 26 individuals who worked at law firms in New
York City’s Chinatown.

Implement U.S. Commission on International Religious Freedom (USCIRF)
Recommendations on those fleeing religious and other forms of persecution and
Request Updated USCIRF Study. Department of Homeland Security and Immigration and
Customs Enforcement should implement U.S. Commission on International Religious
Freedom recommendations, including: using detention facilities that do not have jail-like
conditions when asylum seekers are detained; maintaining, effectively implementing and
codifying the existing parole guidance into regulations; and expanding legal orientation
presentations. Congress should request and support an updated USCIRF study on the conduct
of expanded removal and its impact on asylum seekers.
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Effectively Implement Asylum Parole Guidance. Immigration and Customs Enforcement
should effectively implement the existing asylum parole guidance, ensuring that eligible
arriving asylum seekers are assessed for parole under the specified criteria, and released
when they meet those criteria; and —in accordance with that guidance — not releasing any
individual who presents a danger to the community or flight risk. Human Rights First has
assisted many individuals who fled persecution and arbitrary detention for their pro-
democracy or human rights advocacy only to languish in jail-like facilities in the United
States while awaiting adjudication of their asylum requests. The traumatizing effects of
detention on a torture survivor are immense and have been well documented.

Use Cost-Effective Alternatives to Detention. Where individual asylum seekers are in need
of supervision and/or case management to assure their appearance, Immigration and Customs
Enforcement should utilize cost-effective alternatives to detention. Alternatives have been
demonstrated to produce high appearance rates — with ICE’s current contracted supervision
program reporting a 97.4 percent appearance rate at final hearings and an 85 percent
compliance rate with final orders where case management is utilized. Groups from across the
political spectrum, including the Council on Foreign Relations’ Independent Task Force on
U.S. Immigration Policy, the International Association of Chiefs of Police, and the Texas
Public Policy Foundation (home to Right on Crime), have recommended alternatives for their
cost-savings. Many states are increasingly turning to the use of alternatives in the criminal
justice system, prompted by Right on Crime and other reform experts. Congress should
support flexibility in funding so that Immigration and Customs Enforcement can utilize these
alternatives to save costs in cases where detention is not necessary to meet the government’s
need for appearance, where additional supervision would assure appearance, and the
individual poses no danger.

Support Legal Orientation Programs and Access to Counsel Measures that Improve
Fairness and Efficiency of the Immigration System. Legal Orientation Programs (LOP),
which have been praised for their cost-effectiveness and for increasing immigration court
efficiency, currently provide legal information and, in some cases, referrals to counsel, at
some (25 out of approximately 250) facilities used for immigration detention. Approximately
80 percent of detained individuals do not have representation in their immigration
proceedings. LOPs — and quality legal counsel - can help non-represented individuals
understand their eligibility, and in some cases lack of eligibility, for asylum and other
potential forms of immigration relief. Congress should sufticiently fund DOJ to ensure that
LOPs are funded and in place at a// facilities used for immigration detention. According to a
2012 DOJ report, LOP reduced the amount of time to complete immigration proceedings by
an average of 12 days. Factoring in the savings — primarily to DHS through reduced length of
time spent in detention — LOP has been shown to have a net savings of approximately $18
million.

Remove Unnecessary Impediments that Delay Cases and Block Refugees from this
Country’s Protection. This includes elimination of the asylum filing deadline which bars
legitimate refugees from asylum, and needlessly adds to the number of cases in the
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immigration courts. As Dr. Richard Land has described, “When people escape horror and
come to the United States in desperate need of freedom and safety, we shouldn’t turn them
away because of a bureaucratic technicality.”! The USCIS Asylum Division should also have
increased jurisdiction over asylum and withholding claims, as recommended in the 2012
Administrative Conference of the United States report. By resolving more cases at the
asylum office level, the process would be more efficient, decreasing the caseload at the
immigration courts.

= Identify and Address Impunity, Rule of Law Deficits and other Drivers of Flight. The
United States should, through diplomacy and foreign assistance, work with states and the
international community to address the impunity, corruption, and rule of law challenges that
are contributing to significant increases in the number of individuals fleeing violence and
persecution in Central America and Mexico. All steps taken should be consistent with
refugee protection and other human rights obligations.

The Importance of the U.S. Asylum System

In the wake of World War II, the United States played a leading role in building an international
refugee protection regime to ensure the world’s nations would never again refuse to extend
shelter to refugees fleeing persecution and harm. The United States has committed to the central
guarantees of the 1951 Refugee Convention and its 1967 Protocol. With strong bipartisan
support, the U.S. Congress passed the Refugee Act of 1980, creating the legal status of asylum
and a formal framework for resettling refugees from around the world.

In the intervening years, the United States has granted asylum and provided resettlement to
thousands of refugees who have fled political, religious, ethnic, racial and other persecution.
These refugees have come from Burma, China, Colombia, Guatemala, Iran, Iraq, Liberia,
Rwanda, Russia, Sierra Leone, Sudan and other places where people have been persecuted for
who they are or what they believe. Many were arrested, jailed, beaten, tortured or otherwise
persecuted due to their political or religious beliefs, or their race, ethnicity, sexual orientation or
other fundamental aspect of their identity. Over the years, these refugees and their families have
been able to rebuild their lives in safety in the United States.

As the Council on Foreign Relations Independent Task Force on Immigration Policy, co-chaired
by former Florida Gov. Jeb Bush and former Clinton White House chief of staff Thomas “Mack”
McLarty, pointed out: “The treatment of refugees and asylum seekers is [a] dimension of
immigration policy that reflects important American values.” That task force’s report also
stressed the example that the United States sets for the world: the U.S. commitment to protect
refugees from persecution is “enshrined in international treaties and domestic U.S. laws that set

! Dr. Richard Land and Clisa Massimino, Land and Massimino: Immigration: 4 Closer Look, Richmond Times
Dispatch, April 29, 2013.
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the standard for the rest of the world; when American standards erode, refugee face greater risks
everywhere.”

The Many Hurdles Refugees Already Face in Seeking America’s Protection

In recent years, so many hurdles and barriers have been added to the asylum system, through
round after round of legislation, that many refugees often find their claims for U.S. protection
denied or delayed. These impediments and hurdles include: expedited removal, “mandatory
detention,” the asylum filing deadline, and the overly broad terrorism-related inadmissibility
provisions of immigration law that are leading to denials and delays for thousands of genuine
refugees who present no threat to this country. The United States has also dramatically increased
its use of immigration detention, and asylum seekers can be left for months or longer in jails and
jail-like detention facilities, often without access to counsel or legal information. Human Rights
First has documented many of these problems in a series of reports.”

Some examples of the many refugees impacted by these hurdles include:

* A Russian man — who fled his country atter suffering repeated attacks and beatings
because of his sexual orientation — was detained in as U.S. immigration jail for five
months, held in solitary confinement for much of that time, and only released recently
after being granted asylum;

= A Tibetan man, who for more than a year was detained and tortured by Chinese
authorities after putting up posters in support of Tibetan independence, was detained
again for nearly a year in a U.S. immigration detention facility;

= A Colombian man who fled persecution in his home country was turned away from a
U.S. airport under expedited removal even though he expressed a fear of return. His
persecution continued, prompting him to attempt the dangerous journey to flee again. He
was eventually granted asylum in the United States after his mistaken expedited removal
was corrected; and

= A young woman from Eritrea who was tortured for her Christian beliefs had her request
for asylum in the United States denied due to the asylum filing deadline even though a
U.S. immigration judge concluded that she faced a clear probability or persecution.

? See Human Rights First, /s This America? The Denial of Due Proc 0 Asylum Seekers in the United States (New
York: Human Rights First, 2000) available at hitps/swws humant ghtsiintorg/our-work refugee-proteetivmyduc

3 ; ITuman Rights Tirst, U.S. Detention of Asylum Seckers: Secking Protection, Finding Prison
: Human Rights First, 2009), available al hiipiwa matrighsfivstorgiwp-
contentuploads/pdf 080429-RP-luf-asyimn-detentiop-report. pdf; ITuman Rights Tirst, The Asylum Filing Deadline:
Denying Protection to the Persecuted and Undermining Governmental Efficiency, (New York: September 2010)
available at http://www humanrightsfirst.org/wp-content/uploads/pdfiafd.pdf; Human Rights First, Juils and
Jumpsuits: Transforming the U.S. Immigration Detention System—A Two-Year Review, (New York: Human Rights
First, 2011) available at http://www humamightsfirst.org/wp-content/uploads/pdf’HRF-Jails-and-Jurnpsuits-
report.pd(.
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Mechanisms in the System for Addressing Fraud

The U.S. asylum system and U.S. law contain many measures that are specifically aimed at, and
closely tailored to, identifying fraud and protecting the integrity of the system. The Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) contained strict
security provisions, including a requirement that identity checks be conducted against federal
government databases and records for all individuals applying for asylum. Section 208
(d)(5)(a)(i) of the INA requires that “asylum cannot be granted until the identity of the applicant
has been checked against all appropriate records or databases maintained by the Attorney
General and by the Secretary of State ... to determine any grounds on which the alien may be
inadmissible to or deportable from the United States, or ineligible to apply for or be granted
asylum.” These checks can help identify fraudulent cases as well as any individual who might
present a security risk. Anti-fraud and security check measures continue to be strengthened, as
well new ones initiated, and many additional steps have been added since both 1996 as well as in
the years since the study on fraud, based on a sample of cases from 2003, reported on in the
Washington Times on February 6, 2014. Outlined below are just some of the mechanisms that are
designed to protect the immigration and asylum systems from abuse.

In December 2013 written testimony, DHS stated that: “Before individuals are granted asylum,
they must all establish identity and pass all requisite national security and law enforcement
background security checks. Each asylum applicant is subject to extensive biometric and
biographic security checks. Both law enforcement and intelligence community checks are
required — including checks against the FBI, the Department of Defense, the Department of
State, and other agency systems.” Some of the key measures that the USCIS Asylum Division
uses to prevent abuse of the asylum system include:

Mandatory Biographical Checks (Checks Using the Applicant’s Name, Date of Birth, and
Aliases): These include checks in USCIS Central Index System; CBP TECS; ICE ENFORCE
Alien Removal Module; FBI Name Checks; and DOS Consular Consolidated Database.
Mandatory biographical checks are conducted in multiple databases, using the applicant’s name,
date of birth, and aliases.

= USCIS Central Index System: In conducting background screenings, asylum applicants are
first checked against the USCIS Central Index System to determine if they have previously
been issued an alien number.

*See Department of Homeland Sceurity (DHS), Combined ‘l'estimony of DHS belore the House Judiciary
[lemeland Security Commiltee [or a hearing on “Asylum Abuse: Ls it Overwhelming Our Borders™ (December
12,2013) available at http://judiciary.house.gov/_cache/files/e9043d83-e429-4d21-9621-c681¢649925 1 /combined-
dhs-testimony .pdl; [act sheet rom U.S. Citizenship and Immigration Services (USCLS) on file with Human Rights
First; USCIS, Affinmative Asylum Procedures Manual (November 2013) available ar

http://www.useis. gav/sites/delault/liles/liles/mativedocuments/Asylum_Procedures_ Manual_2013.pdl
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TECS: They are also screened against TECS, CBP’s primary law enforcement and national
security database, which contains enforcement, inspection, and intelligence records. TECS
contains various types of information from a variety of Federal, state, local, and foreign
sources, and the database contains records pertaining to known or suspected terrorists,
wanted persons, and persons of interest for law enforcement and counterterrorism purposes.

EARM - ENFORCE Alien Removal Module: This ICE database contains records of aliens
in detention, exclusion, and removal processes.

FBI name check: The FBI searches for the applicant’s name(s) and date(s) of birth in their
records.

CCD - Consular Consolidated Database: Asylum office personnel access the Department
of State’s web-based CCD to obtain information about the identity, previous travel history,
method of entry into the U.S. and/or background of an asylum applicant.

Mandatory Biometric Checks (Checks Using the Applicant’s Fingerprints and
Photograph): These checks include FBI fingerprint check, US-VISIT/IDENT, and DOD/ABIS
vetting for certain applicants.

FBI Fingerprint Checks: With respect to affirmative asylum applications, as described in
DHS’s testimony from December 2013: “A USCIS Application Support Center takes a
complete set of fingerprints and biometrics (signature, photograph and index print) of asylum
applicants between the ages of 12 years 9 months and 79 years. The FBI electronically
searches the fingerprints within the Integrated Automated Fingerprint Identification System.”
Asylum officers and immigration judges are not authorized to grant asylum until the
applicant’s fingerprints have been run through the FBI database and the results are received
and reviewed.

US-VISIT/IDENT: US-VISIT/IDENT is a DHS system managed by the National Protection
and Programs Directorate’s (NPPD) Office of Biometric Identity Management (OBIM), and
includes biometric information related to the travel history of foreign nationals and Watchlist
information. It also contains visa application information owned by the Department of State.
This system is used to confirm identity, determine previous interactions with government
officials and detect imposters. The 10 fingerprints — referenced above in connection with the
FBI fingerprint check - are also electronically submitted to the US-VISIT/IDENT database,
where they are stored and matched to existing fingerprint records. This system is used to
confirm identity and determine previous interactions with government officials. Through the
US-VISIT SIT tool, asylum officers have the ability to verify that the person who went to the
Application Support Center (ASC) for fingerprinting is the same person appearing at the
asylum office for interview.

DOD Automated Biometric Identification System: A biometric check against the
Department of Defense (DOD) Automated Biometric Identification System (ABIS) is
conducted for certain cases.
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= National Counterterrorism Center: The Asylum Division also screens the biographic
information of new asylum applicants against the National Counterterrorism Center’s
terrorism holdings.

For protection requests that enter the system through the credible fear process, the DHS
testimony explains that USCIS Asylum Officers conduct a mandatory check of both TECS
(described above) and US-VISIT/IDENT (referenced above) during the credible fear process.
These checks help to confirm identity and inform lines of questioning. In addition, with respect
to cases that enter the system through the credible fear process, asylum officers — at the credible
fear stage - also ensure that the Federal Bureau of Investigation (FBI) name check and
fingerprint checks have been initiated. DHS, in its December testimony, stated that “The USCIS
asylum officer’s determination as well as information on the individual’s identity, including how
he or she established it, results of the security checks, and any adverse information is recorded
and placed in the alien’s file upon completion of the credible fear process. This information is
then provided to ICE.” As a result, ICE will have this information with respect to individuals
who pass the credible fear screening process and are put into immigration court removal
proceedings and to consider in detention determinations.

Fraud Detection and National Security Teams

USCIS’s Office of Fraud Detection and National Security aids in identifying fraudulent asylum
claims by training asylum officers and providing technical support. Through this office, asylum
officers may refer suspected fraudulent applications to ICE for criminal investigation and
prosecution. These specially trained officers review asylum files to monitor the asylum caseload
for fraud and they liaise with various law enforcement entities. These officers also help train
asylum officers on detecting and addressing fraud. The FDNS officers also conduct in-depth
vetting on cases with national security concerns. This includes liaising with local Joint
Terrorism Task Forces regarding these cases. Asylum Offices also have on their staff trained
document experts, Forensic Document Laboratory Certified Document Instructors (FDLCDIs),
who have been trained by the Department of Homeland Security’s Forensic Document
Laboratory. FDLCDIs examine for fraud documents submitted to the Asylum Office by asylum
applicants and train Asylum Office staff on how to recognize certain documents for irregularities
and fraud indicators.

Asylum Officer Training and Mandatory Snpervisory Review of all Asylum Decisions

Affirmative asylum interviews and credible fear interviews are conducted by specially trained
USCIS asylum officers who are trained and dedicated full-time to the adjudication or screening
of protection claims. They are, as DHS has explained in recent testimony, extensively trained in
national security issues, the security and law enforcement background check process, eligibility
criteria, country conditions, interview techniques, making proper credibility determinations, and
fraud detection. During an asylum interview, “The asylum officer fully explores the applicant’s
persecution claim, considers country of origin information and other relevant evidence, assesses
the applicant’s credibility and completes required security and background checks. The asylum
officer then determines whether the individual is eligible for asylum and drafts a decision.”

10
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Supervisors review 100 percent of asylum officers’ determinations prior to issuance of a final
decision, and they also review 100 percent of credible fear determinations.

Government-Funded Interpreter Monitors

Current regulations require that asylum applicants provide interpreters at their own expense
when they cannot proceed effectively in English at the asylum interview. The Asylum Division
uses neutral, government-funded interpreters to monitor the interpretation of asylum interviews
at all Asylum Offices, in order to ensure that interpreters brought by applicants are correctly
interpreting interview questions and answers. Procedures for securing an interpreter monitor
apply in all affirmative asylum cases where the applicant does not speak English.

When cases are referred from the USCIS Asylum office into the immigration courts, the
information used by the asylum office to make a determination on the individual’s claim,
including the interview notes, biographic information, completed security checks and decisional
documents, is placed into the individual’s file and is available for use by ICE attorneys during
immigration court removal proceedings.

Applicants Who Knowingly Make a Frivolous Application Permanently Barred

INA 208(d)(6) provides that “If the Attorney General determines that an alien has knowingly
made a frivolous application for asylum, the alien shall be permanently ineligible for any
benefits under the Act.”

Asylum Applicatious Signed Under Penalty of Perjury

When the legacy Immigration and Naturalization Service (INS) overhauled the asylum system in
1995, it revised the asylum application form to require both the asylum applicant and the
individual preparing the application to sign the application “under penalty of perjury” that the
application and the evidence submitted with it are true and correct. In addition, the asylum
applicant is put under oath at the Asylum Office interview, and must execute a record of that
oath. The interpreter must also be placed under oath and execute a record of oath as well.

Fraudulent Filers, Preparers, and Attorneys Can Be Prosecuted

Individuals who seek to defraud the immigration and asylum system can be and have been
prosecuted. Unscrupulous “notarios” and attorneys take advantage of immigrants by untruthfully
telling them they are eligible for certain benefits and then preparing fraudulent applications —
including asylum applications — for large fees. To facilitate prosecution of fraudulent filers,
USCIS is a member of the Immigration and Customs Enforcement’s (ICE) Document and
Benefit Fraud Task Force, which coordinates with U.S. Attorney’s Offices to identify and
prosecute fraudulent immigration benetit claims. Charges have been brought against such
preparers in many states, including California, New York, Texas, Florida, and Arizona. On June
9, 2011 the Federal Trade Commission with the Departments of Justice and Homeland Security
announced a multi-agency, nationwide initiative to combat immigration services scams.

Identification and Response to Fraud and Abuse in the Immigration Court System

1M
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As noted above, asylum applicants can only be granted asylum if the identity of the applicant has
been checked against all appropriate records or databases. EOIR also has a Fraud Program
designed to assist court judges and staft with identifying fraudulent cases and systemic evidence
of schemes to defraud the system. In addition, ICE trial attorneys are charged with identifying
potential fraud. In cases before the immigration court, where ICE trial attorneys may present
evidence if the government suspects fraud, Immigration Judges have the authority to find a case
fraudulent or frivolous, a finding that comes with severe consequences for the applicant.

In addition, as described by EOIR Director Juan Osuna in November 2013 testimony before the
House Committee on Oversight & Government Reform Subcommittee on National Security:
“EOIR has a robust and active program for identifying and referring claims of fraud encountered
by immigration judges and the BIA. ... The complaints and requests for assistance the Fraud and
Abuse Program receives each year are almost evenly divided between unauthorized practice of
immigration law (UPIL) complaints and fraudulent claims perpetrated against the government.”
That testimony also stated that: “Because EOIR has no authority to conduct investigations or
prosecute, UPTL complaints are referred to federal, state and local law enforcement, and bar
associations for investigation and prosecution. EOIR also files complaints of UPIL fraud with the
Federal Trade Commission’s Consumer Sentinel Network (Sentinel) and collaborates with
USCIS’s Fraud Detection and National Security Directorate and other government agencies in
combating fraudulent immigration activity. EOIR consistently is among the top-ranked
government agencies in referring UPIL fraud to Sentinel.” EOIR also regulates the professional
conduct of immigration attorneys and representatives, EOIR’s Disciplinary Counsel investigates
complaints involving alleged misconduct associated and can initiate formal disciplinary
proceedings. Since the program’s inception in 2000, EOIR reports that it has disciplined more
than 1,100 attorneys.

Wrongdoers and Security Threats Excluded from Protection

In addition, the Refugee Convention’s “exclusion clauses” require host countries to exclude from
the Convention’s protections any person who has committed heinous acts or grave crimes that
make him undeserving of international protection as a refugee, even if that individual has a well-
founded fear of persecution. A separate provision of the Convention allows the return of a
refugee who poses a danger to the security of the host country. The United States incorporated
into its law the Refugee Convention’s promise to provide protection to refugees, but also
codified bars to asylum and withholding of removal intended to reflect the Convention’s
exceptions.

U.S. immigration laws prohibit granting asylum and any form of refugee protection to: people
who engaged in or assisted in or incited the persecution of others; people who have been
convicted of a particularly serious crime in the United States; people who have committed a
serious non-political crime abroad; people who have engaged in terrorist activity; people who are
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representatives of foreign terrorist organizations; or people who otherwise pose a threat to the
security of the United States.*

The recent exemptions to immigration law inadmissibility provisions issued by the Department
of Homeland Security in February 2014 — pursuant to authority provided by Congress —
specifically exclude a long list of individuals including anyone who poses a danger to the safety
and security of the United States or has not passed all relevant security and background checks.
These exemptions do not apply to situations involving groups that are actually listed or
designated as “terrorist organizations” by the United States government. These inadmissibility
provisions have ensnared refugees with no real connection to terrorism, such as a refugee from
Burundi who had a rebel group rob him of four dollars and his lunch and an Iraqi former
interpreter for the U.S. Marine Corps was informed that his past connection to a Kurdish group
allied with the United States and opposed to Saddam Hussein made him inadmissible. These
exemptions do not address the situation of individuals who had innocent interactions with
designated or listed groups — like for instance, an Iraqi widow who had a member of a designated
terrorist organization buy flowers in her flower shop (incidentally while the group was under
U.S. military protection).’

The Importance of a Timely and Effective Process in Deterring Abuse

The integrity of any system is protected by its ability to operate fairly and in a timely manner. In
the 1990s, the asylum system was under-resourced and under-stafted. Faced with a large number
of asylum filings prompted by a wave of brutal civil wars and human rights abuses in Central
America, the asylum system developed a substantial backlog. This multi-year backlog and lack
of adequate stafting left the U.S. asylum system vulnerable to abuse. Some individuals sought to
exploit the system. Some people were told by unscrupulous lawyers or others that they could
sign a form and would then be allowed to remain in the United States for years with work
authorization. This backlog had a devastating impact on the cases of many bona fide asylum
seekers. Their lives were in limbo for years, and the delays in their asylum grants left many
separated from their children and spouses for years.

The U.S. Immigration and Naturalization Service (INS) launched a major reform effort and took
a number of steps to address these challenges. These steps included quicker adjudications,
quicker referrals to deportation proceedings for those not granted asylum after an asylum
interview, and increased staffing to ensure timely adjudication. The INS also terminated the
automatic grant of work authorization to asylum applicants at the time they apply — a step that

TINA § 208(b)(2) (8 U.S.C. § 1138(b)(2)) (bars (o asylum); INA § 241(b)(3)(B) (8 U.S.C. § 1231(b)(3)(B)) (bars to
withholding of removal).

® For more background, see Human Rights First, Refuuge at Risk: The Syria Crisis and U.S. Leadership, Noyember
2013; Human Rights T'irst, Denial and Delav: The Impact of the U5, Immigration Law’s “Tervorism Bars” on
Asvlum Seekers and Refugees in the United Strates, 2009.
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has left many legitimate asylum seekers without the means to support themselves while they
await adjudication of their asylum requests.’®

As a result of the asylum processing improvements that were put in place at the time, and
continued for many years after, individuals who applied for asylum would generally have their
asylum interviews within a month or two of filing. Individuals who applied for asylum saw their
cases promptly put into removal proceedings if they were not found eligible for asylum by the
asylum office. However, in recent years, due to inadequate funding and increased demand,
backlogs and delays have been allowed to grow in both the asylum and immigration court
systems.

At USCIS, the asylum division has redeployed its asylum officers to address the escalating
number of credible fear interviews at the border. Backlogs in the asylum office have risen over
the last two years and some asylum seekers are now waiting many months and sometimes longer
for their interviews. While prompt conduct of credible fear interviews should be a top priority,
USCIS needs the resources and staffing to conduct prompt in-person credible fear interviews as
well as to conduct affirmative asylum interviews in a timely manner. Adequate stafting and
resources are essential for maintaining the integrity of the asylum system.

The immigration court system, which is within the Department of Justice’s Executive Office for
Immigration Review (EOIR), has for a number of years been widely acknowledged to be
overstretched, backlogged, and underfunded.” In recent years, resources for immigration
enforcement have escalated or remained high, leading many more cases to be place into
immigration court removal proceedings. At the same time, the resources for the immigration
court system have lagged behind leaving the immigration courts under-staffed. Over 350,000
immigration removal cases, including those involving claims for asylum, have now been pending
for an average of 570 days.®

The Administrative Conference of the United States (ACUS), based on its study of the
immigration court system, concluded in June 2012 that the immigration court backlog and “the
limited resources to deal with the caseload” present significant challenges. In 2010, the
American Bar Association’s Commission on Immigration, in its comprehensive report on the

“ITuman Rights Watch and the Seton [Tall University School of Law’s Center for Social Tustice “At Least Let Them
Work: The Denial of Work Authorization and Assistance for Asylum Seckers in the Tnited States,” November
2013.

? American Bar Association, Re/o; ming the Immigration Detention System (2010), pp. 2-16 available at
ﬂm 1t l.vX'n 'ﬂwmmrmcm, ma xraimuﬂ umu:u\mm;uA(\/qba SO )' cte LLH CeOrtaul

® Immigration Court Backlog Tool. Backlog as of December 2013. Transactional Records Clearing House available
at hutp://trac.syr.cdu/phptools/immigration/court_backlog/.
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immigration courts, concluded that “the EOIR is underfunded and this resource deficiency has
resulted in too few judges and insufticient support staff to competently handle the caseload of the
immigration courts.”

The delays and burden on the immigration courts can be exacerbated when cases that could or
should be granted at the asylum office level are put into the immigration court system. As
documented by a comprehensive statistical study on the asylum filing deadline, thousands of
asylum cases have been placed into the immigration court system unnecessarily due to the
asylum filing deadline.” Other categories of asylum cases could also be more efticiently resolved
if they were referred initially to the USCIS asylum office '° The lack of legal counsel for asylum
seekers and other immigrants, in part exacerbated through detention practices that inhibit access
to counsel, also impacts the efficiency and faimess of the immigration court system. EOIR itself
has explained that: “Non-represented cases are more difficult to conduct. They require far more
effort on the part of the judge.”

Court backlogs and extended asylum processing times also have a grave impact on asylum
seekers themselves. While they wait — sometimes two to three years - to have their claims heard,
many remain separated from spouses and children who may be in significant danger in their
home countries. Without access to work authorization for months or longer while awaiting their
immigration court hearings, many asylum seekers are unable to support themselves and their
families. Some become homeless or destitute. As the pro bono leaders at some of the nation’s
leading law firms wrote in June 2013, the backlog in the immigration courts is resulting in years-
long delays and making it increasingly difficult to recruit pro bono counsel.'?

Drivers of Flight and Asylum Filings

Asylum filings globally often rise and fall in response to conditions in the countries people are
fleeing from. Wars, escalations in persecution and violence, and other threats to safety and
security lead people to flee in search of protection. Globally for example, the number of refugees
fell for a number of years, only to rise again as persecution, violence and war in Syria,
Afghanistan, Iraq and other countries has risen.

° Philip G. Schrag, Andrew . Schoenholtz, Jaya Ramji-Nogales, and James P. Dombach. “Rejecting Refugees:
Homeland Seeurity s Administration of the One-ycar Filing Deadline.” William and Mary Law Review. 52, No. 3
(2010); ITuman Rights First. The Asylum Filing Deadline: Denving Protection 1o the Persecuted and Undermining
Government Efficiency (November 2010).

' Administrative Conference of the United States (ACUS), “Immigration Removal Ad_]udmatmn Committee on
Adjudication, Proposed Rcwmmcnddllon June 14-15, 2012.” av dlldblr: dl htip
content/uploads/download

! Charles L1 Kuck, Legal Assistance for Asylum Seekers in Expedited Removal: A bune,\ af Alternative Practices
(Dec. 2004), available at http:/fwwww useit gov/images/stones/pdffasvium see leoalAssist pdfl

12 Association of Pro Bono Counsel, June 4. 2013, available at

hitp A ww. endibedeadline org/unios Lotterpal,
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From a global perspective, the vast majority of refugees are hosted by states neighboring or close
to their home countries. For example, the vast majority of the 2.3 million Syrian refugees
displaced as a result of the crisis there have been received by neighboring countries such as
Lebanon, Jordan, and Turkey, placing a tremendous burden on these host countries."> While the
United States is a global leader in protecting refugees and a nation of immigrants, it hosts only a
small portion of the world’s refugees.

Current U.S. asylum filings, as detailed by the Congressional Research Service (CRS) in
December 2013 testimony before the House Judiciary Committee, have dropped since the 1990s.
CRS noted that there was an uptick in in asylum requests in the early 2000s, and while there has
been a slight increase since 2010, the numbers have not reached the levels of the early 2000s.'*

As detailed in the CRS testimony, there has been a surge in protection requests made during the
expedited removal process. In Fiscal Year 2013, the number reached 36,026, more than doubling
from 13,931 in Fiscal Year 2012, CRS’s analysis shows that a handful of countries were driving
this increase — in particular El Salvador, Guatemala, and Honduras. However, as with the general
trend, the recent number of asylum applications from Mexicans and Central America are also
lower than the numbers seen in the 1990s and early 2000s.

Levels of violence in Central America and Mexico have been rising sharply. A UNHCR study
explains that levels of violence generated by organize crime have increased in Central America
and Mexico in recent years, and patterns of displacement — including forced displacement — have
changed. The report concludes that people who do not give in to the demands of these groups
face serious threats and violence."* Following a recent visit to Central America, the US Catholic
Conference of Bishops explained that violence and a breakdown in the rule of law “have
threatened citizen security and created a culture of fear and hopelessness that has also functioned
as a primary driver of migration.” Violence and coercion — including extortion, kidnapping,
threats, and coercive and forcible recruitment of children into criminal activity — are perpetrated
by transnational criminal organizations and gangs.”"®

Expedited Removal and Safeguarding Asylum at the Border

13 Human Rights First, Refuge at Risk: The Syria Crisis and U.S. Leadership, November 2013, available at
htp/Awww humanrightsfirst. org/wp-content/upleads/ HREE - Syrian-Refugees-Jordan-Turkev-final pdf.

" Testimony of Ruth Ellen Wasem, Congressional Research Service, December 12, 2013, for US 1louse of
Representatives Committee on the Judiciary Hearing on “Asvlum Abuse: Is it Overwhelming our Borders?”

" UNIICR and International Centre for the [luman Rights of Migrants, Forced Displacement and rotection Needs
produced by new forms of Violence and Criminality in Central America, May 2012.

'8.S. Catholic Conference of Bishops (USCCB). Mission to Central America: The Flight of Unaccompanied
Children to the United States. November 2013. available at bty /fwww asech.ore/ahout/misration-

poliey/uploadMission-To-Contral-Ameriea-FINAL-2.pdlL
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The History and Purpose of the Credible Fear Process

In 1996, as part of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA),
Congress created both “expedited removal” and the credible fear process. Under expedited
removal, immigration officers have the power to order the immediate, summary deportation of
people who arrive in the United States without proper travel documents. That authority had
previously been entrusted to the Immigration Courts. When the expedited removal process was
first implemented, the former Immigration and Naturalization Service (INS) applied it only to
those who sought admission at a U.S. airport or border entry point without valid documents.
Between 2004 and 2006, expedited removal was expanded to apply to those encountered within
100 miles of any U.S. border if they have been in the country for less than 14 days, and the
number of individuals subject to this summary process has increased significantly.'”

Expedited removal policies place the United States at risk of deporting asylum seekers fleeing
persecution without giving them a meaningful opportunity to apply for asylum. To summarily
deport an asylum seeker would be inconsistent with American values as well as commitments
under the Refugee Convention and Protocol which prohibit the retum of a refugee to any country
in which the refugee’s “life or freedom would be threatened on account of his race, religion,
nationality, membership in a particular social group or political opinion.” The potential impact
on individuals fleeing persecution is so dire that the Advisory Committee on Religious Freedom
Abroad to the Secretary of State and to the President of the United States called for repeal of
expedited removal in its final report in May 1999, '*

Recognizing the importance of U.S. commitments to protect those facing persecution, the U.S.
Congress created a screening process. Individuals who express a fear of return are supposed to be
referred for screening interviews with U.S. Asylum Officers to determine if they have a “credible
fear of persecution,” defined as a significant likelihood of establishing a claim to asylum. If an
asylum seeker passes that screening process, he or she will be placed into removal proceedings
before the Immigration Court to apply for asylum. Those who do not meet the credible fear
standard are summarily deported. An individual who expresses a fear of return mus? pass the
credible fear process in order to even be allowed to apply for asylum. In adopting the standard
ultimately included in the 1996 law, the Conference Committee on the 1996 immigration law
declined to include the higher “preponderance of the evidence” standard that had been included
in the House version of the bill. In addition, Senator Hatch, a principal sponsor of the
legislation, in discussing the Conference Committee’s rejection of the higher standard, confirmed
that “[t]he standard adopted ... is intended to be a low screening standard for admission in the
usual full asylum process.” Cong. Rec. S11491 (Sept. 27, 1996)(daily ed.).

1 U.S. DEPT. OF HOMELAND SECURITY, IMMIGRATION ENFORCEMENT ACIIONS: 2008 4 (2009), available ar
http://www.dhs. gov/xlibrary /assets/slatisics/publications/enlorcement_ar 08.pdl

¥ .S, Commission on Immigration Reform, (2.5, Refugee Policy: L'aking Leadership, Junc 1997, al 38; Final

Report of the Advisory Committee on Religious Ireedom Abroad to the Secretary of State and to the President of the
United States, May 17, 1999, at 45.
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The “credible fear” process is not an asylum application itself. It is simply a screening process
that will determine whether an individual who expresses a fear of return will be allowed to apply
for asylum. Some examples of individuals who have been protected from summary deportation
by the credible fear process include:

= An Eritrean Pentecostal man who was brutally tortured and detained for three years
after being accused of belonging to a political oppesition group;

= A Burmese Baptist woman who feared persecution by that country’s military
regime because of her protests for democracy and equal treatment of political and
religious minorities;

= A Guatemalan family who were persecuted — and the oldest daughter killed — after
the father joined an association that stood up to gangs with connections to the
police; and

= A pro-democracy activist from Ethiopia who was detained for two years after
distributing campaign materials and otherwise peacefully supporting an opposition
political party.

Insufficient safeguards in Ixpedited Removal

The expedited removal process lacks sufficient safeguards to ensure that asylum seekers are not
mistakenly deported. The bi-partisan U.S. Commission on International Religious Freedom
(USCIRF), which conducted a comprehensive study of expedited removal, found serious flaws in
the implementation of expedited removal. For example, immigration officers failed to inform
individuals that they could ask for protection if they feared returning to their countries in about
half of the cases observed by USCIRF experts, failed to ask critical questions relating to fear of
return in about 5 percent of cases, and actually ordered the deportation of individuals who
expressed a fear of return in about 15 percent of the cases observed by USCIRF experts. "

Over the years, human rights groups, academic studies,” and the press have documented flaws in
expedited removal as well as individual cases of asylum seckers who were mistakenly deported
to their countries of persecution under expedited removal.”' Refugee women are particularly

¥ 11.S. Commission on International Religious Freedom (USCIRTY. Report on Asylum Seekers in Fxpedited
Removal. 2005. P. 54. at http://fvww.uscirf. gov/reports-and-briefs/special-reports/1892-report-on-asylum-seekers-in-
expedited-removal html|

* The Expedited Removal Study is a project of the Center for Human Rights and International Justice at the
Universily ol Calilornia, Hastings College of Law. The Study released comprehensive reports in 1998, 1999, and
2000, and a second report in October 2002 which evaluated a GAO reporl. The reports are available at

*! See Human Rights First (then Lawyers Comumittee for Human Rights), /s This America? The Denial of Due
Process to Asylum Seekers in the United States, Oct. 2002 al 57-58; Kric Schmidt, HWhen Asylum Requests are
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vulnerable to the risks posed by expedited removal. For example, women who are survivors of
rape and gender-related traumas may have great difficult talking about their traumatic
experiences to immigration officers at the border, and some immigration officers still do not
recognize that in some cases women are eligible for asylum due to fears of gender-based
persecution. In one case documented by Human Rights First, a victim of severe domestic
violence and rape was ordered deported under expedited removal because officers who
interviewed her mistakenly believed that she would not be able to articulate a claim for asylum.
Her deportation was averted after several U.S. Senators complained about the decision, and she
was ultimately able to prove that she was eligible for asylum protection through a full asylum
hearing.?

Access to Asylum

The USCIS asylum office should be adequately staffed to conduct credible fear interviews in a
timely and effective manner, and to conduct these important interviews in person rather than by
video-conferencing or telephone. The recommendations made by USCIRF to improve the

conduct of expedited removal should be implemented. Congress should request that USCIRF
conduct an updated study on expedited removal.

Detention, Parole and Alternatives

Asylum seekers who are placed into “expedited removal” are subject to “mandatory detention.”
An asylum seeker who passes through the credible fear/expedited removal process, and is placed
into regular immigration court removal proceedings, is eligible to be assessed for potential
release but only if he or she satisfies the relevant criteria. Those asylum seekers who expressed
their fear of return at a U.S. airport or official port of entry, rather than those apprehended
between the ports of entry, are considered “arriving” asylum seekers, and may be eligible for
release under parole guidance only ifthey meet the relevant criteria. Immigration authorities —
over many years, and spanning various administrations — have repeatedly recognized that
arriving asylum seekers who pass the credible fear screening process are eligible to be
considered for parole **

Overlooked, N.Y. TIMES, Aug. 15, 2001. Articles relating to the Albanian rape survivor appeared 7he New York
Times on Scpt. 20, 1997 and Jan. 14, 1998.

* Human Rights Tirst (then T.awyers Committee for Human Rights), Refugee Women at Risk: Unfuir U.S. Laws
Hurt Asylum Seekers (2002).

2 See Michael A. Pearson, NS Executive Associate Commissioner for Field Operations, Memorandum, Expedited
Removal: Additional Folicy Guidance (Dec. 30, 1997) (hereinafter <1997 Memeorandum™); U.S. Immigration and
Customs Enlorcement, Parole of Amiving Aliens Found to Have a “Credible Fear™ or Persecution or Torture,”
signed by 1CE Assistant Secretary Julie Myers, November 6. 2007: U.S. Immigration and Customs Enlorcement.
Parole of Arriving Aliens ound to Have a Credible Iear of Persecution nor Torture, signed by Asistant Secretary
John Morton, December 8, 2009. Although 1IRIRA provides lor (he mandatory detention ol those subject to
expedited removal, once an individual seeking asylum has established a credible fear of persecution, he may be
released on parole. INA § 235(b)(1)(B)(iv). As the INS at the time conlirmed (in the above-relerenced Guidanee on
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In order to be paroled, arriving asylum seekers must satisfy certain criteria. Key factors in
assessing parole eligibility have consistently — over many years and various administrations —
included that:

= the asylum seeker passes the credible fear screening process,

= the asylum seeker can establish his or her identify;

= the asylum seeker is not a flight risk/has community ties; and

= the asylum seeker does not present a risk or danger to the community.

The current asylum parole guidance for asylum seekers specifically states that “Field Office
personnel must make a determination whether an alien found to have a credible fear poses a
danger to the community or the U.S. national security” and only authorizes release from
detention on parole if ICE determines that the individual “poses neither a flight risk nor a danger
to the community ”**

Despite the possibility of applying for parole, many asylum seekers have been detained for
months or years in U.S. immigration detention facilities. Over the years, Human Rights First has
repeatedly documented the impact of immigration detention on asylum seekers. Some examples
from Human Rights First's reports™ include these examples of refugees who were detained, at
significant cost to the U.S. government, for months or years in jails or jail-like facilities:

= A Liberian Pentecostal pastor who was detained in the United States for three and half
months and denied parole, even though several ministers in the United States confirmed
his identity and his religious work in Liberia. In Liberia, he had been targeted by the
regime of Charles Taylor because he had criticized the use of child soldiers. He was only
released from U.S. immigration detention after he was granted asylum.

= A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail
for over two years. ICE denied several parole requests even though she had proof of her

Cxpedited Removal) “[o]nce an alien has established a credible fear of persecution or is otherwise referred (as
provided by regulation) for a [ull removal proceeding undor seetion 240, release of the alien may be considered
under normal parole criteria.” See INA § 235) 1D(DB)Av); see also id. § 212(d)(S)(A) (providing for parole “on a
case-by-case basis for urgent humanitarian reasons or significant public benefit” for an alien applying for admission
(o the United States), 8 C.E.R. § 212.5(b).

212009 Parole Guidanee at pp. 6, 8.

* ITuman Rights Tirst, U.S. Detention of Asylum Seekers: Seeking Protection, Finding Prison (New York: ITuman
Rights First, 2009), at pp 2 at: http:;/www.humanrightsfirst.org/wp-content uploads/pdf/090429-RP-hrf-asyluni-
detention-report.pdf; see also ITuman Rights First, Jails and Jumpsuits: Transforming the U.S. Immigration
Detention System—A Two-Year Review, (New York: [Tuman Rights I'irst, 2011) at

Digpsdwaww baoans ghts(irstory wp-contery uptoads pd{U/HRE- Juils- and- JTurapsuits teport pdd and Human Rights
First, In Liberty’s Shadow: ULS. Detention of Asylum Seekers in the Lra of Homeland Securitv. (New York: Human
Rights First, 2004) at hitip:/swsw humangi Drstovg/wp-contentuploads/pdi7bertys. Shadow . pdfl
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identity and family in the U.S.—only paroling her after 25 months in detention. She was
subsequently granted asylum,

The bipartisan U.S. Commission on International Religious Freedom, in its comprehensive 2005
report, made a number of findings and recommendations relating to asylum seekers in
immigration detention, including:

= Asylum Seekers Detained in Facilities with Inappropriate Jail-like Conditions: The
Commission concluded that most asylum seekers referred for credible fear are detained —
for weeks or months and occasionally years — in jails or jail-like facilities. The
Commission concluded that these facilities are inappropriate for asylum seekers, and the
Commission’s experts found that these conditions create a serious risk of psychological
harm to asylum seekers. The Commission recommended that asylum seekers be held in
“non-jail-like” facilities when detained, and that DHS create detention standards tailored
to the needs of asylum seekers and survivors of torture.

* Parole Reforms Needed to Ensure Parole of Asylum Seekers who Meet Criteria:
The Commission’s 2005 report found wide variations in asylum parole rates across the
country based on its analysis of DHS statistics. The report also found no evidence that
ICE was applying the parole criteria that were spelled out in the policy guidelines in
effect at the time. The Commission recommended that DHS promulgate regulations on
the parole of asylum seekers to ensure the release on parole of asylum seekers who meet
the relevant standards, including identity and no security risk, and to promote more
consistent implementation of parole criteria.

USCIRF subsequently issued “report cards” assessing DHS’s responses to its recommendations,
and in April 2013, the Commission issued a Special Report entitled: Assessing the U.S.
Government's Detention of Asylum, Seekers: Further Action Needed to Fully Implement
Reforms. In this report, the Commission found that, despite some progress, “[t]he U.S.
government continued to detain asylum seekers under inappropriate conditions in jails and jail-
like facilities,” and recommended that more be done to “ensure that, when their detention is
necessary, asylum seekers are housed only in civil facilities.”

With respect to parole for asylum seckers, the Commission noted that the December 2009 parole

guidance was in line with USCIRF’s prior recommendations, and urged additional steps to assure
its effective implementation, including codification into regulations. The Commission explained

in its 2013 report that:

USCIRF has recommended that asylum seekers with credible fear who do not pose flight
or security risks should be released, not detained and that such a policy be codified into
regulations. Asylum seekers may have suffered trauma and abuse prior to arrival in the

2 USCIRF 2013 report at p. 1.
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United States and detaining them after credible fear interviews may be re-traumatizing,
with long-term psychological consequences.””

Current EOIR statistics indicate that asylum seekers actually appear for their immigration court
hearings at high rates. According to statistics that the U.N. High Commissioner for Refugees
(UNHCR) has obtained from the EOIR, in Fiscal Year 2012 only five percent of completed
asylum proceedings had an in absentia removal order.”®

Alternatives to Detention

In cases in which additional supervision is needed to assure compliance by an asylum seeker,
ICE can use more cost-effective and humane alternatives to detention rather than automatically
resorting to detention which is not necessary in many cases to achieve the government’s
objective of compliance. These alternative mechanisms can greatly enhance appearance rates at
both hearings and for deportation.® Julie Myers Wood, who previously served as Assistant
Secretary of ICE, recently reported that 97.4% percent of participants in the ISAP II alternatives
to detention program used by ICE appear at their final immigration court hearing, and 85 percent
comply with removal orders*® The government may utilize a range of altematives to detention,
similar to alternatives used in criminal justice systems, for immigrants in removal proceedings.
Alternatives to detention include electronic monitoring, telephonic or in-person reporting
requirements and other tools in order to support appearances in immigration court and removal
proceedings. Community-based support programs, which often include a strong case
management component, have also been reported to be successtul in achieving high rates of
compliance.® Whereas a detention bed costs $164 per person per day, altematives can cost as
little as 17 cents to $17. The Council on Foreign Relations’ Independent Task Force on U.S.
Immigration Policy; the Heritage Foundation; the Pretrial Justice Institute; the Texas Public
Policy Foundation (home to Right on Crime); the International Association of Chiefs of Police;
and the National Conference of Chief Justices have endorsed alternatives as cost-saving.

The Filing Deadline: Barring Legitimate Refugees

The filing deadline bar on asylum — which was enacted following concerns about fraud and
abuse in the asylum system in the early 1990s — is actually barring legitimate refugees with well-

FUSCIRF 2013 report at p. 9-10.

* Statement of Leslic Ti. Velez, IINHCR to House Committee on the Judiciary Hearing on “Asylum Abuse: Ts it
Overwhelming our Borders?,” December 12, 2013.
* Martin, Steve and Tulie Myers Wood. “Smart alternatives to immigrant detention ™ Washington Times. March 28,

2013, available al bhip:fvwww. washipglontimes con/news/201 3/mary/ 28/ smurt-al lernatiy wimmigrant-detention/.
30 ' = - -~ . -

* Obser, Katharina. “How to Renew the Conimiitment to Immigration Detention Reform.” Huffinglon Post. January
27,2014 hitp:www bullinglonpost.eom/katharing-obserimmigrativo-detentionreform b 4661647 himl

! See [luman Rights First, U.S. Detention of Asylum Seekers, p. 63-67: Vera Instilute of Justice, 7esting Community
Supervision for the INS: An Evaluation of the Appearance Assistance Program—Volume ! (New York: Vera Institute
ol Justice, 2000), p. i, iii.; Alice Edwards, Back to Basics. p. 84 Intemational Detention Coalition, There Are
Alternatives: A Handbook for Preventing Unnecessary Immigration Detention (Melbourne: International Detention
Coalition, 2011), p. 7-9; LIRS, Unlocking Liberty.
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founded fears of persecution from receiving asylum in the United States. It does not bar cases
because they are fraudulent; it bars cases based on the date they filed, regardless of whether or
not the individual is credible and regardless of whether or not the individual is a refugee facing
well-founded fears of persecution. As detailed above, the U.S. asylum and immigration systems
have a wide range of tools and mechanisms to identify and tackle fraud.

The deadline bar also causes very real harm to refugees and their families—preventing refugee
families from uniting, undermining their ability to integrate and support their families, and
putting refugees at risk of return to persecution. In its 2010 report, Zhe Asylum Filing Deadline:
Denying Protection to the Persecuted and Undermining Governmental Lfficiency, Human Rights
First documented that the filing deadline has barred refugees who face religious, political, and
other forms of persecution from receiving asylum in the United States. Some examples of these
refugees include a Burmese student jailed for this pro-democracy activities, a gay man who was
attacked and tortured in Peru, and a Chinese woman who faced persecution due to her assistance
to North Korean refugees.’? Other examples include:

= A Congolese nurse and human rights advecate denied asylum because she could not
prove her date of entry to the U.S.: A nurse active in a human rights organization in the
Democratic Republic of Congo was falsely accused of involvement with an opposition
group, arrested, tortured, and raped by prison guards before she escaped. A U.S. immigration
judge ruled that she faced a clear probability of persecution, but denied her asylum based on
the filing deadline, stating that she could not prove the date she entered the United States.

= An evangelical Christian determined to face clear probability of persecution denied
asylum based on filing deadline. An Uzbek evangelical Christian feared returning home
after learning of increased attacks against and detentions of evangelical Christians in
Uzbekistan documented by the U.S. State Department and U.S. Commission on International
Religious Freedom. He was advised by an attorney that he was not eligible for asylum
because he had been in the United States more than one year—even though the significant
increase in religious persecution should have made him eligible for an exception based on
changed circumstances. Eventually he hired a new attorney and submitted an asylum
application. But both the immigration court and the Board of Immigration Appeals denied
asylum because of the filing deadline.

= Pakistani human rights advocate denied asylum and separated from family. This
asylum seeker had a long history of human rights activism in Pakistan, representing women,
children, and religious minorities through a free legal aid clinic. Islamic extremists threatened
his life. He sought refuge in the United States, hiring an attorney to help him apply for
asylum within a year of arriving in the U.S. But this attorney and two subsequent attorneys
(all now disbarred) mishandled his claim. Despite being found credible and otherwise
eligible for asylum, both the immigration court and the Board of Immigration Appeals denied

2 JIRK Report Asylum Filing Deadline, supranote 3, at 1-2; 9; 33; 35.
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his request for asylum based on the filing deadline. He was extended only withholding of
removal, which, unlike asylum, does not allow for his wife and child to join him in the
United States, or even allow him to travel to see them in a third country. He has not seen his
family in years.

The filing deadline is a particular barrier for women seeking protection from persecution. As
detailed in Human Rights First’s 2010 report on the filing deadline, women who have fled
persecution relating to honor killings, forced marriage, domestic violence, Female Genital
Mutilation (FGM) or other gender-related persecution may be unaware, after escaping and
coming to the United States, that they may qualify for what is popularly referred to as “political
asylum.” Victims of sexual and gender-based violence, resulting in severe trauma, will often be
unable to discuss and revisit their traumatic experiences, but must do so in order to apply for
asylum. A comprehensive statistical study indicated that the people who apply for asylum many
years after fleeing to the U.S. are disproportionately women. For instance, about 9% of women
asylum seekers (11,000 women in the study’s data pool) filed four or more years after entry. 44%
of all women who missed the deadline were found to not qualify for an exception to the bar>

Some examples of women affected by the bar include:

= Rape Survivor with AIDS and paralysis initially denied due to deadline bar, prolonging
resolution of her case. A woman with links to the political opposition in an African country
was raped by government soldiers and contracted HIV as a result. Following her arrival in
the U.S, she was hospitalized with AIDS and subsequently developed a nerve disorder which
left her paralyzed. The woman’s asylum request was rejected based on the filing deadline,
despite extraordinary circumstances relating to her serious medical conditions and was only
granted more than a year later, after litigation in immigration court.

= Victim of trafficking and rape denied asylum based on deadline bar. A teenage victim of
trafficking and rape applied for asylum while still a minor, thirteen months after entering the
country. Despite extensive evidence and testimony attesting to her trauma and difficulties to
talk about what had happened to her, both the immigration court and BIA denied her case.

In addition to barring refugees who face religious, political, and other forms of persecution from
receiving asylum in the United States, the filing deadline also undermines the efficiency of the
asylum and immigration court systems. As detailed in the academic study (referenced above),
the filing deadline has delayed the resolution of asylum cases, diverted limited time and
resources that could be more efficiently allocated to assessing the actual merits of cases, and led
thousands of cases that could have been resolved at the asylum oftice level to be shifted in to the
increasingly backlogged and delayed immigration court system. In testimony before the
Committee on the Judiciary, United States Senate, the (then) Chair of the American Bar
Association’s Commission on Immigration, Karen Grisez stated that, “eliminating the one-year

3 Schrag, Philip G., Andrew I Schoenhollz, Jaya Ramji-Nogales, and James P. Dombach. “Rejecting Relugecs:
Homeland Security’s Administration of the One-Year Bar to Asylum.” William and Mary Law Review. 2010. Vol.
52, No. 3.
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deadline will restore fairness to and increase the efficiency of the process, preserving the limited
resources available for evaluating asylum cases on the merits.”

Conclusion

Every day at Human Rights First we see the ways in which our nation’s commitment to
protecting the persecuted makes a difference in the lives of individual refugees. As a beacon of
hope for those secking protection from persecution, the United States must preserve the integrity
of its immigration system and provide asylum to refugees in a timely manner. To detect and
address fraud on the system, U.S. immigration authorities have the legal and policy mechanisms
necessary as outlined in this testimony. The Administration and Congress can and should take
key steps to protect the integrity and effectiveness of the asylum system through measures
including additional staffing and resources for the asylum, credible fear and immigration court
removal systems; implementation of USCIRF recommendations; effective implementation of the
asylum parole guidance; use of cost-effective alternatives to detention; support for Legal
Orientation Programs that improve the efficiency of the immigration system; removal of
unnecessary impediments that delay cases and block refugees from those country’s protection;
and addressing the impunity, rule of law and other challenges that contribute to the increased
number of individuals fleeing violence in Central America and Mexico. The Administration and
Congress should not implement any changes in law that would further expand or prolong
detention for many asylum seekers or risk turning refugees back to persecution. Thank you for
the opportunity to testify today and for your consideration of Human Rights First's views.

25



59

Mr. Gowpy. Thank you, Ms. Acer.

Before I recognize the Chairman, I would ask unanimous consent
to add to the record the article referenced by Mr. Ting entitled The
Asylum Seeker from The New Yorker. I hear no objection.***

I would now recognize the gentleman from Virginia, the Chair-
man of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Mr. Crocetti, in your testimony you mentioned that once the pub-
lic became aware of these fraud reports, there was pressure to re-
lease them broadly, and thereafter, the contents of the reports be-
came politicized. What did you mean by that? And explain how the
content might have changed once there was pressure to release
them broadly.

And in that same regard, once the content of the fraud report be-
came public, did USCIS interfere in the workings of the Fraud De-
tection and National Security Directorate, the FDNS, and what do
you think would be the best way to ensure that the FDNS is able
to continue its work unhindered?

Mr. CROCETTI. Thank you, Chairman.

It is important to understand that back in 2004-2005, when we
developed this benefit fraud assessment tool, we had no data. So
our immediate need was developing an internal tool in which to
focus our procedures and guidance to the fraud officers that were
just being hired and trained and placed out into the field. There
was no intention or plan to use it as a public document to release
externally.

Taking that approach actually was very helpful because we were
able to actually complete four benefit fraud assessments, and the
one in particular, the religious worker assessment, in which we
found a 33 percent fraud rate, resulted in the development of regu-
lations that have since made significant improvements in that pro-
gram and considerably reduced double-digit fraud rates to single-
digit. That was the objective of the benefit fraud assessment.

As the information became more public—it started with the H1B,
of course, given the interests of the H1B visas, et cetera—we real-
ized corporately as an agency that we had to make modifications
to the methodology and the approach because all of the information
was going to be disclosed publicly. So I was instructed that the as-
sessments would no longer contain a recommendation with regard
to recommended improvements because there was an internal con-
cern that there would be a knee-jerk reaction that could perhaps
be too extreme. And the data that we were using certainly had
some methodology issues, and I can explain that.

One of the things in our immigration world—it is just like trying
to find any files. Over the years, you have seen a number of re-
ports. Getting legacy data from legacy mainframe systems and then
trying to locate files and getting those files and obtaining every-
thing——

Mr. GOODLATTE. Mr. Crocetti, let me interrupt since I have a
very limited amount of time.

Mr. CROCETTI. Okay.

*##%See Appendix for this submission.
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Mr. GOODLATTE. I will give you one more question here. In your
testimony you state that in order to ensure the integrity of any
benefit or entitlement program, the ability to detect, confront,
deter, and prevent fraud—we need that. To do this effectively, we
must be both proactive and reactive, proactive in the sense of per-
forming fraud and risk assessments, compliance and quality assur-
ance reviews, and other studies and analyses, and reactive as in
conducting investigations with regard to individually suspected
fraud cases.

In your opinion, is USCIS proactively preventing fraud today?

Mr. CROCETTI. Yes, but I believe the agency is too reactive. I do
not believe the agency is as proactive as it could be, which is
evinced by the fact that we have not had any benefit fraud assess-
ments done in the past several years.

Mr. GOODLATTE. Thank you.

Mr. CROCETTI. And I think our reactive nature of just identifying
fraud leads and investigating them is exactly why legacy INS
failed. And we have to be more proactive and have the internal
gontrols, studies, and analyses to make sure we have real-time

ata.

Mr. GOODLATTE. Got it.

Mr. Ting, pursuant to the Immigration and Nationality Act, ar-
riving aliens are subject to mandatory detention whether they are
found to have credible fear or not until it is determined whether
they have legitimate asylum claims. This crucial requirement is de-
signed to prevent aliens from being released into our communities
and becoming fugitives. The detention standard was enacted for
the very reason that large numbers of arriving aliens absconded
after claiming asylum and being released.

Under the statute and corresponding regulations, under limited
circumstances, parole from detention is available to meet a medical
emergency or, if it is necessary, to meet a legitimate law enforce-
ment objective. However, these standards have been watered down
by the current Administration via executive fiat.

Why do you think that out of 14,525 aliens claiming credible fear
in 2012, only 884, 6 percent, remain in detention? What does this
high release rate say about ICE’s parole policy and the surge in
credible fear applicants?

Mr. TING. Yes. I think the Administration is misusing the cred-
ible fear test to admit large numbers of people at our border who
should not be admitted. And I agree that there is a conflict, I think,
in the statute, frankly, between the mandatory detention provision
and the provision that says we are going to use the credible fear
standard to provide a kind of screening at the border. So I think
there is a contradiction, and I think the Committee should think
about clarifying that.

I have proposed taking the credible fear standard entirely out of
the statute—I do not think that is what the credible fear test was
invented for—and preventing that conflict from arising, leave the
mandatory detention in, but take the credible fear test out, which
is obviously being used to admit people who ought not be admitted
to the United States.

I was just talking to some old INS people here and we were say-
ing that in the old days when people came to the border and said
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we want asylum in the United States, we would say, fine, come
back in 2 weeks or whenever and we will have someone at the bor-
der. You can do the interview at the border, but we are not going
to let you in pending that hearing. And this credible fear standard
has given the Administration a way to say we are going to let you
in now and you can come back later on for a substantive hearing
if you want.

Mr. GOODLATTE. Thank you.

Thank you, Mr. Chairman.

Mr. GowDY. I thank the gentleman from Virginia.

The Chair will now recognize the Ranking Member of the full
Committee, the gentleman from Michigan, Mr. Conyers.

Mr. CONYERS. Thank you so much, sir.

First of all, I would like to welcome Eleanor Acer from Human
Rights First. They have been before us before and the work that
your organization does is phenomenal. And I am very glad that you
are the Director of the Refugee Program.

Now, one of the witnesses, Mr. Ting, recommends eliminating
asylum protection and instead enhancing what is now known as
withholding of removal. This got my attention right away, and I
wanted to evaluate your feelings about such a proposal.

Ms. AcCER. Thank you, Congressman, for that question, and
thank you for your kind comments. I appreciate them.

That issue was resolved long ago, and it definitely would not be
a good idea now. The United States should not be denying its pro-
tection to refugees with well-founded fears of persecution. That is
not who we are and it does not send a very good signal to the rest
of the world.

The higher withholding standard basically is too high. I mean,
what would we have? People leaving Syria and fleeing for persecu-
tion and we are going to say, okay, is it a 55 percent chance likely
that you are going to be returned to persecution? That is not an
appropriate standard. We should not make people take those kinds
of risks with their lives. It is just unworkable really.

The well-founded fear is the standard that is in the Refugee Con-
vention, that our Supreme Court—and that we have been applying
for many years. There is no reason to dial back the clock. There
are many other methods of dealing with whatever concerns there
are that need to get addressed in the system.

Thank you.

Mr. CoNYERS. Thank you very much.

I wanted to talk about access to counsel, whether we are going
to save money or be more efficient. Are there any cases that
Human Rights First has worked on where a case outcome might
have been different or where less strain may have been put on the
immigration system had a client been represented earlier in the
process?

Ms. ACER. You know, we actually see many cases of individuals
who go through the asylum office who are unrepresented. We inter-
view cases very thoroughly before we take them on, and we see
people all the time who have been referred from the asylum office,
but yet, they have got credible cases that meet the standards. And
then we are able to recruit pro bono lawyers to take those cases
on, to gather the extensive documentary and other evidence that is
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often submitted in cases, to gather supporting evidence where it is
available and where it is reasonable to expect it. And that really
makes a difference for people. Counsel makes an incredible dif-
ference. We see day in and day out how much it does. And so many
people go through the system unrepresented. I think it is around
50 percent, and for those in immigration detention, around 80 per-
cent are unrepresented.

Mr. CONYERS. Is it reasonable that we should shoot for a goal
tﬁat y)vould allow people to have lawyers in case they cannot afford
them?

Ms. ACER. Yes, I think it is a real problem because technically
we do allow people to have lawyers, but people are often in very
remote detention centers. There are no legal services available
there. There may be very limited nonprofit. You may find a local
Catholic Charities office an hour away struggling to reach this fa-
cility. So it is incredibly important for people to be represented
through our system. It is a very complicated system, issues of
whether families stay together and, in asylum cases, whether or
not someone is returned back to persecution. These are critical
issues and people are navigating a very complicated system all by
themselves.

I know people think that somehow it is sort of really, really easy
to get asylum. We have pro bono lawyers who work with us who
work at major law firms, and they cannot believe how complicated
these cases are often and they are often shocked at how difficult
the process is.

Mr. CoNYERS. Thank you very much.

We are trying to figure out—and I am going to ask this question
of the former chief of the Fraud Detection Office, Mr. Crocetti. We
are trying to improve the ability to detect and fight fraud. Have
you noticed changes over the years? Do you see any improvement
going on?

Mr. CROCETTI. Yes. I mean, when compared to pre-9/11 under
legacy INS, absolutely. There have been unprecedented improve-
ments and more proactive efforts, i.e., the benefit fraud assess-
ments, administrative site visits.

However, I am concerned that over the past couple or so years,
things have not progressed and they are not as proactive. And I am
very concerned about that. I am very passionate about it obviously.
I just cannot let go of it. But we need to be much more proactive
in the area of benefit fraud assessments and compliance reviews to
know where the fraud is and not wait until we are reacting and
investigating cases. The volume is overwhelming. As it is now, they
cannot handle it.

Mr. CoNYERS. Well, I thank you.

My time is up, so I yield back.

Mr. Gowpy. I thank the gentleman from Michigan.

I am going to swap places with the gentleman from Utah and go
last, and I would now recognize the gentleman from Utah, Mr.
Chaffetz.

Mr. CHAFFETZ. I thank the Chairman.

It has been established here in the testimony affirmative asylum
claims have doubled—doubled—in the last 5 years to more than
80,000. Mr. Ting, you talked about perhaps some of the ways to re-
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solve this, but what do you think the root cause of this is? Why do
we see such a growth in this area?

Mr. TiNng. Well, I think the explanation is going to be com-
plicated. I think it boils down to communications and transpor-
tation, that we live in a communications age. It is much easier for
people all around the world to understand the possibilities that are
out there for them, and it is easier for them to get to the United
States, one way or another, to take advantage of those possibilities.

One of my former colleagues in the economics department at
Temple used to say the poor people of the world may be poor but
they are not stupid. They are as capable of doing cost-benefit anal-
ysis to determine what is in their own self-interest as anyone in
this room, he used to say. And they do it all the time, and we un-
derstand that. They use cost-benefit analysis to decide what they
are going to do, and if the costs are low and the benefits are high,
it makes sense to do something. And if you do not want them to
do that, you have to raise the costs and lower the benefits. It is
simple economics.

Mr. CHAFFETZ. Mr. Chairman, I would like to enter into the
record—I ask unanimous consent—an article that was in The Wall
Street Journal dated January 29. It is titled “Flow of Unaccom-
panied Minors Tests U.S. Immigration Agencies.” It is basically re-
ferring to the U.S. Conference of Catholic Bishops that had fore-
casted 60,000 unaccompanied minors from Central America to
cross the southwest border this year alone. That is up from about
5,800 roughly a decade ago.

The surge that we are seeing of unaccompanied minors, which
creates a whole host of problems and challenges, 60,000 of them—
do you see a root cause for that? Let us start with actually Mr.
Crocetti here.

Mr. CROCETTI. I am not familiar with that issue.

Mr. CHAFFETZ. Mr. Ting, do you have any theories or insight
or—
Mr. TING. Well, I think it is dramatic. It is still literally child’s
play to get across the border. Right? I mean, unaccompanied mi-
nors are getting across the border. That is how open the border is.

But I think the same phenomenon is at work. We live in the
Internet age. Everyone understands everything that is going on ev-
erywhere. People understand possibilities that they may not have
been aware of before. They know how to——

Mr. CHAFFETZ. Thank you.

Mr. Acosta, can you speak to this point—on the two points here?

Mr. ACOSTA. I can. As the Director in Mexico City, I actually led
large-scale investigations where it was substantiated that unac-
companied minors were being smuggled by organized organizations
operated from Central America, Mexico, and all the way into the
United States.

If you look at some of the statistics I believe from July of 2012
to May of last year, there were more than 23,000 unaccompanied
minors that were taken into custody. That does not count the ones
that were able to reach the interior cities of the United States.
That is a substantial number. There is a large amount of business
for the cartels, the human smuggling operations that are operating
in Latin America, and this is a very attractive business because the
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cost for each child coming into the United States in some cases was
$5,000 to $7,500 per child.

Mr. CHAFFETZ. Expand on that, the cartels, and what you see
them doing with human and drug smuggling.

Mr. AcosTA. Much more so now, Congressman, the human car-
tels are very organized throughout Mexico and certainly through
Central America. They are very specific in what they do. They are
good at what they are doing. And while we mentioned that 23,000
were taken into custody, it is not to say that they did not obtain
a benefit in being detained along our borders because, for the most
part, a large number of those unaccompanied minors were ulti-
ISnately released to their parents who were residing in the United

tates.

Mr. CHAFFETZ. And again, along with this, how is it that our
public policy—is it facilitating this? Is it encouraging this? Is it de-
terring them? What is it doing?

Mr. AcosTA. We have always had a large amount of children
coming to the United States. With the large undocumented popu-
lation that we have in the country, it is going to continue. Cer-
tainly with our detention policy, with our release policy, it is a
great encouragement for families to be reunited with their minor
children.

Mr. CHAFFETZ. Yes, go ahead.

Ms. ACER. I am sorry. I was just going to add in one other factor
that we have not touched on, and obviously, it is not necessarily
something this Committee is focusing on, but that is the violence
that is driving many of these children to end up coming here.

Mr. CHAFFETZ. Do you believe there is fraud?

Ms. AcCER. I also would really urge

Mr. CHAFFETZ. No, I am asking.

Ms. ACER. Of course, sir, there are incidents of fraud, and my
testimony has detailed many.

Mr. CHAFFETZ. You have 25 pages of testimony.

Ms. ACER. I am glad you read them, sir.

Mr. CHAFFETZ. But it does not talk about fraud. That is the
whole heart of this hearing. How do we prevent this? How do we
fight against it?

I am in favor of the person who is legally, lawfully trying to go
through this process, but the worry is you got so many people tak-
ing advantage of the system because—I mean, look at the numbers.
It is just astronomical growth.

Ms. ACER. Thank you, Mr. Congressman. I actually did detail in
there many, many safeguards that exist in the system. And I really
want to stress the importance of making sure

Mr. CHAFFETZ. You did not talk about the detection of fraud.

Ms. ACER [continuing]. The courts and asylum officer are actu-
ally well staffed enough to actually conduct their interviews and to
eliminate that backlog, which I am concerned

Mr. CHAFFETZ. I thank the Chairman. Appreciate it.

Mr. Gowpy. I thank the gentleman from Utah.

The Chair would now recognize the gentlelady from Texas, Ms.
Jackson Lee.

Ms. JACKSON LEE. Let me thank the Chairman for his courtesy
and the Ranking Member for her courtesy as well and thank all
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thehwitnesses, some of whom I have had the pleasure of working
with.

Mr. Acosta, thank you for your service. Since we have engaged
with each other over a number years when you served in your ca-
pacity in the Federal Government and I believe we have had these
discussions, do you think a passing of a comprehensive immigra-
tion reform, delineating any number of methods of entry which
then would separate, in essence, the bad guys from the good guys
would be helpful in law enforcement?

Mr. AcosTA. If I understand the question correctly, ma’am, it is
would passing a comprehensive immigration reform help.

Ms. JACKSON LEE. Yes, in delineating the good guys from the bad
guys.

Mr. AcosTtA. Well, I do not believe that comprehensive immigra-
tion reform would serve that particular purpose. I think that we
need to institute the measures that we have that we are talking
about today with the security checks of anybody that appears at
our borders that is already inside the country.

Ms. JACKSON LEE. So you do not think the passage of immigra-
tion reform that gives new permission to work would be helpful to
law enforcement at the border?

Mr. AcosTA. Well, I think that any method that we can identify
who is inside the country is certainly beneficial to our country. But
I think I would separate

Ms. JACKSON LEE. So you say that certain aspects of it might be
beneficial.

Mr. AcosTA. Well, I think that in identifying individuals in our
country, but I think that is something that we should be doing any-
way with law enforcement authorities working, especially when
people game the system to get into our country.

Ms. JACKSON LEE. Well, you have the laws to deal with that, but
you do not have the laws to ensure a fair process for people who
may want to enter the country for work or otherwise. But thank
you very much for your answer.

Let me just proceed with you, Ms. Acer, and let me thank you.
And I understand you may be coming to Houston, so I look forward
to knowing your location. I work extensively with a number of lead-
ers in the business community, the Partnership, that is, the Cham-
ber, the Greater Houston Partnership, solely 100 percent in sup-
port of comprehensive immigration reform. You may be coming to
a location that will be receptive to some of your issues.

But let me just take note of the fact in as calm a voice as I might
do so, and I have a question for you. As I understand, before I
came into the chambers, there were persons expressing their First
Amendment rights, and obviously, through the protocol of this
Committee, were removed from the Committee. But they were ex-
pressing their consternation, their frustration, their hurt, and their
pain.

One hundred fifty years ago when African Americans were expe-
riencing that kind of pain, they engaged in something called Free-
dom Summer, and it was to emphasize to the Nation that we are,
in essence, deserving of a fair play and justice.

So as a Member of Congress, I am committed to abiding by the
laws, but I would expect that we will see thousands upon thou-
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sands of individuals from all backgrounds coming to this Congress
in the summer and finally saying enough is enough, the persons
who may have been given asylum and others expressing them-
selves for someone to listen.

We can sit here in this Committee and talk about violations of
the asylum law passed by Senator Kennedy in 1980. It started out
with 50,000 asylum seeker provisions. Now I think we are up to
75,000. That is now some 24 years—more than 24 years—30-some
years later.

So all T can say to my colleagues on this Committee is be pre-
pared. Be prepared for those who are feeling the pain of injustice.

And let me be very clear as I pose this question to you. As I un-
derstand, asylum seekers come from potentially Syria, if they are
not involved in terrorist activities. They come from some of the
bloodshed and war-torn areas on the continent of Africa. They may
come from, in years past, places like Burma. They come with the
frustration of an onerous, murderous condition seeking asylum. All
of a sudden, we have got asylum tuned only to the southern border,
which baffles me because I have been on this Committee for a long
time and I know that asylum seekers are children and parents
coming from the worst conditions around the world that Americans
may not even imagine.

So let me ask the question since I met with an immigration judge
before I came here. In the southern district, we may have just two
immigration judges. They are literally bent over for the lack of re-
sources, the lack of staff, and the overloading. So I ask this ques-
tion. What is the impact of the immigration court backlog on asy-
lum seeker cases? Are there cases at Human Rights First that have
been directly impacted by the backlog? In your opinion, what needs
to happen to address the backlogs in our immigration courts? And
I would appreciate your answer.

And I thank the Chairman for his charity on this answer. I note
that there are 350,000 cases on hold right now.

Mr. GowDy. Despite the fact that the red light is on, you may
answer the question.

Ms. JACKSON LEE. I thank the Chairman.

Ms. ACER. Thank you very much, Mr. Chairman.

Yes, the backlog in the immigration courts is having a tremen-
dous impact on our pro bono cases. First of all, it is actually mak-
ing it harder for us to recruit pro bono lawyers because what law-
yer is going to take on a case that might not have a court date for
2 or 3 years?

Also, that kind of a wait time for an asylum seeker is just not
appropriate. It is not good for the integrity of the system and it
does not help individuals who need to have their cases resolved,
want to get on with their lives, and sometimes have children who
are left stranded in very difficult or dangerous situations abroad.
So I would definitely encourage anything this Committee can do to
deal with the immigration court backlog and now also the asylum
office backlog.

Mr. Gowpy. I thank the gentlelady from Texas.

The Chair will now recognize the gentleman from Texas, former
Judge Poe.

Mr. PoE. I thank the Chairman.
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I do not know that the issue before us is whether there should
be asylum or not asylum. I think the issue before us is the people
who cheat to get in the United States. So I want to zero in on that
issue specifically.

I appreciate the fact that you are here, Mr. Acosta. Thank you
for your service especially in the Houston area. You did a good job
and you still have an excellent reputation for your work.

It brings me to the point that many times the Members of Con-
gress who are not on the border States do not have a clue what
is taking place on the border. And having been to the Texas-Mexico
border and then Arizona-Mexican border, New Mexico numerous
times, it is a different area. It is a different world, and only, it
seems to me, people who work there daily and the people who live
there on both sides of the border really see what is taking place
on the border.

But specifically, the issue before us is those people who lie to get
into the United States, not bona fide asylum seekers, not people
coming here the right way, but want to lie to get here.

And my understanding, Mr. Acosta—and I would like for you to
weigh in on this. The different drug cartels that operate, Sinaloas,
the Zetas, whoever, they get into a confrontation south of the bor-
der, a shoot-out. Their members, I understand, are told to go to the
United States until things cool off, and one of the ways, when they
get in the United States, if they are apprehended by your guys,
which many of them are, they are told to seek asylum and go
through the process of an asylum seeker to be safe in the United
States from their territorial rivals, drug cartels.

Now, I do not know if that is true or not. I have heard that sev-
eral times, but I would like for you and your expertise to weigh in
on that situation of criminal gangs, criminal cartels, whatever
using fraud asylum to stay in the United States temporarily or per-
manently.

Mr. AcosTA. Thank you, Congressman. It is a pleasure seeing
you and thank you for the kind comments.

Well, I think it goes without saying that we in Houston recognize
that we have a large presence of cartel members who entered the
country legally and illegally, and the violence has not been limited
to the south in Mexico. As you recall, about a year ago, there was
a shoot-out where a truck driver was shot by cartel members who
were pursuing a shipment of narcotics that was destined north.
Just 2 weeks ago, there was a young lady from Honduras who had
filed for asylum who was Kkilled in an open street in Houston, which
received a tremendous amount of publicity, and it turns other there
is a possibility that gang violence was partly behind that.

We know that cartel members—we know that criminals will seek
any avenue to enter the United States if we make it accessible and
it makes it easier to come to the United States—one, want to flee
perhaps turfs that they might have lost in Mexico, secondly to per-
haps continue their criminal activities here in the United States.
It is all too common and very well known to our law enforcement
authorities in Houston and throughout the State of Texas. So I
think that the statements that are made that cartel members are
coming into our communities is very true, whether it is legal or
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nlot, and nothing is to prevent them from filing fraudulent asylum
claims.

On a personal case, I know that I arrested a heroin trafficker
more than 30 years ago when I was an agent in Chicago. Thirty
years later, the two sons of that individual were actually heading
up the cartel operations of the Sinaloa Cartel in Chicago, Illinois.
So I think that exemplifies the risk that we have in our community
for any individual entering the country, as you state, by lying,
whether they are coming in for asylum or seeking any other ben-
efit. And I think we owe it to the American people to be vigilant
not only along our borders but inside the cities in the United
States.

Mr. PoE. Would you agree with me that when we have the fraud-
ulent claims—those really do damage to the bona fide people that
are seeking asylum from persecution all over the world who are
trying to get here? That hurts their cases because you have the
fraudulent, the cheats, that are trying to use the same system.
Would you agree or not?

Mr. AcosTA. Congressman, over the years, this has been proven
that not only do they hurt other individuals seeking asylum, but
it jams the system. It backlogs the cases that we adjudicate. It
takes away from resources that we could be adjudicating, cases
that deserve to be granted. And, yes, they do hurt the genuine
cases that need to be approved or adjudicated on a timely basis.

Mr. PoOE. I thank the Chairman.

Mr. GowDy. I thank the gentleman from Texas.

GrThe Chair will now recognize the gentleman from Florida, Mr.
arcia.

Mr. GARCIA. Mr. Chairman, thank you very much. I want to start
by thanking the Chairman for his efforts and the consideration he
has shown the other side of the aisle.

It is still my sincere hope that we can get to comprehensive im-
migration. However, it is disappointing that instead of working to
that end, we are here playing with probably the least fortunate of
all folks who come before our immigration system.

I cannot help but question the Committee and Congress’ commit-
ment to getting something done. It took a year for the Republicans
to come out with principles. Yet, 1 week later, Speaker Boehner,
the only one that can bring a bill to the floor, back-peddled on im-
migration reform. Why?

We have 197 co-sponsors to H.R. 15. I know a lot of my col-
leagues on the other side of the aisle would like to vote for a bill
to get this done and move forward. But, no.

My colleagues claim that they do not trust the President. After
1.9 million deportations, how much more enforcement? No Presi-
dent has spent more money on the border than the President of the
United States. We have the lowest border incursions in over 40
years. There is an unprecedented manpower on the border. In fact,
when the Government shut down, places like ElI Paso had 30,000
and 40,000 workers going home. We now have some of the securest
cities in America across the border from some of the most insecure
cities.

The time has come to get immigration reform. We should focus
on that. I know the Chairman is willing to do that, but we have
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got to get the leadership on the other side to put this on the floor
and get a vote out.

Mr. Chairman, I will yield back the balance of my time. I will
yield back to my colleague.

Mr. Gowpny. The gentleman has yielded to the gentlelady from
California.

Ms. LOFGREN. Thank you, Mr. Chairman.

We do not have as many Members as you do today, so I am
grateful to get a little bit of time just to make some corrections
here.

In Mr. Ting’s testimony at page 4—it was referenced by our col-
league—there is an indication that there were 80,000 affirmative
asylum applications made in fiscal year 2013. I would like unani-
mous consent to put into the record a report from the Congres-
sional Research Service that actually indicates there were only
44,000 affirmative asylum claims in that fiscal year.

Now, this is an increase from the 25,000 in fiscal year 2009, but
much lower than the 77,000 claims in fiscal year 1997 or the
63,000 claims in fiscal year 2001. So I think it is important to see
that these claims go up and down and they often relate to what is
going on in other parts of the world.

For example, right now, as has been mentioned, there is an epi-
demic of violence in Mexico and also in Central America. And so
there has been an increase in claims from people who are escaping
from that violence.

Not only is the United States being impacted with asylum
claims, our neighbors to the south are being impacted. For exam-
ple, the increase in asylum applications lodged by Central Ameri-
cans to countries other than the United States have increased, a
432 percent increase in the number of asylum applications in Mex-
ico, Panama, Nicaragua, Costa Rica, and Belize. So there is an epi-
demic and we are experiencing it, but our neighbors to the south
actually are seeing an even greater increase than we are.

Now, that does not obviate the need to be alert to fraudulent
claims. Nobody is arguing that we should not be vigorous in ag-
gressively protecting ourselves from fraudulent claims, not the ad-
vocates for refugee services or asylees. In fact, we know if there is
fraud, it hurts legitimate applicants. So there is not a disagreement
on that score.

I would just note, Mr. Crocetti—and thank you for the service
that you provided for our country for so many years and your con-
tinued interest in this. Many, as a matter of fact most, of the rec-
ommendations discussed in the report have been implemented in
terms of the access to the databases and on and on. I assume, as
you said earlier, that implementation of these recommendations
have actually helped decrease fraud in the system you had indi-
cated earlier.

If I am hearing you correctly—and I am going to take this to
heart—the suggestion you are making is that we need a systematic
kind of assessment as we go forward. I am not sure that that is
not happening, but I think that that makes sense. And I intend to
pursue this with the Administration. It is really a matter of if we
are doing well, we want to make sure that we continue to do well.
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For example, the drug cartel members—they are not eligible for
asylum. I mean, they are barred under the act, but we want to
make sure that we find out who they are.

And with that, I thank the gentleman for yielding and I yield
back. I will wait for my own time.

Mr. Gowpy. I thank the gentlelady from California.

The Chair will now recognize the gentleman from Ohio, Mr. Jor-
dan.

Mr. JORDAN. I yield my time to the Chairman.

Mr. Gowpy. I appreciate that, and I will hold my time until the
end and recognize the gentleman from Iowa, Mr. King.

Mr. KiNG. Thank you, Mr. Chairman. I appreciate this hearing
today and the witnesses.

A number of things come to mind to me. As I listen to the discus-
sion about 70 percent fraud—or likely fraud is the way I would in-
terpret that—and I think about my business world, if I had 70 per-
cent of any of the division or department or endeavor I was in-
volved in and it had been going on since maybe 2005—and we la-
ment that we do not have current data to work with—I would first
start with what can we do to put this all back together. Can we
do that quickly? If not, what would the world look like if we did
not have this program?

And I listened to Chairman Goodlatte speak about how the
United States provides asylum to a greater number than all the
other Nations in the world put together. So this is a great, big bite
out of the broader society that we are in.

But it does not seem to me that there is a high level of anxiety
about solving this problem. It seems that there are people here po-
litically that are willing to accept a significantly high level of fraud
without an urgency to fix it. When I see the numbers of unaccom-
panied adults arriving here in the United States, a number that I
believe Mr. Acosta said has gone to a multiple of seven times what
it was—I listened to Chris Crane, the President of the ICE Union
on a public statement the other day that he thought that they
would probably interdict around 50,000 unaccompanied minors in
the United States, and now I see this number of 60,000 unaccom-
panied minors.

This is something to me that I would ask the reason for this. I
would probably turn to Mr. Acosta on this. Can it be rooted in the
reauthorization of the unaccompanied alien minor protections from
2008? Did you see a change in that in the acceleration then as the
unaccompanied minors got two bites at the apple and all of the ac-
cess to benefits?

Mr. AcostA. Well, I think we have seen a large increase for a
number of reasons. One is because over the years, Congressman,
we have had a high percentage of illegal entries into our country.
We went from early 2000 with estimates of 30 million illegal aliens
in our country to over 12 million illegal aliens in our country right
now, many who come from Central and South America, many who
left their children behind. When we talk about the change, we have
seen a lot of the efforts by the parents to continue reuniting the
children.

I will add that 1 year ago we had a reduction of the illegal entry
of adults coming into our country, but the numbers of unaccom-
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panied minors entering the country illegally continued to increase
in the surges that we are talking about right now.

Mr. KING. And are most of them being brought in by coyotes?

Mr. AcosTA. Well, with my experience when I was the Director
in Mexico City, we had large smuggling organizations that were
participating in this scheme. And I will share with you that my be-
lief from what I know, most of the human smuggling operations are
working jointly with the members of the cartels in Mexico. It is
well organized. And I can assure you that if a large number of chil-
dren are being sent to the United States and smuggled into the
United States, it is with the knowledge of cartels or other human
smuggling organizations.

Mr. KING. Are you aware of any of them being required to bring
illegal drugs on their back as a price to their entry into the United
States?

Mr. AcosTA. I am not aware of any children. However, we know
the tactics that the cartels use. You might recall, Congressman——

Mr. KiNG. Thank you, Mr. Acosta.

Mr. AcoSTA [continuing]. Several years ago, 72 people were exe-
cuted in Mexico by cartel members.

Mr. KING. Thank you. We know that those numbers have gone—
the deaths have all been in the thousands, and it is tragic down
there. And I appreciate your bringing that up.

I would just point to a Center for Immigration Studies report by
Jessica Vaughn, “Deportation Numbers Unwrapped.” And I would
ask unanimous consent to enter it into the record.****

Mr. Gowpy. Without objection.

Mr. KiNG. Thank you, Mr. Chairman.

And I would point out too this. Within the context of this discus-
sion, we have heard repeatedly that the deportations under the
President are greater than they have ever been. And this report is
an objective report, and it is a summation that goes clear back. It
shows that the deportations right now—the removals right now all
together, and that in the definition of deportations used in this re-
port, are lower than they have been since 1973. The highest depor-
tations that we had may have taken place in 1986 except under
Bill Clinton in his last year in 2000, he actually set the record with
a number over 1.8 million deportations. So I make that point here
into the record, and I will introduce that report.

But I would turn to Mr. Ting and ask this question. If you have
a problem and you are trying to fix this problem and you do not
see that there is a solution coming—I appreciated your comment
about the cost-benefit analysis that people make no matter what
their particular economic status might be. And now here from the
United States’ viewpoint, cost-benefit analysis—it is not working so
good for us, and we are having trouble analyzing that. So I would
ask you do you believe that if we applied a bonding requirement
to the people that are being released into this country under the
asylum application, if that would help fix this problem and what
your view might be on that.

Mr. TING. Well, it would certainly alter the cost-benefit analysis.
There would be one additional cost to worry about. And I think,

*###%See Appendix for this submission.
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again, if we want less of anything, we have to raise the costs and
lower the benefits. That is just a basic fact of economic life.

Mr. KiNG. I thank you.

My time has expired and I yield back.

Mr. Gowpy. I thank the gentleman from Iowa.

The Chair will now recognize the gentleman from Idaho, Mr.
Labrador.

Mr. LABRADOR. Thank you, Mr. Chairman. I wonder if the Chair-
man would yield to a question real quick. I am wondering. I have
heard a lot of comments about immigration reform during this
hearing today, and I know you and I were not here during 2008
to 2010. But I wonder if the Chairman recalls what immigration
reform was passed by the Democrats when they were in charge of
Congress and the people of America had received promises from
the President of the United States that they would do comprehen-
sive reform when they were in power.

Ms. LOFGREN. Would the gentleman yield?

Mr. LABRADOR. No.

Mr. GowDY. I would tell the gentleman from Idaho, as he knows,
I was a prosecutor during that time period doing my best to get to
heaven. So I cannot tell you what did or did not happen during
that Congress.

Mr. LABRADOR. All right. Thank you, Mr. Chairman.

Mr. Crocetti, we heard testimony last month that asylum cred-
ible fear interviews are just 20 minutes long or less. Do any of you
believe—do you or anybody on the panel believe that giving the
asylum officers maybe 20 minutes is very difficult to make a cred-
ible fear determination?

Mr. CROCETTI. Yes, I do. I think it is very difficult to make an
accurate finding in less than 20 minutes or 30 minutes.

Mr. LABRADOR. So how would you suggest changing that?

Mr. CROCETTI. Well, one of the things that is absolutely essential
to a decision maker, an adjudicator, is that as many system checks
as possible could be done to identify any and all information to de-
termine credibility and an individual’s identity. So you can collect
the biometrics and you can do the background checks, but the odds
are there are not any records on most of these people. So now you
got to focus on the consistency of the story and the credibility.
Overseas verification of information and facts—one of the things I
would do is build and expand the overseas capability of CIS to
verify events, facts, and information instead of rushing judgment to
making decisions in 10, 20, 15 minutes and releasing people.

Mr. LABRADOR. Mr. Ting, do you have any comments about that?

Mr. TING. Well, I would build the State Department into this
process rather than building an entirely new infrastructure for CIS
overseas. There is an infrastructure over there. It is called our For-
eign Service. We have knowledgeable people in every country who
speak the language and have studied the culture, and that is a re-
source that ought to be drawn upon. It used to be drawn upon rou-
tinely in asylum adjudications, and it ought to again. In fact, again,
talk to the career CIS people. I think there are a lot of career CIS
people who agree with that and who regret that the State Depart-
ment has been taken out of the process.

Mr. LABRADOR. Mr. Acosta, do you have any comments on that?
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Mr. AcosTA. Yes. Having actually served 13 years outside the
United States with INS, I know that our offices are as responsive
as possible. They are experts at this particular process.

While I do not disagree completely with what Dr. Ting is saying,
I think we have the expertise but we need more resources for CIS
outside the country because that is the business that we are in. I
know that adjudicators take it very seriously and I know they can
respond. But as Mr. Crocetti stated, we need timely responses. We
cannot wait 90 days to adjudicate a petition inside the United
States. And in some cases, as the report presented here today has
shown, we did not receive responses on, I believe, something like
27 of the requests that were sent outside the United States. That
is not acceptable, Congressman.

Mr. LABRADOR. Ms. Acer?

Ms. ACER. Congressman, thank you.

Yes, I would add that I think one of the most important things
that can be done is to staff USCIS’ asylum office so it has enough
officers to conduct credible fear interviews and to devote as much
time as needed in each individual case and that those interviews
should be conducted in person not by videoconference. I think that
is very important as well.

I also wanted to note—there was a question before about bond.
Many asylum seekers actually are only given an opportunity for re-
lease with bond. And I spoke just the other day to an ABA project
working with people at the border, and they stressed to me how
few people are actually getting released right now.

I would like to also add

Mr. LABRADOR. If I can reclaim my time. Thank you.

Mr. Crocetti, you also mentioned in your testimony that once the
public became aware of these fraud reports, there was pressure to
release them broadly. Thereafter, the contents of the reports be-
came politicized. What did you mean by that? Can you please ex-
plain how the content might have changed once there was pressure
to release them broadly?

Mr. CROCETTI. Well, once FDNS lost most of the control of the
instrument, the benefit fraud assessment, after it went through an
internal review process. And senior management is obviously very
concerned about what a document (that is speaking for the agency)
is going to say publicly because it has repercussions. So as a result
of that, there were also the internal politics with regard to getting
the approval process. It would take forever. I would refer to it—
as I am sure most of you have heard—paralysis by analysis. And
we could no longer get the reports done due to internal and exter-
nal politicalization.

And I would suggest, as in my statement, that Congress mandate
that these reports and analyses be done and that a report be pro-
vided to Congress in an ongoing manner. Because if you do not—
and I have been through this for nearly 4 decades—it changes with
the Administration and the party, the majority party, and it keeps
jerking the agency back and forth. We careerists would really like
to have a mandate so we could focus on that and get it to you with
little political interference.

Mr. LABRADOR. Thank you very much.

I yield back my time.
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Mr. Gowpy. I thank the gentleman from Idaho.

And the Chair will now recognize the gentlelady from California,
Ms. Lofgren.

Ms. LOFGREN. Well, thank you, Mr. Chairman.

I think sometimes extravagant things are printed in the press
and it is really a distortion of what is really going on. And that
does not mean that there are not things that we can do to make
this system work better. And I think there have been some helpful
discussions here.

I have long thought that the country conditions—really, the State
Department is in the best position to provide that information, and
they do so on a yearly basis but they do not update it.

Having said that, sometimes there is open source information. I
mean, I remember many years ago when I was an immigration
lawyer and I had an asylum case, and here was the case. It was
a gentleman who was here, and he was Iranian. The Shah fell to
the radicals. But he was Jewish. And what they were doing in Iran
was they were machine-gunning the Jews. We could not get any in-
formation out of Iran at the time, but there was plenty of open
source information. And we were able to make the credible fear
case. Obviously, the law has changed since that time, especially the
1996 act that I participated in.

I think it is important to note in terms of the report that you
have discussed, Mr. Crocetti, that the indicators of possible fraud
that have been referred to—specifically the report says that the
negative credibility finding does not necessarily demonstrate that
there would be fraud. I mean, there can be a lot of reasons why
you might have a credibility issue. You may have a poor memory.
You could have a translation error.

The failsafe is that you are going to court and you are going to
have a vigorous process where we have, in most cases, the asylee
applicant is not represented, but the Government sure is. And if
you can make that claim, you have got some failsafe there.

So I think that does not mean that this is a perfect system, but
I think that the concerns that were expressed by Mr. Acosta about
things that happened in 1980 and 1988 and 1994—certainly those
were very much on the agenda of Congress when we revisited these
issues. In the 1996 act, I think we have created some problems
there in terms of the material support issue, for example. We have
not gone into that because this is not a hearing about that. But as
we know, for example, if you take up arms in any case, you are
barred.

And I remember talking to Secretary of State Colin Powell be-
cause the Montagnards, the Mennonites who were Montagnards,
were barred from asylum. And, of course, Colin Powell, before he
was Secretary of State, was a soldier in Vietnam and he had a tre-
mendous attachment to the Montagnards and what they did for
American soldiers. They were barred under our asylum laws be-
cause of their role on our side in the war. And while we messed
around trying to refine this issue, we finally just took the
Montagnards out of the mix. But to make that sensible it is very
important.

I would just like to also note that my friend, Mr. Labrador, con-
stantly says, well, when the Democrats were in charge, we did not
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do immigration reform. Obviously, immigration reform did not
pass. But I would like to note that in the 109th Congress, the
Democratic controlled Senate passed a bipartisan comprehensive
reform bill, and the House, then Republican controlled as now, re-
fused to take it up and passed an enforcement-only bill. In the
110th Congress, the Democrats in the Senate tried to pass a bipar-
tisan bill, but the Republicans blocked it and it fell apart. And I
chaired the Immigration Committee on this side. We tried to do
something modest, which was to provide relief for the families of
U.S. soldiers. And I will never forget that appalling markup where
our efforts to help the husbands and wives of American soldiers
was defeated by the rhetoric. In the 111th Congress, that is when
we had our 25-member bipartisan group working to put together a
bipartisan bill, which we eventually did. But we did pass the
DREAM Act which the Senate was unable to pass.

So I remain hopeful that we will be able to work together to re-
fine this system, but even more, those of us here working in good
faith can put our heads together and come together with an effort
to reform the immigration laws.

And just a final issue, Mr. Chairman. As I had mentioned pri-
vately, we do have an issue of unaccompanied minor children.
There is a surge. Those are not asylum cases. Those are children
who have been actually apprehended at our border. We need to un-
derstand what is going on there. There is a multinational effort un-
derway that includes El Salvador, Honduras, Guatemala, Mexico,
and the United States to try and come to grips with that. It is my
hope that we again—I just mentioned that I would love to have the
Chairman participate—that we can work in a multinational way to
make sure that the right thing is happening there and that chil-
dren are not exploited or injured.

With that, I yield back my time.

Mr. Gowpy. I thank the gentlelady from California.

The Chair will now recognize himself for questions.

Mr. Ting, there have been a number of studies referenced today
with various levels of fraud detected, some as high as 70 percent,
some 30 percent. I am not smart enough to know what the percent-
age of fraud is. I think I am smart enough to know that nothing
will sap the generosity of my fellow citizens quicker than fraud and
a perception that we are doing nothing about it. So whether the
number is 10 percent, they expect us to do everything we can to
eradicate that 10 percent.

So against that backdrop, I want to pursue two different lines
with you. Firstly, detect and deter. I think Mr. Crocetti said the
standard is a mere preponderance of the evidence, which is the
lowest legal standard by which you would prove any claim in any
court. That does not get any lower than slightly tilting the scales
of justice. Has there ever been any thought to raising the standard
of proof above mere preponderance of evidence?

Mr. TiNG. Well, I actually think preponderance of the evidence
is a pretty respectable test. The test for withholding of removal is
more likely than not. And as somebody has said, you know, 51 per-
cent does it.

Mr. Gowbpy. It is not even 51 percent. It is 50.1 percent.
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Mr. TING. Yes, 50.1 percent does it. That is a preponderance of
the evidence. And that was the test when we did not have 208,
when we only had withholding of removal. That was the test for
withholding of removal.

And indeed, when 208 was adopted, the position of the Service
and the BIA was that the standard would be the same under asy-
lum. And they litigated that issue. It went all the way to the Su-
preme Court in a case that I cited in my presentation called
Cardoza-Fonseca in 1987. The Supreme Court in a split decision
ruled that there was a standard even lower than that that applies
to asylum. And the example that was used in the majority opinion
was that if there is even a 10 percent possibility of persecution,
that that would be sufficient under 208. That would not be suffi-
cient under withholding of removal, but 10 percent as opposed to
the 50.1 percent that you just talked about for withholding of re-
moval, that a 10 percent possibility of persecution would be suffi-
cient, legally sufficient, for authorization of asylum.

So that is why I am saying maybe we ought to get back to that.
Maybe that 50.1 percent is not such a bad standard compared to
the 10 percent the Supreme Court has authorized in Cardoza-Fon-
seca.

Mr. Gowpy. I would agree 50.1 is more than 10, but 50.1 is the
lowest standard above which any claim has to be proven in a court
in this country.

Mr. Crocetti also mentioned, because I made a note, that these
are credibility-intensive inquiries, that credibility is sometimes the
only thing that is going to be judged. And juries struggle for weeks
sometimes to determine whether or not a witness is credible, and
the judge always instructs the jury you may believe part of what
a witness says, you may believe one thing a witness says, you are
free to weigh and balance that credibility however you want. And
you look at the tools that juries use: corroboration, physical evi-
dence, bias. Bias is incredibly important when you are determining
credibility.

So what tools are used in this analysis to determine whether or
not somebody is telling the truth or not?

Mr. TiNG. Of all the information, you have to determine whether
there is anything that raises a question, any red flags, and as soon
as you have one lead, if you will, you continue to pursue that and
see if you get others. And once you challenge their credibility, as
far as I am concerned, then you lean toward an unfavorable deci-
sion. Now, in the case of asylum with CIS, that is simply referring
them to the immigration judge. So there could be two different
standards there being applied.

Mr. Gowpy. Well, Chaffetz had a hearing on Oversight, and I
asked a witness—I cannot recall his name, but he was somebody
who works for the Government that is in enforcement—that the
fact that you lie on one part of your petition or application should
not be considered as any evidence of veracity or lack thereof on an-
other part, which I just find to be mind-boggling that you can pick
and choose which questions you are going to answer truthfully and
which ones you are not.
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But leaving the detect and deter for a second, I want to get to
the punishment. What are the consequences for falsely asserting an
asylum claim?

Mr. TING. Well, you are charged with fraud and misrepresenta-
tion, and then you are removable.

Mr. GowDY. Are those prosecuted with vigor?

Mr. CROCETTI. Well, I would have to defer to ICE or the Depart-
ment.

Mr. GowDY. But you have been around a long time. Despite your
youthful appearance, you have been around a long time. So my
question is, if there is no disincentive to asserting a claim, if you
are not going to be prosecuted for making a false claim or for fraud,
where is the disincentive to doing it?

Mr. CROCETTI. Well, one of my frustrations throughout my career
is the fact that whenever there is a ground of inadmissibility, there
seems to always be an exception or a waiver available. And as pro-
vided in my testimony, I think we need to think differently and ap-
proach things a little bit differently. Maybe requiring one to be out-
side the country for a couple years is not quite the hardship that
we have made it over the years. And until we start really getting
serious and holding people accountable for their representation, we
are going to continue to encourage fraud because the fraudsters, if
you will, know there is a mechanism to get a waiver or an excep-
tion or whatever.

Ms. ACER. Mr. Chairman, can—I am sorry.

Mr. Gowpy. Well, I am out of time. In fact, I am woefully out
of time. So I am just going to say this in conclusion.

Ms. LOFGREN. I ask unanimous consent to give you another
minute so she——

Mr. GowDy. Yes, but that is only so she can answer. You do not
really want to give me another minute. I am happy because of her
generosity. I am happy for you to answer the question if you want.

I would also like you to answer this one other question, because
I do not know it, while you are answering that one.

If you abscond while you are on bond, does that impact your
credibility in a subsequent proceeding?

Ms. ACER. Let me just jump in first to just reiterate again that
fraud hurts everyone, including bona fide asylum seekers, and we
really do need to make sure that whatever measures we look at are
actually tailored to deal with fraud and do not block innocent indi-
viduals.

I want to go back to your prosecution point, which I think is an
important one. There have been, I think, stepped-up prosecutions
in recent years and some really major ones which send a very
strong signal. They are not just dealing with things in the past. It
sends a signal in the future that fraud will not be tolerated. So I
want to agree that those who perpetrate fraud absolutely need to
be dealt with.

I want to go back to this impression that the asylum system is
somehow really easy. It is actually really difficult for people who
are in the system and people who are bona fide refugees who go
on to be granted. It is a hard system for them. So I just want to
add that one point in as well.



78

Oh, on the bond question. Sorry. So for individuals who do not
comply with bond, there can be a range of consequences. I mean,
the most important thing is that they actually are re-detained if
they have not complied with bond

Mr. GowDy. I know. I am asking whether it impacts your credi-
bility.

Ms. ACER. I am sorry. I was in the middle of saying that. Sorry,
sir.

Yes, indeed, it could potentially impact your credibility, anything.
If you said you are going to show up and you do not can impact
your credibility potentially.

Mr. Gowpy. Well, on an almost note of accord, we will end with
me simply making this observation. I am convinced that everybody
at this panel and frankly everyone on this dais would move heaven
and earth to help someone who is legitimately making a claim for
asylum. I am convinced of that. And those who behaved and re-
mained in the hearing room, I am convinced of that as well.

But I have got to stress—at least in my district—I cannot tell
you about the rest of the country—what will undercut people’s gen-
erosity of spirit quicker than anything else is fraud. And not only
is it going to impact the fraudster, it is going to impact people mak-
ing legitimate claims if we do not do something to get that number
down as low as we can.

So with that, on behalf of all of us, thank you for your time, your
expertise, your collegiality with one another and with the members
of the panel.

Ms. LOFGREN. Could I ask unanimous consent to place in the
record a statement from the United We Dream Network?*##**

Mr. Gowpy. Without objection.

Ms. LOFGREN. Thank you.

Mr. GowDy. This concludes today’s hearing. Thanks to all of our
witnesses for attending.

Without objection, all Members will have 5 legislative days to
submit additional questions for the witnesses or additional mate-
rials for the record.

The hearing is adjourned.

[Whereupon, at 12:09 p.m., the Subcommittee was adjourned.]

#H#+4See Appendix for this submission.



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

(79)



80

Material submitted by the Honorable Trey Gowdy, a Representative in Con-
gress from the State of South Carolina, and Chairman, Subcommittee on
Immigration and Border Security



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95
APPENDIX



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141

Material submitted by the Honorable Zoe Lofgren, a Representative in Con-
gress from the State of California, and Ranking Member, Subcommittee
on Immigration and Border Security



142

In FY2012, ICE rcported that 80% of asylum scckers found to have a credible fear were granted parole
and the other 20% were detained as they could not establish “exceptional overriding factors.” While the
parole guidelines released by ICE in 2009 help ensure asylum-seekers are not inappropriately detained,
ICE should codify into regulations the new parole process and criteria under which asylum seekers who
are found to have a credible fear of persecution can be paroled instead of detained.

Improve Detention Standards for Asylum-seekers

Asvlum-seekers arrive to the United States having faced trauma. Detaining such individuals in penal
detention centers risks re-traumatizing these individuals. A 2005 study by the U.S. Commission on
Intcrnational Religious Freedom (USCIRF) found that in some facilitics, asylum scckers werc housed
with inmates serving criminal sentences or criminal aliens, despite ICE detention standards forbidding the
co-mingling of non-criminal detainces with criminals.” In addition, the study found asylum scckers were
required to wear prison uniforms and were handcuffed and shackled like criminals® A newly released
study by USCIRF in April 2013, found that only 4,000 of ICE’s 33,400 detention beds are in civil
facilities. Most asylum-seekers continue to be held in jail-like facilities.*

Detention should not be used as standard practice. Asylum seekers, who in many cases are already
traumatized, should only be detained in rarc cascs where necessary to protect national security or to
cnsurc fraudulent documents arc not uscd to asscrt an asylum claim. When detention must be uscd, ICE
should ensure all asylum seekers are detained in civil facilities only and that such facilities meet minimum
standards of care for the detainees. Such facilities should allow for greater freedom of movement,
cxpanded programming activitics, and acccss to legal counscl and a Legal Orientation Program (LOP).

Authorize DHS/USCIS Asylum Officers to Adjudicate Asylum Claims

Trained USCIS asylum officers make a credible fear determination and then refer asylum-seekers
identified at or near a U.S. border who have demonstrated a credible fear of return to overwhelmed
immigration courts rather than adjudicating the case themselves as they do in affirmative asylum cases.
This unnccessarily adds to the burden on the immigration courts, uscs scarce government resources
inefficiently, and exposes asylum-seekers to additional trauma and in some cases prolonged detention.

For those asylum seekers found to have a credible fear, they may then submit an asylum application to an
immigration court within Department of Justice (DOJ)’s Executive Office for Immigration Review
(EOIR), and immigration judges hear the cascs. Demed asylum scckers can file an appeal with the Board
of Immigration Appcals (BIA). With these various agencics and adjudicating officcrs making decisions at
various points in the asylum process, coordination remains a major challenge between DHS and DOJ and
also within DHS itself.

To make the process more efficient and for humanitarian reasons, we urge the authorization of asylum
officers to conduct full, non-adversanial asylum interviews of asylum-seckers identified at or neara U.S.
border, rather than sending them directly to full adversanial hearings before the immigration courts. This

! Assessing the 11.S. Government's Detention of Asylum Seckers: Turther Action Needed to Fully Tmplement
Reforms (2013), U.S. Commission on International Religious Treedom, available online at

http:www useirl gov/images/FR S-detention%20refon Oreport%20Apri% 202013 .pdf

*Report on Asylum Seekers in Expedited Removal, U.S. Commission on International Religious Freedom (2005),
available online at htlp: /Awww.useir] sov/reporis-and-bri special-reports/1 892-report-on-asyLum-
expedited-rem tinl

* Thid

* Assessing the U.S. Government's Detention of Asylum Seekers: Turther Action Needed to Fully Tmplement
Reforms (2013), U.S. Commission on International Religious Freedom, available online at

hitp:eww usent povimapes/TRS-detention%20reforms%20report? 20 April%a 202015 .pdf
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would occur after they have both cxpressed a fear of return to Customs and Border Patrol (CBP) and
successfully passed a credible fear interview. All of the background and security checks in the current
process would be maintained. This would resolve many asylum cases effectively without the need to
expend the additional resources required for immigration court hearings and also reduce the number of
claims heard in the Board of Immigration Appeals. The ability for an asylum-seeker to also discuss their
situation in a non-adversarial sctting would facilitate more detailed, improved information about the claim.

Eliminate the 1-year Filing Deadline

The 1-year filing deadline instituted in 1996 as a fraud deterrent has become a barrier to many with a well-
founded fear of persceution. Some asylum scckers with a well-founded fear of persceution have been
denied asylum and/or ordered deported simply because they did not meet the 1-vear deadline as they were
unawarc of the deadline or in some cascs have been so severcly traumatized that it takes over a vear to
process and write about their situation in an asylum application. A study by Philip Schrag in the William
and Mary Law Review, in fact, found that since 1998, DHS rejected, because of the deadline, at least
15.700 individuals to whom it would otherwise have granted asylum.”

Any and all fraudulent asylum claims should be investigated and dealt with accordingly. The United States
has mstituted strong anti-fraud measures in the asylum system to ensure fraudulent claims arc properly
dealt with and doing so cnsures the integrity of the system. The filing deadline. howcever, has had limited
impact on deterring fraud, and instead made the current system more inefficient as the overburdened
immigration courts have to divert limited time and resources focused on determining the date of entry and
filing datc instcad of asscssing the actual merits of the asylum claim. Even asylum scckers who file within
1 year of arrival may still be negatively impacted by the deadline if they cannot show their date of entry.
Extending the deadline to two or five years or expanding the cxceptions to the deadline would not resolve
the problem as the courts will still need to determine date of entry as a core determining factor in their
asylum claim.

Refugees barred by the current filing deadline only have access to a temporary form of protection,
withholding of removal, but this docs not provide long term stability or sceurity through permancnt
residency and leaves them at risk of deportation and detention. Withholding of removal also docs not allow
refugees to petition to bring their children and spouses to safety in the United States, keeping refugee
families divided and leaving young children stranded in difficult and dangerous circumstances abroad.

We strongly support climinating the filing deadline so bona fide refugees will not be returned back to their
country of persecution based on an arbitrary requirement.

Ameliorate Unintended Consequences of Terrorism-related Inadmissibility Grounds (TRIG)

For over a decade, expanded definitions of “terrorism” and “terrorism-related activity” in the USA Patriot
Act of 2001 and the Real TD Act of 2005 have denied bona fide refugees and asylees admission, legal
permancnt residence, and the ability to bring their spouses and children who remain overscas to the
United States.

There currently are over 3,000 refugees and asylees whose cases are on hold, despite having passed the
difficult test to prove they are refugees. Some are refugees who are in dangerous situations abroad whose
rescttlement to the United States would offer them and their families protection from danger. In some
cascs, refugees and asylees who have been Iegally admitted to this country have waited as long as ten
years to obtain legal permanent residence and reunite with their spouses and children. While this and

* Schrag, Philip, “Rejecting Refugees: 1lomeland Security’s Administration of the One-Year Bar to Asylum,”
William and Mary Law Review 651 (2010), available online at http:/Awmilaweeview.org/files/Schrag pdf
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previous Administrations have taken steps to issuc cxemptions, more must be donc to fully implement the
authority they have to ensure these bona fide refugees and asylum-seekers do not stay in legal limbo.

We urge USCIS to allow officers to examine cases and provide relief to individuals on a case-by-case
basis for refugees who had voluntary associations with Tier T groups not designated as terrorist groups
or treated as such by the U.S. government in any other context. Congress should also review and revise
current legal interpretations of what constitutcs “matcrial support™ to cnsurc statutory intcrpretations are
brought in line with the purpose of the law, which is to exclude and deny reliefto persons who provide
meaningful support to terrorist groups and pose a terrorist threat to the United States.

Conclusion

As the Housc of Represcentatives considers major changes to our immigration laws, we urge you to give
due consideration to strengthening our current asylum and refugee resettlement systems in a way that
provides a fair and efficient process for those fleeing persecution to find safety in the United States.
Specifically, we urge improvements to the expedited removal process, improved detention standards for
asylum seekers and other immigrants, the authority for DHS/USCIS officers to adjudicate asylum claims,
the elimination of the one-year filing deadline, and a re-examination of the impact of terrorism-related
admissibility grounds (TRIG) on refugees and asylees.

The House of Representatives has a unique opportunity to ensure that our laws and the administration of
those laws are consistent with the traditions and legacies that makes the United States a world leader in
rcfugee protection.

Signed by:

Leith Anderson
President
National Association of Evangclicals

Stephan Bauman
President and CEO
World Relief

Robert Gittelson
Vice President of Government Relations
National Hispanic Christian Leadership Confcrence

Russell D. Moore
President
Southern Baptist Ethics & Religious Liberty Commission

Samuel Rodriguez Jr.
President
National Hispanic Christian Leadership Contference

Mathew Staver
Founder and Chairman of the Board, Liberty Counsel
Dean, Liberty University School of Law
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I am Bishop Eusebio Elizondo, auxiliary bishop of the archdiocese of Seattle, WA, and chairman
of the U.S. Conference of Catholic Bishops” (USCCB) Committee on Migration. T testify today
on behalt of the Committec on Migration about the Catholic Church’s perspective on U.S. asylum
policy.

I'would like to thank Chairman Gowdy and Ranking Member Lofrgren for the opportunity to
comment on the important topic of U.S. asylum policy. As Catholics and Christians we recall
that Jesus himself was an asylum-seeker. One of Jesus’ first experiences as an infant was to flee
for his life from King Herod with his family to Egypt. Jesus, Mary, and Joseph were asylum-
scekers and faced the same choice as the onc facing thousands of asylum-scckers who flec to the
United States every year.

Mr. Chairman, my testimony today will recommend that Congress:

o Strengthen the nation’s asylum regime to cnsurc robust and humanc asylum protection
for bona-fide asylum seekers to our country;

¢ Support Mexico to strengthen its refugee protection systems; and

¢ Examine and seck solutions to the root causes of migration, such as violence from non-
state actors in countries of origin.

IR Catholic Social Teaching

The Catholic Church is an immigrant church. I myself was born in Mexico and am among the
more than one-third of Catholics in the United States who are of Hispanic origin. The Catholic
Church in the United States is also made up of more than 58 ethnic groups from throughout the
world, including Asia, Africa, the Near East, and Latin Amcrica.

The Catholic Church in the United States has a long history of involvement in refugee and asylum
protection, both in the advocacy arena and in welcoming and assimilating waves of immigrants,
refugees, and asylum seekers who have helped build our nation. Migration and Refugee Services
of USCCB (MRS/USCCB) is the largest refugee resettlement agency in the United States,
resettling one million of the three million refugees who have come to our country since 1975, We
work with over 100 Catholic Charitics across the country to welcome refugcees, asylees, and
unaccompanied alien children into our communities. Also, the Catholic Legal Immigration
Network, Inc. (CLINIC), a subsidiary of USCCB, supports a rapidly growing network of church
and community-based immigration programs. CLINTC’s network now consists of over 212
members serving immigrants and their families, including asylum seekers in over 300 offices.

The Catholic Church’s work in assisting asyvlum seekers and all migrants stems from the belief
that cvery person is created in God’s image. In the Old Testament, God calls upon his people to
carc for the alicn because of their own alicn cxpericnce: “So, vou, too, must befriend the alien, for
vou were once aliens vourselves in the land of Egypt” (Deut. 10:17-19). In the New Testament,
the image of the migrant is grounded in the life and teachings of Jesus Christ. In his own life and
work, Jesus identified himself with newcomers and with other marginalized persons in a special
way: “Twas a stranger and you welcomed me.” (Mt, 25:35). Jesus himself was an itinerant
preacher without a home of his own, and as noted above, he was an asylum seeker fleeing to
Egypt to avoid persccution and death. (Mt. 2:15).

In modern times, popes over the last 100 years have developed the Church’s teaching on
migration, Pope Pius XII reaffirmed the Church’s commitment to caring for pilgrims, aliens,
exiles, and migrants of every kind, affirming that all peoples have the right to conditions worthy
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of human life and, if these conditions are not present, the right to migrate.! Most recently, Pope
Francis defended the rights of asylum-seekers early in his papacy, traveling to Lampedusa, Italy,
to call for their protection. Pope Francis decried the “globalization of indifference™ and the
“throwaway culturc™ that Icad to the disrcgard of those flceing persceution or sceking a better life.

In their joint pastoral letter, Strangers No Longer: Together on the Journey of Hope, A Pastoral
Letter Concerning Migration,” January 23, 2003 (Strangers No Longer), the U.S. and Mexican
Catholic bishops further define Church teaching on migration, stressing that vulnerable immigrant
populations, including refugees, asylum seekers, and unaccompanied minors, should be afforded
protection, without being placed in incarceration while their claims are being considered:
"Retugees and asvium scckers should be afforded protection. Those who tlee wars and
persceution should be protected by the glebal community. This requites, at a minimum. that
migrants have a right to claim refugee status without incarceration and to have their claims fully
considered by a competent authority.” No. 37. "Because of their heightened vulnerability,
unaccompanied minors require special consideration and care " No. 82. Asylum seekers and
refugees should "have access to appropriate due process protections consistent with intemational
law." No. 99

For these reasons, while the Catholic Church recognizes governments’ sovereign right to control
and protect the border, we hold a strong and pervasive pastoral interest in the welfare of migrants,
including asylum seekers and welcome newcomers from all lands. The current immigration
system, which can lead to family separation, arbitrary detention, exploitation, and even death in
the desert, is morally unacceptable and must be reformed. The aspects of that reform that T will
address today relate to asylum-seekers. 1 will also explore the regional challenge that the nations
of the Americas, including the United States, face with the rise in violence in Central American
and Mexico.

1I. Factors pushing asylum-seekers to leave their home countries

The Catholic Church supports maintaining and cnhancing a robust and humane refugee protection
system in the Americas. In recent years, there has been an increase in violence in Mexico and
Central America. Many flee from Central America to Mexico, with many of those travelling on
to the United States.

Indeed, there has been an increase in the number of asylum seekers at the U.S.-Mexican border
that can be seen by the steady increase in the number of credible fear determinations by the
United States in the last five vears and especially by the spike in applications last year: 5,523 in
FY2009; 7,848 in FY2010; 10,667 in FY2011; 12,056 in FY2012; and 33,283 in FY2013. AILA
Info Net Doc. No. 13110804 (Posted 11/08/13), provided by DHS/USCIS, 10/10/2013.

We are deeply concerned about the root causes that compel persons to flee from their Central
Amcrican countrics for protcction. Most obscrvers belicve that this recent flight from Central
Amecrica is duc to the increased criminal violence and human rights violations in Central
America. The U.S. State Department observes that

Violence is tragically commonplace. and crime routinely goes unreported, uninvestigated,
or unprosecuted. The resulting impunity atfects all citizens, but some groups tend to
suffer disproportionally, such as community leaders and advocates for human rights and
justice, vouth, women, and other vulnerable populations. Public offictals who ignore

' Pope Pius XII, Exsul Familia (On the Spiritual Care of Migrants), September, 1952.
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human rights viclations and perpetuate a culture of impunity also undermine the rule of
law and rob citizens of their trust in government institutions.”

USCCB recently returned from a fact-finding trip to the region to try to better understand these
root causcs. We found the following;:

Violence is permeating all aspects of life in parts of Central America and Mexico. Organized
criminal armed groups, drug cartels, human traffickers, and smuggling rings operate with
impunity, intimidating and threatening families. Criminal armed groups are present in
communitics, charging “renta” to familics and businesscs in order to receive “protection.” The
goverments in the region, lacking resources and the political will, have been unable to control
these non-state actors, and in some cascs have had to co-cxist with them. There are reports that
law enforcement and even government officials cooperate with these groups and that corruption
is prevalent. Indeed, some of those threatened by the violence of armed criminal groups
and feeling pressure to flee from Central America are young people, teenagers. As an
example, 95 percent of crimes against youth in Honduras go unpunished. Moreover, a 2012
UNICEEF poll concluded that 70 percent of 12 to 17-year old respondents in El Salvador
said that intimidation by criminal armed groups and family disintegration had sparked
their desire to flee their country.

Our recent USCCB delegation to Central America helped us to see the human impact of that
pressure when we visited with a mother of a 17-year old girl. This mother was sitting side-by-
side with other mothers and grandmothers in the waiting arca of a government migration
processing compound in San Salvador, waiting for their children to be processed back into El
Salvador after deportation back from Mexico or the United States. Her daughter had fled from El
Salvador because she had been threatened by one of these armed criminal groups in San Salvador,
vet the mother had been afraid to file a complaint with the police because other vouth had been
killed for trying to stand up to these groups. In a halting, tearful explanation, she echoed what
other mothers and grandmothers had said, “We are desperate to keep our children safe. We know
it is dangcrous for them to flee but we would rather have our children dic trving to cscape than to
dic in front of us in the violence and despair here.”

Migrants fleeing violence for safety cannot find protection in Mexico. Migrants who flee
Central America cannot fiud safety in Mexico, as the asylum system does not adequately protect
them. The journey north is becoming more dangerous, as migrants are charged passage “tees” by
organized crime clements at threat of their lives. Human traffickers flourish as well, imprisoning
people for labor or scx purposcs. According to a Covenant House report, as many as 80 percent
of young women who make the trek north endure some form of sexual violence in Mexico.

A significant number of migrants have valid asylum claims. While the popular perception of
many in the United States is that migrants come here for economic reasons, a growing number are
fleeing violence in their homelands. The increased number of those requesting asylum from
Central Amecrica shows a morc complex picture, with some traveling to Mexico and sonic
traveling to the United States to join family members in scarch of sccurity. Denying them asylum
and sending them back to the armed criminal groups and drug traffickers persecuting them could

? Fact Sheet, Central America Regional Sceurity Initiative: Citizen Sceurity, Human Rights, and
the Rule of Law, Burean of Western Hemisphere Affairs, U.S. Department of State, available at
htte: //www state cov/p/wha/rls/fs/2013/2 10019 hitm
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ensure their demise. Among those with valid asylum claims are young people threatened by the
armed criminal groups.

[LIR Policy Recommendations
A. Assuring Robust, Humane Asylum Protection

Mr. Chairman, we understand the desire of you and your colleagues to ensure that the U.S.
asylum system provides protection to bona fide asylum-scekers and not those who arc trying to
take unfair advantage of the system. We sharc that goal, and belicve that the United States
currently has the tools to identify and prevent fraud. The U.S. government can protect the
American public by using the many tools available to them.

Over the years, Congress has built in many frand precautions into the U.S. asylum process.”

cse include an in-depth cxamination of cach person’s case, an in-person interview or hearing,
and rigorous cxamination of cvidenee to make sure the applicant meets the strict refugee
definition and is not otherwise barred. The asvium seecker signs the application under penalty of
perjury. fraudulent applicants are permanently barred, and fraudulent filers, preparers and
attorneys can be prosecuted.

In addition, there are numerous bars that prohibit asylum for anvone who has persceuted someone
else, committed a particularly serious crime, an aggravated felony, a serious nonpolitical crime
abroad, terrorist activity, material support of terrorist activity, or who reasonably presents a
danger to the security of the United States. (INA sec. 208(b)(2)ii-v).

Morcover, federal faw requires extensive background and sceurity checks that are tools to identify
fraud and safeguard security. (INA sec. 208(d)(5)(A)(i).) The data bases, among others, include
the Central Index System (CIS), Deportable Alien Control System (DACs), Automated
Nationwide System for Immigration Review (ANSIR), the Interagency Border Inspection Svstem
(IBIS) (that has incorporated the National Automated Immigration Lookout System (NATLs), and
IDENT databasc checks, (Sce Office of International Affairs Asylum Division, Affirmative
Asylum Procedures Mamual (Asylum Morual), 2007, updated 2010, pp. 2-6.) The FBI also
checks names, birthdates, and fingerprints against their databascs, and all asylum applicants arc
also sent to the CIA to be checked against their databases.

Mr. Chairman, we believe these tools, properly used, are sufficient to ensure that the asylum
protection system protects those doserving of relief. Increasced penaltics and detention for
asylum-scckers would not necessarily uncover or deter would-be fraudulent applicants, but would
harm those secking protection.

In addition to using the tools available to identify any possible fraud, we urge the adoption of the
following policy recommendations:

Pass Immigration Reform Legislation and Stop the Enforcement-Only Approach to Managing
Migration. Since 1993, when the U.S. Border Patrol initiated a series of enforcement initiatives
along our southern border to stem the flow of undocumented migrants, Congress has appropriated
and the federal government spent about $50 billion on border enforcement, tripling the number of

*For morc information, scc Anti Frand and Sccurity Safcguards in the Asylum System at
http://www humanrightsfirst.org/wp-content/uploads/pdf/ANTIL-
FRAUD AND SECURITY SAFEGUARDS IN THE ASYLUM SYSTEM pdf
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Border Patrol agents and introducing technology and fencing along the border.

During the same period, as Congress has cnacted onc enforcement-only measure after another,
the number of undocumented in the country has more than doubled and, tragically, nearly 8,000
migrants have perished in the desert of the United States. One of the more troubling and severe
enforcement efforts that has been implemented in the name of protecting the border, Operation
Streamline, has criminalized unauthorized entry and re-entry of immigrants beyond the civil
immigration system, placing them in the U.S. federal criminal justice system. The sheer volume
of individuals detained under this program has overwhelmed the U.S. court and prison systcm and
has led to procedural due process violations in the courts and substantive duc process violations
related to arbitrary detention.

As you may know, Mr. Chairman, the U.S. bishops have expressed concern with the border fence
that has been built along our southern border as well as the ongoing implementation of Operation
Streamline. We do not believe these approaches will solve the problem of illegal immigration and
could send migrants, including asylum scckers, into cven more remote regions of the border and
into the hands of unscrupulous smugglers. They are even more inappropriate and ineffective as
deterrent to asylum seekers fleeing violence and human right violations.

Rather, we would support your consideration of immigration reform legislation which would
include 1) a path to citizenship for the 11 million in this country; 2) a worker program to permit
low-skilled workers to migrate safely and legally to work in important industries in this country;
3) reforms in the family-based immigration system so that families are reunited in an expeditious
manner; 4) restoration of due process protections in immigration law; and 5) policies which
address the root causes of migration.

Pursue alternatives to detention. Mr. Chairman, we are deeply concerned with the status quo
when it comes to the detention of aliens who are in removal proceedings, especially vulnerable
migrants, such as asvlum seekers. We applaud DHS for their recent initiatives to reform the
detention system, but we believe that statutory change is necessary.

In April 2013, the bi-partisan U.S. Commission on International Religious Freedom (USCIRF)
found that the U.S. often detains asylum seekers in inappropriate jail and jail-like facilities. See
Assessing the U.S. Government’s Detention of Asylum Seekers: I'urther Action Needed to I'ully
Implement Reforms, U.S. Commission on International Religious Freedom, April 2013,

In this regard, we recommend the following policy reforms:

¢ end mandatory detention and the nationwide bed mandate to restore discretion to
immigration officials and judges to release individuals who are not a flight risk and do
not posc a risk to public safcty. particularly asylum-scekers;

o cstablish and fund nationwide, community-based altcrnatives to detention programs;

» improve standards for detention conditions, by promulgating regulations that apply to all
facilities used for U.S. immigration detention, making the detention system truly civil in
nature and including prompt medical care in compliance with accreditation requirements,
and appropriate standards through regulations for families, children, and victims of
persceution, torture, and trafficking;

e provide access to legal counsel for those in asylum and immigration proccedings;
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o provide funding and authorizations for legal orientation programs nationwide by the
DOIJ/EOIR to facilitate more just and efficient proceediugs;

o increasc funding for adjudication by DHS/CIS and by DOJ/EOIR so that backlogged
cascs arc adjudicated and there are sufficient resources to adjudicate ongoing cascs in a
timely manner; and

o cstablish a new Office of Detention Oversight at the Department of Homeland Security.

End Expedited Removal Reform or At Least Pursue USCIRF Reforms. Mr. Chairman, we arc
also concerned with the ongoing cxpansion of the Expedited Removal process. Those who come
to our shores or borders in need of protection from persecution should be afforded an opportunity
to assert their claim to a qualified adjudicator and should not be detained unnecessarily. The
expansion of “expedited removal,” a practice that puts hona fide refugees and other vulnerable
migrants at risk of wrongful deportation, should be halted. At a minimum, strong safeguards, such
as those suggested in the 2005 and 2013 reports by the bi-partisan U.S. Commission on
Intcmational Religious Freedom (USCIRF), should be instituted to prevent the retum of the
persceuted to their persccutors. We urge the subcommittee to include these reforms in any reform
legislation.

Pursue Fairer Access to Asylum by Revising Unfair, Inhumane Bars and Restrictions. We also
believe that the definitions of terrorist activity, terrorist organization, and what constitutes
matcrial support to a terrorist organization in the Immigration and Nationality Act (INA) were
written so broadly and applied so expansively that thousands of refugees and asylum-seekers are
being unjustly labeled as supporters of terrorist organizations or participants in terrorist activities.
These definitions have prevented thousands of bona-fide refugees from receiving protection in the
United States, as well as prevented or blocked thousands of applications for permanent residence
or for family reunification.

We commend the recent actions by the Department of Homeland Sccurity to excreisce their
exemption power under the law, and encourage them to take additional steps with exemptions.
We also urge the committee to reexamine the overly broad definitions mentioned above and to
consider altering them in a manner which preserves their intent to prevent actual terrorists from
entering our country without harming those who are themselves victims of terror—refugees and
asylum-scekers.

Repeal the one-year asylum deadline. We ask the committee to repeal the onc-year filing
deadline on asylum applications, which has prevented many asylum-seekers from obtaining
immigration relief. Often it takes time for asylum-seekers to adjust to the United States and obtain
legal assistance to file claims. Many are detained and are unable to access the asylum system.

Restore Due Process Reforms. Finally, we urge the conmittee to reexamine the changes made
by the 1996 1llcgal Immigration Reform and Immigrant Responsibility Act (11IRIRA), which
cviscerated duc process protections for many inmigrants and some asylum scckers. We urge you
to restore administrative and judicial discretion in removal proceedings so that families are not
divided; repeal the 3-and 10-vear bars to re-entry, and revisit the number and types of offenses
considered as aggravated felonies as a matter of immigration law.
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B Assure Robust, Humane Refugee Protection in Mexico

Mr. Chaimman, the USCCB is also very concemed with the plight of Central Amcrican asylum
seekers in Central America and Mexico. With this in mind, we feel strongly that the following
U.S. support should be provided to Mexico:

o Work closely with UNHCR to support Mexico to strengthen its asylum system,
cspecially to protcct most vulnerable asylum seckers in Mcexico, including at-risk women.
at-risk children, unaccompanied children, and victims of torture, trafficking and gender-
based violence.

o Work closely with UNHCR to support Mexico to establish and implement refugee
processing to identify, screen, and pursue durable solutions for Central Americans fleeing
to Mexico, including rescttlement to the United States. This should also include a
capacity to identify unaccompanied refugee children, to conduct Best Interest
Dcterminations of these children, and to pursuc durable solutions for them, including
resettlement to the United States.

» A transnational family reunification approach should be adopted when deciding on
durable solutions in the best interest of unaccompanied children. This includes family
tracing and assessment, through international home studies, of the viability of all family
reunification options, regardless of geography, for reunification.

® Rectum and re-integration scrvices in countrics of origin should be supported by the U.S.
Government, with clear authority and appropriations given to the appropriate agency.

C. Investigate and Address the Root Causes of Migration

As the bishops have also taught, all persons have the right not to have to migrate. All should be
able to remain in their homeland and find there the means to support themselves and their
families in dignity. Migration flows should be driven by choice, not necessity.

It is clear that, bevond economic reasons, migrants, including children, are migrating to escape
persceution and to receive protection. First, cttorts to address the underlying causcs of violence in
the border regions must continuc. Policics must reflect the importance of controlling the illicit
drug trade, the centrality of curbing corruption at cvery level of national life, and the need to
curtail the arms trade, weapons and human trafficking, as well as the resultant violence that
accompanies these illicit activities. Second, the U.S. government should partner with
governments in Central America to address activity of armed criminal groups. This would not
only include community policing assistance, but also help with improving schools and economic
opportunitics. Violence is allowed to flourish in a community when there are no other
alternatives to help persons to improve their futures.

Finally, the United States should assist Central American governments in improving their child
welfare systems, so that children receive care and protection, as well as funding programs which
provide adults and youth with education and skills training, so they can find a future in their
homelands. These are prevention programs which could help stem migration to Mexico and the
United States.
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Iv. Conclusion

Mr. Chairman, I would like to thank vou for the opportunity to testify today. In conclusion, we
believe that the United States should remain a safe haven for vulnerable populations who are in
need of safety from harm. We can continue that honored tradition without sacrificing the
integrity of our asvlum system.

Thank vou for vour considcration of our vicws.
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applicants against various federal databases and dedicated, well-trained, full-time fraud detection
officers. Additionally, cutrent laws prohibit the granting of asylum to any person who has engaged in
terrorst activity or otherwise poses 4 threat to the security of the United States.

Lirecting new barriers to protection within the asylum system is unnce

impede our obligations to protect bona fide asylum seekers.

ary and may dangerously

Detention of Asylum Seekers

The United States detains asylum seekers, refugees, torture survivors and survivors of gender or sexual-
based violence every day in jails or jail-like settings. ‘These vulnerable men and women are among
thousands of migrants apprchended by the Department of Homeland Sceurity (DHS) cach year and
sent to immigration detention until they win their cases or are deported to their countries of origin.
Tlach day, the United States government detains approximately 34,000 individuals for immigration
puLposCs.

Under current immigration law, arriving asylum seckers are subject to immigration detention pending a
determination by an Asylum Officer regarding whether they have a “credible fear” of persecution as a
result of their race, religion, cthnicity, political opinion or membership in a particular social group.

Contrary to popular opinion, individuals found to have a “credible fear” of persecution are still
subject to mandatory detention for further consideration of their asylum claim by an immigration
judge; those determined to lack credible fear of persecution are subject to removal without further
hearing review. Tf an asylum seeker is found to have credible fear, Tmmigration and Customs
TLnforcement (TCE) may excrcisc its prosccutorial discretion to release the asylum secker on parole
pending immigration proceedings. The standards for parole are high, and asvlum seckers may only be
paroled on a case-by-case basis tor “urgent humanitarian reasons” or “signiticant public benetits,” and
must be determined to present no security or flight risks.

Harmful Impact of Current Laws, Policy and Practice
Tmmigration detention negatively impacts asylum seekers in multiple w
detention on a survivor of persccution or torfure has been well-documented.' In some situations, the
hardship of detention may lead a bona fide asylum seeker to return to a country where he or she fears
persecution or torture.” And, detention impedes full, fair adjudication of valid claims by creating
obstacles to obtaining legal counsel, hindering the ability to gather evidence in support of one’s claim,
and often forcing participation in court proceedings over a tele-video connection rather than in person.

s. The psy

hological harm of

L““Lortured & Detained: Survivor Stores for U.S. Immigration Detention”, Center for Victims of Torture, The Unitarian

Univessalist Scrvice Committee, and the L'orture Abolition and Survivor Support Coalition, Intemnational, Nov. 2013; “From
Persecution 1o Prison: The TTealth Consequences of Detention for Asylum Seekers”, Physicians for TTuman Rights and the
Bellevue/NYU Program for Survivors of Totture, June 2003,

2 U nlocking Liberty:

Oct. 2011 at 22,

A Way Horward for LS. Immigration Detention Policy”, Luthcran Immigration and Refugee Service,

2
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‘The shortcomings and overly harsh responsc of the current system are illustrated by the following story
of an Afghan asylum seeker who fled persecution by the Taliban on account of his assistance to the
U.S. Army.

To protect his family and save his own life, Ahmad fled his home country of
Afghanistan after being targeted by the Taliban as a “U.S. loyalist” for providing
translation assistance to the U.S. Army in 2002. When he came to the United States
seeking protection and attempted to enter with a false passport, he was detained. He
claimed asylum and was found to be eligible; he met the refugee definition, he was
credible, and he established 2 well-founded fear of persecution if he remirned o
Afghanistan. Nevertheless, an immigration judge denied his initial asylum application
because he did not attempt to relocate within Afghanistan before escaping to the United
States. Ahmad appealed his case. Because he was considered an “arriving alien.” he was
not cligible for a custody determination before a judge. As an asylum seeker who had
established a credible fear of persecution, he was eligible for parole, but ICE
determined he was a flight risk because he lacked community ties. Ahmad
remained in detention for more than a year before he was granted asylum and
released from detention.’

Individuals who receive legal assistance through non-governmental organizations or information
through the Department of Justice’s Legal Orientation Program are able to overcome some of the
harmtul effects of detention. Migrants in detention must represent themselves in immigration court far
too often- at least 80 percent of the population which includes incredibly vulnerable individuals, such as
survivors of torture, clderly persons, survivors of sexual and gender-based violence, and many persons
with serious mental health issuces lack legal representation. Immigration detention facilitics are often
located in areas far trom detainees’ family, attormeys, community support groups, places of worship,
and other social services providers.

‘The Department of Justice’s Lixecutive Oftice for Immigration Review currently operates the Legal
Orientation Program (I.OP) in partnership with the Vera Institute of Justice and non-governmental
organizations to provide detained migrants at 25 of the approximate 250 detention facilities across the
United States with basic legal information about the immigration system and their rights. While not a
substitute for legal representation, LOP helps migrants to make informed decisions regarding their
cases. LOP helps to mitigate the 1solation of detention by providing detainees with basic information
on forms of reliet from removal, how to accelerate repatriation through the removal process, how to
represent themselves without an attorney, and how to obtain legal representation. TOP programs have

also been shown to reduce case processing times and costs.

The case below demonstrates the benefits of TOD programs to non-citizen detainees and to the
improved efficacy of immigration courts.

Since 1991, Somalia has been enduring an ongoing civil war, 1n the late 1990s, Mr.

* Unlocking Liberty at 42.



157

Mulkatr Allie, 2 young Somali boy, was living with his uncle because he had a medical condition
that could not be addressed in his village. TTe returned to his village and discovered that his
house had been ransacked. [is father and three brothers had been killed. e didn’t know whete
his mother or his eight other siblings were. TTis uncle then abandoned him, leaving him all
alone. At the encouragement of a neighbor, he escaped to Nairobi. He remained there for a few
but faced repeated harassment by the local police.

TTe fled again in search of safety and protection passing through Furope, the Caribbean and
South America. In April 2010, at the age of 21, he crossed the U.S.-Mexico border.

M. Allic would later say, “I didn't fecl safe, There was no justice, a lot of corruption.

My original idca wasn't to come to the Uhited States. I just needed to get out.” DHS officials
apprehended and transferred him to the Northwest Detention Center, a privately run jal in
Tacoma, Washington.

Mr. Allie was afraid to return to Somalia because he was opposed to Al Shabaab, an

Islamic insurgent group that has been designated as a terrorist organization by the United States
government. Al Shabaab controls central and south Somalia. Mr. Allie thought that he would be
targeted if he were deported.

‘The Northwest Immigrant Rights Project (NWIRDP), a member of LIRS’s Community Support
Initiative network, met Mr. Allie while providing LOP presentations. NWIRDP, the local LOP
provider, recognized that he was eligible for asylum. In June 2010 Mr. Allie filled out and
submitted his own asylum application and T.OP connected him with pro bono legal counsel for
further assistance in court proceedings. In his August 2010 asylum hearing, an immigration
judge approved his asylum application. Lle was released from jail, nearly 5 months atter arriving
to the United States.

Had Mr. Allie not received basic legal information through T.OP, he may not have known that
he was cligible for asylum. Morcover, if he did not know about his cligibility for asylum and
how to fill out the application, he likely would have asked the immigration judge for more time
to determine what his legal option — wasting valuable court ime and resources.

Conclusion: The Need for Prosecutotial Discretion

Federal immigration laws and policies should not use a blanket approach for reaching detention
determinations. Such one-size-fits-all enforcement methods have led to more individuals being detained
than is necessary to meet the ultimate goal of immigration detention—compliance with immigration
proceedings. Tmmigration officials instead should utilize discretion based on individual circumstances
when making detention determinatio Additionally, individuals should be screened for cligibility for
community-based alternatives to immigration detention. By providing a system of holistic care through
case management, legal assistance, housing, medical care, educational opportunifies, vocational training,
spiritual support, and strong community support, these alternatives to detention facilitate integration
and healing from trauma, and encourage individuals to fulfill ongoing legal expectations.
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‘The use of prosecutorial discretion is a longstanding and non-controversial principle of law
enforcement that allows officers and agents to prioritize their actions and expenditures and that both
the Supreme Court and Congress have recognized as a legitimate exercise of executive authority. To
achieve principles of good governance, the exercise of discretion must be consistently and transparently
utilized.

For additional information, please see our fz¢
Skelly, LIRS Assistant Director for Advocacy at

sylum and asylum-seckers or contact Nora
irs.org or 202.626.7934.
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The terrorism-related inadmissibility grounds — or “TRIG” — that were expanded by the USA
PATRIOT Act and the REAL ID Act, bar any individual who has provided what the law terms
“material support” to terrorists from entering the United States. Leading organizations in the
Jewish community were at the forefront of efforts to enact a tough ban on material support for
terrorist organizations as well as sanctions against the states that sponsor them. However, for
more than 10 years, the TRIG provisions have been used to exclude victims of terrorism, some
whose very struggle to be free now makes them inadmissible to the United States.

Terrorism as defined by law includes acts intended to intimidate or coerce a civilian population
or to influence the policy of a government by intimidation or coercion. Common definitions of
terrorism do not include paying a ransom to obtain the release of a kidnapped child. Common
definitions of terrorism do not include selling food at a restaurant, hosting family members for
a night, or treating the wounded.

Common definitions of terrorism also do not include the use of justifiable force to repel attacks
by forces of an illegitimate regime. The concern underlying the creation of the Tier Ill category
of “non-designated” terrorist organizations was to give the government the ability to deal with
newly emerged or newly discovered dangerous groups and their supporters without having to
wait for a designation process. The U.S. government should not exclude people for support to
or membership in “Tier lIlI” organizations that it would never designate as terrorist
organizations because their activities fall within the scope of legitimate self-defense and pose
no danger to the security of the United States.

The Bush Administration attempted to minimize the impact of these broad provisions on
refugees and asylum seekers by issuing exemptions for individuals who provided support to
Burmese religious and ethnic minority groups who resisted the brutal Burmese regime. In
2008, Congress legislatively exempted these Burmese groups from the TRIG bars, and also
exempted Cubans who provided support to individuals and groups who fought against Fidel
Castro, Hmong and Montagnards who fought with U.S. forces during the Vietnam War, and
members of the African National Congress.

In addition to exempting certain groups, in 2008 Congress granted the Administration
additional discretionary authority to issue exemptions in cases where the TRIG bars were
having the effect of excluding refugees and asylum seekers unfairly labeled as “terrorists.” This
provision had bipartisan support in the House and Senate and was negotiated by Senators
Patrick Leahy and Jon Kyl.

In the following years, the Obama Administration issued exemptions that have authorized
Department of Homeland Security officials, in their discretion, to exempt individuals who
provided “support” or engaged in other activity under duress, provided medical care, or were
members of certain designated groups — including the Iraqi uprising. These were all carefully
considered, reasonable and appropriate steps to help resolve the longstanding TRIG problems
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that have barred so many asylum seekers and refugees from obtaining protection and reuniting
with family in the United States.

Recent actions by the Administration to grant discretionary authority to DHS adjudicators are
consistent with both national security and providing protection to individuals who seek asylum
in the United States. Last week, the Obama administration issued exemptions authorizing DHS
adjudicators to exempt those who provide “insignificant” assistance, who engaged in certain
routine commercial or social transactions, or who provided certain humanitarian assistance to
an undesignated (Tier Ill) terrorist group. Exemptions can also be issued for those who were
pressured to provide support.

In order to qualify for either of these exemptions, an applicant must pass all relevant
background and security checks, fully disclose to the U.S. government all information about the
activity, and not have provided material support to activities that he or she knew or reasonably
should have known targeted noncombatants, U.S. citizens, or U.S. interests. There are
numerous other requirements and limitations imposed on DHS adjudicators that will ensure
that only those who merit an exemption receive one, including that the individual poses no
danger to the safety and security of the United States.

Shockingly, under today’s laws, Jews who bravely resisted and survived Nazi terror would be
excluded from refuge in the United States. Under current policy, the Warsaw ghetto uprising
would have been considered “terrorist activity” because it involved the use of weapons against
persons or property for reasons other than for “mere personal monetary gain.”

Congress’ failure to amend the overbroad terrorism definitions and TRIG provisions that bar
asylum seekers and refugees who have no connection to terrorism under the common
understanding of the term, along with the Administration’s failure to fully use the authority
granted by Congress in 2008 to grant exemptions to asylum seekers and refugees who pose no
threat to the United States, undermine America’s leadership in the realm of refugee protection
and could ultimately undermine the international regime of refugee protection itself. In
addition, U.S. foreign policy interests are ill-served when we suggest to oppressive governments
and brutal terrorist groups that their victims are considered “terrorists” by the United States
rather than refugees .

Even if the Administration fully exercises its authority under the law—which to date it has not—
the law will continue to bar deserving refugees from admission to the United States. HIAS
strongly believes that the Administration and Congress should work together to immediately
amend the law to ensure that innocent victims are not branded as "terrorists" and refused safe
haven.
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Mr. Chairman, Ranking Member Lofgren, Members of the Subcommitee on Immigration and
Border Security of the House Committee on the Judiciary, thank you for the opportunity to
submit a statement on today’s hearing on fraud in the asylum system.

The Office of the United Nations High Commissioner for Refugees (UNHCR) was established on
December 14, 1950 by the United Nations General Assembly. UNHCR, as the UN Refugee
Agency, is mandated to lead and co-ordinate international action to protect and find solutions
for refugees around the world. Its primary purpose is to safeguard the rights and well-being of
those fleeing persecution. It strives to ensure that everyone can exercise the right to seek
asylum and find safe refuge in another country, with the option to return home voluntarily,
integrate locally or to resettle in a third country. UNHCR has been entrusted by the United
Nations General Assembly with the mandate to provide international protection to refugees
and, together with Governments, to seek solutions to the problem of refugees.” With more
than 60 years as the global authority on refugee protection, we also bring to bear notable
experience and expertise in this area. Under its expertise and mandate, UNHCR has produced
volumes of procedural and substantive guidance on refugee status determinations. We have a
particular interest in the subject matter raised by this hearing.

The United States has a proud and long-standing tradition of protecting and welcoming victims
of persecution. As members of this Subcommittee have noted, the United States has long stood
firm as a beacon of hope for the persecuted since the nation’s founding. Ensuring the integrity
of its asylum system is essential to keeping that beacon lit. This includes having in place robust
procedures to ensure that those fleeing persecution because of their religion, race, political
beliefs or other grounds can access international protection.

The United States’” asylum procedures are guided by the foundational responsibilities derived
from international and regional refugee instruments, notably its obligations as a Member State
to the 1967 Protocol Relating to the Status of Refugees, which expands the definition of a
refugee and incorporates the key substantive provisions of the 1951 Convention Relating to the
Status of Refugees (the Refugee Convention), international human rights law and humanitarian
law, as well as relevant UNHCR Executive Committee Conclusions.” The United States is also a

1 UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14 December
1950, A/RES/428(V), at: http://www.unhcr.org/refworld/docid/3ae6b3628.html. UN General Assembly, Protocol
Relating to the Status of Refugees, 30 lanuary 1967, United Nations, Treaty Series, vol. 606, p. 267, available at:
http://www.unhcr.org/refworld/docid/3ae6b3aed.html. Paragraph 8 of UNHCR's Statute confers responsibility on
UNHCR for supervising international conventions for the protection of refugees, whereas the 1951 Convention
relating to the Status of Refugees (“the 1951 Convention”) and its 1967 Protacol relating to the Status of Refugees
(“the 1967 Protocol”) oblige States to cooperate with UNHCR in the exercise of its mandate, in particular
facilitating UNHCR’s duty of supervising the application of the provisions of the 1951 Convention and 1967
Protocol (Article 35 of the 1951 Convention and Article Il of the 1967 Protocol). UNHCR's supervisory responsibility
extends to all States Parties to either instrument, including the United States (U.S.).

2 Refugee Act of 1980, 8 U.S.C. 1522, as amended, Public Laws 96-212, 97-363 and 99-605. Notably Conclusion No.
8 (XXVIIl} 1977, on the determination of refugee status (A/AC.96/549, para. 53.6); Conclusion No. 30 (XXXIv) 1983

1
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founding and influential member of UNHCR’s Executive Committee® (ExCom), which holds the
responsibility of issuing Conclusions to guide the policies, practices and positions of UNHCR.

In turn, UNHCR, under its mandate, is legally responsible for advising the United States
regarding the procedure and the safeguards its system contains. The intention is to assist the
United States in identifying and implementing the core elements necessary for fair and efficient
asylum decision-making in keeping with international refugee protection principles. This
includes UNHCR’s position with regard to fraudulent asylum claims.

Detecting and deterring fraudulent asylum claims is a legitimate and shared concern of
UNHCR and countries of asylum like the United States.

UNHCR has long recognized that Member States to the Refugee Convention, including the U.S.,
have legitimate concerns that their asylum systems be able to respond effectively to misuse.
Fraudulent claims utilize valuable resources that should otherwise be dedicated to ensuring
access to protection for the vast majority of asylum-seekers who are not seeking to abuse the
asylum system. These claims also foster negative perceptions of asylum-seekers, jeopardizing
the goodwill and welcome in receiving countries and communities. In this way, fraud in any
asylum system jeopardizes refugee protection. For these reasons, well-developed and
resourced procedures to detect fraudulent claims are a hallmark of any robust asylum system.
Critically, though, such measures must include vigorous procedural safeguards to ensure that
refugees are not denied access to asylum procedures and protection.4 Failure to provide such
safeguards “may result in flawed decisions which will defeat the objective of a fair and efficient
asylum procedure and may prolong proceedings before the appeal instance.”®

As a refugee status adjudicator, UNHCR also understands the profound importance of the
detection and prevention of fraud in the asylum system. As of 2007, UNHCR conducted refugee
status determinations (RSD) in some 75 countries, making decisions for 48,745 people. UNHCR
has incorporated fraud detection in conducting our own refugee status determinations. We
also provide technical assistance to countries in balancing international protection and fraud
detection in their own asylum procedures.

In our experience, cases that may seem to indicate fraud will not, in fact, be fraudulent. This is
particularly true in the context of use of fraudulent identity documents to facilitate an asylum-
seeker’s flight to safety. UNHCR has long recognized that asylum-seekers are often compelled

(A/AC.96/631, para. 7.2}, on the problem of manifestly unfounded or abusive applications for refugee status or
asylum.

3 For the current composition of UNHCR’s Executive Committee, see
htto:/fwww.unhcr.ors/pages/48¢3646c83. htm|

* See UN High Commissioner for Refugees (UNHCR), A Thematic Compilation of Executive Committee Conclusions,
6th edition, June 2011, Conclusions 28 and 30, June 2011, available at:
http//www.refworld. org/docid/ai50cfbb 2. himi

s 911, http://www.refworld.org/pdfid/4bf67fal2.pdf.
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to use false identity documents to flee their countries.® This is the result of either inability to
obtain the documents in time for flight or the fact that it is the asylum-seeker’s own
government that she fears.

Fair and efficient asylum procedures represent the best way to protect against fraudulent
asylum claims.

The United States has recognized that

while measures to deal with manifestly un-founded or abusive applications may
not resolve the wider problem of large numbers of applications for refugee
status, both problems can be mitigated by overall arrangements for speeding up
refugee status determination procedures, for example by: (i) allocating sufficient
personnel and resources to refugee status determination bodies so as to enable
them to accomplish their task expeditiously, and (ii) the introduction of
measures that would reduce the time required for the completion of the appeals
process.’

Fair and efficient procedures are an essential element in the full and inclusive application of the
Refugee Convention. They enable States to effectively identify those who should benefit from
international protection under the Refugee Convention, and those who should not. The U.S. has
acknowledged their importance by recognizing the need for all asylum-seekers to have access
to them.?

The United States asylum system stands out globally in its range of anti-fraud detection
measures. Moreover, the consequences for submitting a fraudulent claim in the United States
are high: a permanent bar to future immigration benefits. The largest challenge to these anti-
fraud measures, though, is insufficient resources to quickly and fairly adjudicate claims for
asylum. The U.S. House of Representatives Committee on the Judiciary Committee consistently
recognizes the burden that substantial backlogs in the U.S. asylum adjudication system — both
at the asylum officer and at the immigration court levels. Many asylum-seekers wait years for a
final determination in their cases — fostering uncertainty and limbo for those in need of
protection, and providing an incentive to those who would seek to abuse the asylum system for
purposes counter to refugee protection. Providing adequate resources to asylum adjudicators

% “ps to the use of forged or counterfeit documents, it is not the use of such documents which raises the
presumption of an abusive application, but the applicant's insistence that the documents are genuine. It should be
borne in mind in this regard that asylum-seekers who have been compelled to use forged travel documents will
often insist on their genuineness until the time they are admitted into the country and their application examined.
7 UNHCR, A Thematic Compilation of Executive Committee Conclusions, 6th edition, June 2011, Executive
Committee Conclusion 30, June 2011, available at: htto://www.refworld.org/docid/4f50cfbb2.hirm!

® Conclusion No. 81 (XLVIII) 1997, para. (h) (A/AC.06/895, para. 18); Conclusion No. 82 (XLVIIl} 1997

para.(d)(iii} (A/AC.96/895, para.19); Conclusion No. 85 (XLIX), 1998, para. (q) (A/AC.96/911, para. 21.3}. In mass
influx situations, access to individual procedures may not, however, prove practicable.
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promotes fair and efficient processes that deter fraudulent claims while protecting those in
need.

Fraudulent claims for protection and failed claims for protection should not be conflated.

UNHCR recognizes that some unscrupulous or desperate people may attempt to knowingly
deceive the asylum system to try to gain status by fabricating a claim for protection. Other
asylum-seekers legitimately fear return to their home countries but are nonetheless
unsuccessful in presenting their claim. This may be the result of a range of factors: the situation
they fear falling outside the scope of refugee protection; a lack of legal orientation or
representation; and the limitations that detention places on an asylum-seeker’s ability to
prepare her claim, among others. It is important to note that this circumstance is distinct from
those who submit fraudulent claims for refugee protection. The former has truthfully submitted
a claim for international protection but has not met her burden, while the latter has attempted
to abuse the system with a false claim for protection. A robust, fair and well-resourced asylum
system would identify both claims as not in need of international protection, and would adopt
distinct procedures for dealing with each type of claim.

Responses to an influx of asylum-seekers from a specific country or region of the world must
be considered through an international protection lens.

In accordance with international refugee protection obligations, increases in asylum-seekers
from specific countries or regions of the world must be viewed in light of the United States’
international protection obligations. Gaining a complete protection picture by analyzing country
conditions to identify potential forced displacement dynamics, or other situations of peril such
as human trafficking, is a critical first step in adopting law and policies in response to an
increase in asylum claims.

As an adjudicator of claims for international protection, UNHCR must investigate and
understand the dynamics of displacement underlying asylum-seekers” claims for protection.
This is the case in our large scale operations like our response to the Syrian refugee crisis, as it
also in countries like the United States that receive significant but much lower numbers of
asylum-seekers. UNHCR recently informed the House Judiciary Committee of its work to
understand the root causes of the increased displacement of Central American and Mexican
women, men and children. UNHCR is examining and documenting the security situation in the
region and asylum-seekers’ reasons for leaving.

UNHCR’s offices in Central America, Mexico, the United States of America and Canada have
noted the deterioration of security and high levels of violence in Central America as a major
driver of regional displacement. Our first study on this identified the emergence of new forms
of displacement caused by new forms of violence resulting from the increase in violence at the
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hands of transnational, armed criminal organizations.g In it, UNHCR found that violence, and
the threat of it, forcibly displaces an increased number of individuals from Central America and
Mexico. Individuals, families and children are also increasingly fleeing other conditions such as
political unrest and lack of meaningful redress for abuses committed.

While nefarious parties may attempt to abuse the asylum system to their favor, it should not be
overlooked that growing and very legitimate protection claims are being identified among the
Central American and Mexican populations throughout the region. Consistent with
international obligations under the Refugee Convention and its 1967 Protocol, those claims
must be heard. In this context, many are in need of accessing fair and efficient asylum
procedures. It is critical that any law or policy response to this increased displacement contain
robust, well-resourced protection screenings and determinations.

Conclusion

UNHCR profoundly appreciates the United States’ long-standing global leadership in refugee
protection. The American people stand as an example in compassion and generosity toward
those fleeing persecution, and that example does not go unnoticed by other countries around
the world on how these populations are treated. UNHCR understands and supports the United
States’ need to prevent, detect and discourage fraudulent claims, though any measures taken
to do so must also weigh the profound obligation to ensure that asylum-seekers have
meaningful access to asylum procedures. Striking this balance is a matter of life and death.

Fraud detection, more efficient procedures, and better-informed asylum decisions and policies
are good practices in the United States that would discourage abuse of the system and
encourage improvement to the institution of asylum the world over. Any negative response and
increased barriers to meaningful asylum procedures would very likely have the oppaosite effect,
leaving those in need of international protection without it and those who would defraud the
asylum system seeking other avenues for doing so. Understanding broader regional security
and protection dynamics and ensuring adequate resources for a fair and efficient asylum
system is the best prescription for preventing fraud and ensuring the integrity of an asylum
system.

° UNHCR and International Centre for the Human Rights of Migrants, “Forced Displacement and Protection Needs
produced by new forms of Violence and Criminality in Central America,” May 2012, avaifable at
hitp:/fwww.acnur.org/t3/fileadmin/Documentos/B0L/2012/8932.pdfPview=1 (in Spanish).
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country in which they were tortured. When a survivor of torture’s life remains in this state of limbo, the
trauma is ongoing and the instability may exacerbate symptoms of depression, anxiety or other
conditions they may be suffering. Currently, the average length of the wait time in the immigration
courts is 570 days.

As the Committee examines this important question of asylum fraud, CVT offers a series of
recommendations for steps Congress can take to improve the system overall, while helping those who
have genuine asylum claims move more smoothly—and less traumatically— through the process.

Recommendations:

- Increase personnel in both U.S. Citizenship and Immigration Services (USCIS) and the Department
of Justice/Executive Office for Immigration Review (EOIR). Properly staffing the adjudication
functions of the U.S. immigration system is critically important to reducing the backlogs and wait
times. More personnel in both the USCIS Asylum Division and the EOIR immigration courts will allow
much quicker adjudication of asylum claims.

- Provide legal counsel and legal information for individuals in immigration proceedings. The high
numbers of individuals appearing in proceedings without counsel contributes to the backlog in the
immigration courts as judges are forced to guide pro se individuals through immigration court
proceedings, often through an interpreter, sometimes issuing continuances to give individuals time
to find counsel. The American Bar Association concluded that “enhancing access to quality
representation promises greater institutional legitimacy, smoother proceedings for courts, reduced
costs to government associated with pro se litigants, and more just outcomes for noncitizens.””
While not a substitute for legal representation, ECIR’s Legal Orientation Program (LOP) contracts
with nonprofit organizations to educate immigrants in removal proceedings about basic immigration
law and procedure. By helping individuals make informed decisions, LOP results in fewer court
hearings and less detention time.* LOP should be expanded nationwide.

- Eliminate the asylum filing deadline. The asylum filing deadline is an arbitrary procedural hurdle
that contributes to the backlog in the immigration courts by funneling genuine asylum applicants
from the USCIS Asylum Office into the immigration courts. The filing deadline adds an
administrative step that mandates asylum officers and immigration judges determine whether an
asylum seeker can prove by clear and convincing evidence that she entered the United States within
one year of applying for asylum. This blunt instrument creates inefficiencies without providing any
additional security or protections against fraud.

Please contact Annie Sovcik, Director of the Washington Office at the Center for Victims of Torture, at 202/822-
0188 or asovcik@cvt.org with any questions.

! Immigration Court Backlog Tool, Traclmmigration, Syracuse University,
hito://trac.syr.edu/phptools/immigration/court _backlog/ (last accessed February 10, 2014).
* American Bar Association Commission on Immigration, Reforming the Immigration System: Proposals to Promote
Independence, Fairness, Efficiency, and Professionalism in the Adjudication of Removal Cases (2010}, at ES 39-40.
3 Legal Orientation Program: Evaluation and Performance Output Measurement Report, Phase I, VERA INSTITUTE OF
JUSTICE, at iv(May 2008) available at hitp://www justice.gov/eoir/reports/LOPEvaluation-final.pdf

2
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Statement from the Torture Abolition and Survivers Support Coalition
(TASSC) International

February 11, 2014

Chairman Bob Goodlatte, Ranking Member John Conyers and Members of the House
Judiciary Committee

TASSC International welcomes this opportunity to submit testimony to the U.S.
House of Representatives Judiciary Committee on the political asylum process. TASSC was
founded in 1998 by Sister Dianna Ortiz, an American nun who was teaching Guatemalan
children in 1989 when she was brutally tortured and raped by Guatemalan security forces.
TASSC is a unique organization founded, led and inspired by torture survivors, with the
goal of improving the lives of survivors in the United States and ending the practice of
torture worldwide.

It hosts a pro bono asylum program for asylum seekers and provides a variety of
supportive services including housing and employment counseling and referrals to a
variety of health institutions. The organization also has a survivor-informed advocacy
program that enables survivors to heal psychologically while they educate the public and
policymakers on the effects of torture, immigration detention and other policies on
survivors.

TASSC understands the concerns of the subcommittee regarding some abuses in the
asylum process. But we want to share stories of bona fide asylees and asylum seekers with
the Committee so that the United States continues to protect asylum seekers and refugees
who have been persecuted, tortured, and subject to unspeakable horrors by their own
governments. We also would like to provide information about their experiences in U.S.

immigration detention. Spending months in the jail-like facilities used by ICE (US



172

Immigration and Customs Enforcement) can retraumatize survivors, bringing back
memories of torture and powerlessness. Details of retraumatization are documented in
Tortured & Detained: Survivor Stories of U.S. Immigration Detention, a report issued in
November 2013 by TASSC, The Center for Victims of Torture, and The Unitarian
Universalist Service Committee.

The Washington DC metropolitan area has a sizeable African immigrant community.
Africans made up 11 percent of the total immigrant population in 2005 according to the
U.S. Census Bureauy, so it is not surprising that the majority of TASSC survivors are African.
What follows are stories of three TASSC survivors from three African countries: Ethiopia,

Cameroon and Eritrea. Names have been changed to protect their identities.

Marie

Marie had never heard of political asylum when she crossed the U.S.-Mexican border five
years after escaping from prison in a repressive African country. She had never been
involved in politics. Marie was abducted, raped and tortured by government agents only
because of her father’s activities with an opposition political party. She became pregnant in
prison and was forced to give birth there. She and her baby finally escaped and Marie
managed to arrive in the United States. She was terrified of being deported back home,
although she was a legitimate candidate for political asylum. But she spent months in
detention, in a large room without private toilets and showers, before finally being

released.
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Mesfin

Mesfin was a university graduate and church deacon. He was chosen to observe elections in
his country because he was a respected, non-political person. A week before the election,
ruling party officials warned him that he had to help ensure a victory for their party or
there would be serious consequences. Mesfin is a deeply spiritual Christian who places an
enormous value on integrity and refused to falsify election results. Shortly after the
election, ruling party representatives “visited" his home and dragged him off to prison,
keeping him there 20 days. After being released, he was harassed for three years -- he could
not renew his government identification and was forced to close his business. Finally he
decided to leave his country. He entered the United States, requested asylum and was
detained for almost six months in a San Antonio detention center. Mesfin was granted

political asylum in 2011.

Haile

Haile is a Catholic charismatic from Eritrea, who was persecuted for his religious beliefs.
Eritrea has four “official” religions—Sunni Islam and the Eritrean Orthodox, Roman
Catholic and Evangelical Lutheran Churches. Since 2002, unrecognized churches such as
Catholic charismatics and Pentecostals have been effectively banned. The U.S. Commission
on International Religious Freedom'’s 2013 Report placed Eritrea in its Tier 1 category,
made up of countries which engage in “particularly severe violations of religious freedom.”
When Haile arrived in the United States, he requested asylum, but he was detained by

agents of the U.S. Customs and Border Protection. They handcuffed him, put chains around
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his waist and legs and forced him to sleep in an ice-cold holding cell before detaining him in

the South Texas Detention Center for six months.

We want to thank the Judiciary Committee for considering the testimony of TASSC
torture survivors. Our country has a long history of providing refuge to people who have
been persecuted because of their race, religion, nationality, political opinion or
membership in a particular social group. We hope that the United States will continue this
tradition, especially for torture survivors, refugees, and other vulnerable immigrants, as

you review the asylum process.

Contact Information: Andrea Barron at Andrea@tassc.org (www.tassc.org)
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and policies that impact asylum seekers. N1JC’s years of experience advocating on behalf of asylum
seekers through legal representation and advocacy, while collaborating with colleagues throughout
the country and internationally, gives us a unique perspective on the asylum system and its

relationship to ULS. obligations under domestic and international law.

‘I'he United States has a proud legacy of protecting people who have been persecuted. Our system is
based on changes made following the Sccond World War when our restrictive policies prevented
thousands of individuals escaping persecution, including genacide in Furope, from obtaining
protection. Conscquently, Congress passed the Displaced Persons Act of 1948, which allowed
400,000 European refugees to resettle in the United States. The law marked a turning point in U.S.
refugee policy and set a precedent for granting protection to future populations.

This testimony provides an assessment of the current asylum system and its on-the-ground impact
on individuals sccking protection in the United States. Tt also provides recommendations to ensure
that individuals seeking protection continue to have access to asylum as guaranteed under domestic
and international law. Because NTJC alrcady addressed the first step in the asylum process, the
credible fear interview, in written testimony for the December 2013 U.S. Llouse Judiciaty
Committee Hearing dedicated to that part of the system, this testimony focuses on the system

asylum seekers face once they have passed their preliminary inferviews.'
1L The Asylum System is Robust
‘The United States 1s committed to cnsuring that individuals on our soil are not returned to a country

where their life or freedom would be threatened, while also maintaining our national security. 'The

asylum system is designed to scrutinize asylum seekers in order to ensure the decision to offer

protection is an informed one. Under existing law, asylum scckers must demonstrate they possess a
well-founded fear of persecution in their country of origin based on onc of the following protected
grounds: race, religion, nationality, membership in a particular social group, or political opinion.
Sateguards exist to prevent individuals who could pose a risk to public safety or national security
from being granted asylum. 'The Immigration and Nationality Act (INA) prohibits granting asylum
to individuals who participated in the persecution of other people; individuals who have been
convicted of scrious crimes and are identified as dangers to the community; or to individuals

classitied as dangers to national security.” Asylum applicants are subject to extensive background

! National Immigrant Justice Center testimony to the U.S. House Judiciary Committee Hearng on the Credible Fear
Tnterview and Asylum Parole Processes, December 2013, hitp:/ Simmigrantjustice.org/nijc-testimony-submitted-ns-

homse-judichry- commitee-heatng-credible- fear-inferview-md-asyhuu -pa# o8, Additonally, N1JC was one of 118

NGOs that seat aletter to Iouse Judhciary Committee leaders discussing the credible fear process and discouraging new

rctions to the asylum system,

hitp:/ Jimmigrangustoe.org/ sites Jimmigran finstice.org/ fes /2013 12 13%20NGC Oetter¥n20 Asvl

2 [NA §208; 8 U.S.C. §1158
STNA §208()(25 8 USC

20f9
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checks. ‘They are interviewed by asylum officers in the USCLS who are trained to detect fraud*
and/or by immigration judges with expertise in assessing credibility and ferreting out claims that are

not bona fide.

The asylum application process is long and arduous. Asylum seekers must prepare comprehensive
applications, which typically include defailed personal statements, relevant country conditions
information, expert affidavits, media reports from their home countrics, medical and psychological
forensic reports, and extensive identity documentation. In addition, due to changes made through
the Real TD Act of 20057, individuals must provide corroborating cvidence to support otherwise
credible testimony and adjudicators have enormous discretion to make adverse credibility
determinations based on a plethora of different factors. Because immigrants are not entitled to
appointed counsel, many asylum seekers must navigate this complicated process alone, and some
must complete this process while in defention with minimal access to resources. N1JC has
represented thousands of asylum seekers, all of whom required intensive assistance to compile

complete and comprehensive asylum applications:

Celine’ was only four years old when her mother and three siblings were tortured
and killed by Hutu militias tleeing to the Demacratic Republic of Congo in the wake
of the Rwandan genocide. Six years later, her father and two more siblings were
killed by Congolese government forces because her father sought justice and pursued
the prosccution of the men who had killed his family members. Teft alone and
unprotected, Celine and her younger sister were abducted by militia fighters who
carried them into the Congolese forests where they brutally tortured and raped them
on a daily basis for nearly three months. Celine eventually escaped and fled to the
United States. Her sister remains in hiding in Rwanda.

Celine confacted NIJC, and NIJC prepared her asylum application. Celine met
frequently with her legal tcam and was slowly able to reveal her painful story. The
legal tcam wotked with Celine to draft her atfidavit, arranged for medical and
psychological forensic reports, gathered country conditions evidence, and wrote a
legal brief demonstrating how the facts and evidence established her eligibility for
asylum. Though Celine’s casc was difficult because she first contacted N1JC more
than a year after she arrived in the United States and therefore filed an untimely
application for asylum, she ultimately prevailed before the Chicago Asylum Office
and was granted protection.

4 Human Rights First, “ANTI-FRAUD AND SECURITY SAFEGUARDS IN THE ASYLUM SYSTEM,” available at:
http://www humanrightsfirst.org/ wp-content/uploads/pdf/ ANTI-
FRAUD_AND_SFECURITY_SAFRGUARDS_IN_THE_ Ny

3 RUAL I Act of 2005, Pub. L No. 109175, 119 514

G All case stories in this testimony use pseudonyms to protect clients’ identities.

STEM.pdf.

5)

30f9
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1n contrast to Celine’s successful asylum claim where a massive effort by a skilled legal team resulted
in protection, NIJC has seen cases where obstacles embedded in U.S. asylum law prevented

legitimate refugees from receiving protection:

Danielle from Togo was abducted and detained by government forces after she participated
in a rally for women’s rights. She was held in a filthy prison cell, where she was raped and
vaginally cut. She managed to flee to the United States and applied for asylum. Duc to her
trauma, Danielle failed to disdose in her asylum proceedings the extent of the harm she
experienced in Togo. Becausce she avoided discussing her rape and genital mutilation by
answering the immigration judge’s question in vague terms, the judge found her testimony
not credible and denied her asylum claim. Danielle then requested assistance from NIJC.
Though Danielle’s NTJC legal team later offered a detailed personal aftidavit from Danielle,
medical documents corroborating her persecution, and a forensic psychological exam
explaining that Post L'raumatic Stress Disorder had rendered Danielle unable to disclose her
harm, Danielle was unable to overcome the negative credibility assessment and was denied

protection on appeal.

As this case illustrates, our asglum system’s rigorous anti-fraud protections often are applied
overzealously and result in erroneous denials ot protection. Additional anti-fraud measures would
be supertluous and could cause bona tide refugees to be deported to countries where they face

torturc and death.

1L Exemptions to the Terrorism Related Inadmissibility Grounds Do Not Place
America at Risk

In two separate notices recently published in the lederal Register, the Department of Homeland
available ro individuals who meet ali

Security (DHS) and Departrnent of State expanded exemptio

1 to the sceurity of the United

other requircrents for immi and who pose no thr

States but ate blocked based on terrorism bars that are 8o broadly defined, individuals nuay

inadvertently fall under their shadow. Specifically, the rules exempt individuals from the bar w

provided “limired material support” to an undesignared terrorist org ton when rthe support was
insignificant, or involved certain routine commercial or social transactions or humanitarian

assistance, or was provided under substantial pressure. Congress gave the executive branch

authority o establish pract xemprions such as these in order to ensure that our laws arc applicd

rrorist” innocent people engaged i innocuous

aces &

One of NTJC’s clienss currendy

lusion from asylum protection for having raised money

B

through bike sales for the women'’s branch of a prominent political opposition party. Although

the dictarorship in her country claimed that the opposition party had used unlaw ful violence, our

7INA 52123 WE; 8 U.SC. 5118236
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client did not have knowledge of these activities and had never been involved in any violent

activiey herself. DHS did not claim that she pases a threat to the secunity of the United States,

but has opposed b ylum grant claiming she provided matertal support to an undesignated

terrorist organiz:

Preventing ferrorists from accessing asvlum profection is inarguably a top priority for our asylum

adiudicators. Calibrating our terrotismn bars to effectively target tesrorists 15 a crucial step towards

keeping Amencan safe while offering protection to victims of pessecution.

1II.  Destabilizing Violence in Central America is on the Rise

Over the past year, members of Congress have expressed concern over the number of asylum
seekers fleeing from Central American countries, suggesting that those applicants have fraudulent
claims of persecution. The sad reality, however, is that there has been a well-documented increase in
destabilizing violence and turmoil in the region in recent years.8 The victims of this violence are
often targeted for reasons — such as gender, family group membership, and status as witnesses — that
give rise to viable asylum claims. According to a November 2013 report by the U.S. Conference of

Catholic Bishops, “violence at the state and local levels and a corresponding breakdown of the rule
of law have threatened citizen security and created a culture of fear and hopelessness.”” lior the past
two vears, San Pedro Sula in northwest Honduras has had the highest murder rate in the world, with
S.

Given the country’s relatively small population—roughly the size of Virginia—

a ratc of 169 homicides for cvery 100,000 inhabitants, or 36 times as many deaths as the
national average.'
this ratc of violent crime and the lack of an cffective government response has forced many to flee

for their lives.

8 See .. “Guatemala 2013 Crime and § Afet\ REpol‘t” U. S State Department \prﬂ ’?01 3
http://www. . Access df;
Sentral America; Tt< Fvolution and Role in Mwmnou Y
Available at: http:/ /www.migraionpolicy.org/pubs /RMSG-Transnational Crime. ndf’ “Forced from Home: The T.ost
Boys and Girls of Central America”, Women’s Refugee Commission, Octobe1 2012, Available at:
http:/ S womensefigeecommission orp/ sesources /migrant-tghts-and-i z d-from-home-the-lost-hoys-and-
i > “Invisible \ ictims M1g1am on the Move in Mexico”, Amnesty Intemational, 2010.
P Swevew ammesty.crg//en/Hbrary /asset/ ANMRAT/014/ 2010/ en/ 8459f(iac -(13ce-4302-8bd2-

‘”hﬂ AC '>Ld mmnu“mu iwpdf, “Persistent Insccurity: Abuses Against Central Americans in Mexico”, Jesuit
RqugLL Services, November 2013. Available at:
hitpa/Swww jrusaorg/ Assets/Tublicatons/File /Persistent Tnsecurity.pdfs “A Profile of the Modern Salvadoran
‘\hgm.ut US Committee for Refugees and Imumigrants, December 2013, Available at:
httpe/ /www.asenrefugees.org /201 0Website /3_Owr%e 20 Work /Child_Migrants/FINAL_ENGLISH _VERSIO™

Nig

B

2 U.S. Conference of Catholic Bishops. Mission fs Central Americ
Nov. 2013, Available at: hepe/ fwww
Zpdf
W FBI, Crime in the United States by '\’Iem)]mlimn Statistical Area, 2012. htip://www . Thigov/about-us/ciis/ucr/ciime-
n-the-u.s /201 2/ crime-in-the-11.5.-2012/ tables / Gtabledatadecnd £, Romo, Rafael and Nick Thompson. “Inside San Pedro
Sula, the “Murder Capital’ of the Wordd.” CNN. http.//www com /2013/03/27 /wodd/ americ

the Lilight of Unaccompanied Chitdren to the United States.
scchore/ shout/migration-policy/uplead / Mission-Lo- Central America HINAL:

sas/honduras-murder
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Honduras is not alone. Violence in Mexico, Guatemala, and Ll Salvador is equally pervasive. 'Lhe
expansion and increased influence of the Mexican-based drug cartel los Zetas, has increased gang

violence in the region; impunity is nearly univers: 1."" Morc than 47,000 people were killed in drug

violence in Mexico from 2006 to 2011." Likewise, the State Department reported that Guatemala
has one of the highest rates of violent crime in Central America, with nearly 100 murders each
week." In Fl Salvador, a shaky 2012 fruce between rival gangs, Mara Salvatrucha and Barrio 18, is
unraveling with murder rates in November 2013 climbing to 11 killings cach day."* (El Salvador has
half the population of Guatemala and is slightly smaller than the population of l'ennessee.)

‘The violence in Central America has triggered an outflow of refugees who are running for their lives.
Most often they have abandoned their homes to seek safety for reasons that may form the basis of
an asylum claim. NIJC regularly provides consultations to men, women, and children from Central
America who have resisted gang recruitment, refused or cannot afford to pay protection money, or
sought law enforcement assistance and justice for gang violence and were then targeted with threats,
violence, and death for their actions. While some of these individuals may not be able to prove that
the harm they fled makes them cligible for asylum, this docs not mean that their applications were
fraudulent. And to the extent the law does not recognize those who flee gang recruitment or take a
stand against a gang and its activities as bona Hde refugees, our system should adjust to extend the
same refugee protections to this population that we provide to others who place their lives as risk by
resisting violent and coercive dictatorships or guerilla groups.

Tn his home country of Honduras, Jorge provided testimony against a gang leader who was
involved in criminal enterprises. As a result of Jorge’s testimony, the gang leader was
convicted and sent to jail. After the trial, gang associates began threatening to kill Jorge and
his family. Fearing for his life, Jorge fled to the United States, where he was detained by ICF.
After he left Honduras, his brother, who had just graduated from law school, was gunned
down by the gang, While Jorge awaited deportation, gang associates told his family in
Tlonduras that they knew Jorge was about to be deported and would be waiting to kill him
when he arrived. Though Jorge possessed a legitimate asylum claim, he was removed from
the United States before he was able pursuc his case. 1le is now living in hiding in 1londuras
under the threat of death by the gang he sought to help prosecute.

1V.  The Immigration Court System Needs an Infusion of Resources to Ensure its
Integrity

U Shoichet, C. “Mexican Forces Struggle to Rein in Armed Vigilantes Battling Drug Cartel” C\XN. Jan. 17, 2014.
http:/ /www.cnn.com/2014/01/17 /wotld /americas / mexico-michoacan-vigilante-groups /

247 000 People Killed in Drug Violence in Mexico,” Jan. 11, 2012, Washington ‘Limes, available at:

hitp:/ Swwwowashinglontimes.com Jnews/ 201 2/jan/11/47000-people-killed-d rug-
B hips:/ Swww.osac.gov/ pages/ ContentReportDetaile aspxecid 8.

14 “Shaky l'mce: Is Ll Salvador’s Gang War Really on 1lold?” by Will Grant, Jan. 22, 2014, BBC News
http:/ /S waw bbe couk/news/wodd-lafin-america-25711892

viclence-mexico/.

available ar:
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Our immigration court system severely lacks the resources necessary for it to run efficiently and
judges are woefully overworked and understatfed. Judges who participated in a survey conducted by
, trauma, and turnover than prison

a group of psychiatrists were found to have higher levels of st
guards or physicians in busy hospitals. During testimony betore Congress, Immigration Judge
Tawrence Burman, who presides over three times as many cases a year as a federal judge, has

described the over-saturared system as “doing death-penalty cases in a traffic-court setting.”®

Due to a hiring freeze, positions were reduced from 272 to 249 immigration judges. Proposals to
increasc hiring by 225 judges have stalled in the U.S. TTousc of Representatives. OF the judges who
remain, almost half will be cligible for retirement in 2014, adding cven more stress to a system that
already has far more cases than it can etfectively manage.

‘L'his shortage of resources — combined with an increased caseload driven in large part by vigorous
immigration enforcement efforts — has created an unprecedented backlog in immigration courts. As

a result, asylum seekers often wait anywhere from months to years for decisions on their cases. The

average wait time to see an imnugration judge is now 5533 days, but unfortunatcly, in citics with large
immigrant populations like Chicago, the wait time is often closer to three years.” While these cases
await resolution, evidence grows stale, witnesses are lost, and country conditions shift. As a result,
cases that were very strong at the outset appear less substantial by the time they go to trial, even

when 1 strong threat of persecution remains.

NTJC began representing Stephen, a political dissident from West Africa, in 2007, He left
behind his wife and infant son when he fled to the Unired States after his life was threatened
by his government. He was originally scheduled for an individual court hearing on his
asylum in 2010. 1n 2010, the immigration court continued Stephen’s hearing to 2012
because the judge presiding over his casc retired and his case was assigned to a different
judge. Tn responsc to a motion to advance proceedings filed by Stephen's attomeys, his
hearing was moved to December 2011 and transferred to a new judge, but then continued
by the court back into 2012, A month before that hearing was to occur, the court again
continued Stephen’s case, this time until August 2013, NTJC managed to cxchange dates
with another asylum case to sceure an April 2012 hearing date for Stephen, but the judge
cancelled court on that date and Stephen was rescheduled for June 2012, On that date, the
judge heard testimony, but was unable to complete the case and rescheduled it for
September 2014, Stephen's attorneys filed another motion to advance and had a hearing in
August 2013, On that date, he was granted asylum. Stephen’s case was handled by five
different pro bono attorncys and was before three different judges. It took six years for him to
be granted asylum, during which time he was separated from his wife and child.

13 Saslow, E. “In a Crowded Immigration Coutt, Seven Minutes to Decide a Family's Future.” Washingtar Past. Feb. 2,
2014. bip:/ Hww s washingonpostaom /mational/in-a-crowded -immigration-court-seven-minutes-1o-decic amilys:
fature /2014/00./00./ 531830 3e-8798-1 16 3-250d- 8 had_storvheml

16 Transactiondl Records Access Cleadnghouse, Syracuse University, “Backlog of Pending Cases in Immigration Courts
as of December 2013, hitp:/ /rrac.syeedu/phptoots /immigraton /coure_backlog/apprep backlog.php.
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Stephen was fortunate his counsel was able to advance his proceedings. An unrepresented asylum
sccker would still be waiting for case resolution, enduring family separation, and hoping the years
between when he gave his testimony and when the judge anticipated issuing a decision did not
prejudice his case.

Despite the obstacles they face and dearth of resources, immigration judges strive to provide expert
credibility assessments and discern the veracity of the asylum claims before them. An infusion of
resources directed toward the courts would improve this system and enable the courts to deal with

asylum cases in a timely and effective manner.

V. Conclusion and Recommendations

Although the cutrent asylum system is designed to ensure that the U.S. government does not deport
individuals to countries where they would be persecuted, many individuals with meritorious claims
may still be denied protection. We otfer the following recommendations to improve the asylum

systenu

e Provide additional funding to the Executive Office for Immigration Review (EOIR)
for the immigration courts. Adequate funding will promote timely and efficient
adjudication of asylum applications, thereby providing essential protections to those feeing
harm and allowing for the kind of due process that can identify tfraudulent claims while also

ensuring a fair hearing,

e Provide funding for universal Legal Orientation Programs (LOPs) and improve
access to counsel. LODPs provide an overview of the immigration removal process to
detained immigrants — the vast majonty of whom do not have attomeys — so that they better
understand how proceedings work and what immigration relief from removal they may or
may not be cligible for. Studics have shown that TOPs reduce costs and increasce cfficiencies
because detainees spend less time in detention and require fewer days in court when they
have a better understanding of the proccss.17 Tn fact, current programning generates a net
savings of $18 million cach ycar. At present, LOPs arc only provided at approximatcly 25
locations around the country, primarily at the southwest border and not at all in the
Midwest. Tegal orientations for these regions arc left to the scarce resources of non-profit
organizations who periodically visit detention facilities to provide programs on their own.
Universal funding for LOPs would provide parity for immigrants across the country,

promote due process, and generate enormous cost and time efficiencies.

17 Report to Senator Barbara Mikulski, Chairwoman, Senate Subcommittee on Commerce, Justice, Science and Related
Agencies, Committee on Appropriations, “Cost Savings Analysis — 'The LOIR Legal Qrentation Program (Updated
April 2, 2012),” Tuly 2, 2012,
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e Provide additional oversight over DHS encounters with Central American migrants
at the border to ensure that credible claims of persecution are not being overlooked or
ignored. DHS Customs and Border Protection and TCF. officers who encounter immigrants
from Central America often assume that these individuals are cconomic migrants who do
not have protection needs. NIJC is routinely made aware of cases in which Central
Americans apprehended at or between U.S. Ports of Fintry are not asked whether they fear
petsecution, or such claims of fear are ignored. These practices are in violation of U.S. and
international laws that prohibit the U.S. government from returning individuals who face
persecution in their countries of origin. DHS must ensure that all immigrants apprehended
at the border are asked if they fear return, and those immigrants who express fears must

receive a credible fear interviews as required by U.S. law.

These improvements will provide measures of integrity to the asylum process without
compromising the human rights and due process needs of those fleeing persecution. NIJC urges
members of the subcommittee and administration who are in pursuit of perceived fraud to avoid
changes to the immigration and asylum systems that unnecessarily restrict access to protection.
of the syst

not be placed at odds with one another and can be resolved in a mutually beneficial way.

-cuted — need

Thesc cqually meritorious goals — integrity em and protection for the p
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In Ghana, “Ama” was arrested, starved, beaten and left for dead because she was a lesbian. Her
girlfriend was poisoned to death, with the words “Bitch, go find a man in hell” scrawled on the
wall of her home. Ama spent all the money she had to fly to America, and asked for asylum at
JFK airport. She was interviewed and found to have a credible fear of persecution. However,
despite the fact that she had no criminal history, a compelling and meritorious asylum claim, and
every reason to appear for her removal proceedings, she spent almost 100 nights in immigration
detention before being paroled.

Shortly thereafter, an immigration judge granted her asylum, finding that it was too dangerous
for her to live in Ghana as a lesbian. Now, she lives safely in the United States. While she studies
to be a nurse, she volunteers with a medical facility that helps LGBT people in New York.

The merits of Ama’s case were very similar to Edward’s, yet she spent more than 3 months in detention
waiting to be paroled. She states that during that time, she was treated “like a criminal,” and that she felt,
“terrified, confused, and humiliated.” Prolonged detention for individuals who establish a credible fear
of persecution is unnecessary, unwarranted, and expensive.

Edward and Ama’s stories are only two of countless examples Immigration Equality could provide as to
why asylum is necessary to the LGBT community. At the same time, both stories demonstrate how
damaging detention can be to refugees in desperate need of our protection.
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Statement in Support of U.S. Commitment to Refugees

In his final Presidential address to the American people, Ronald Reagan described the United
States as a “shining city on a hill” that is “still a beacon, still a magnet for all who must have
freedom, for all the pilgrims from all the lost places who are hurtling through the darkness,
toward home.” President Reagan’s belief in America’s role as a refuge for the persecuted went
beyond his words. Thirty three years ago, he signed into law the Refugee Act of 1980, which
passed Congress with strong bi-partisan support, enshrining into domestic law America’s historic
commitment to protect the persecuted.

The 2012 Republican National Platform reaftirmed our belief that American exceptionalism is
demonstrated in our commitment to freedom and human dignity. Our platform echoed President
Reagan’s words by stating, “To those who stand in the darkness of tyranny, America has always
been a beacon of hope, and so it must remain. That is why we strongly support the work of the
U.S. Commission on International Religious Freedom, established by Congressional Republicans
to advance the rights of persecuted peoples everywhere.”

The United States has granted asylum and provided resettlement to thousands of refugees who
have fled political, religious, ethnic, racial and other persecution. These refugees have come
from Burma, China, Colombia, Cuba, Liberia, Iran, Iraq, Russia, Rwanda, Sierra Leone, Sudan,
Viet Nam and other places where people have been persecuted for who they are or what they
believe. In some cases, they are people who stood with America, against tyranny, even when it
was dangerous or unpopular in their own country.

With courage, determination and industriousness, these refugees and their families have been
able to rebuild their lives in safety and freedom in the United States. They have enriched their
communities and the nation by creating and building new technologies and businesses,
supporting our religious and community institutions, enriching our political dialogue, and
diversifying our neighborhoods.

It should be obvious to all that our immigration system is in dire need of an overhaul. We must
have fair and enforceable immigration laws that reflect our national interest and that uphold core
American values and our history as a country committed to humane treatment and dignity of the
individual. Our policies toward refugees are at the heart of our American values and, as the 2010
Council on Foreign Relations Independent Task Force on Immigration Policy stressed, the U.S.
commitment to protect refugees from persecution “is enshrined in international treaties and
domestic U.S. laws that set the standard for the rest of the world; when American standards
erode, refugees face greater risks everywhere.”

As Congress and the President consider reform of our immigration laws and policy, they have
the opportunity to remove or reform barriers and challenges that are preventing legitimate
refugees from receiving this country’s protection. Congress should eliminate unjust barriers that
deny or delay U.S. protection to legitimate refugees, support a fair and timely decision-making
process for those seeking refuge, and implement the recommendations of the U.S. Commission
on International Religious Freedom. In doing so, they would eliminate unnecessary restrictions
on liberty that are inconsistent with this country’s values.
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As Republicans, we stand with President Reagan and our Party’s platform, and especially with
those oppressed people who yearn to live in freedom.

The Honorable Carlos Gutierrez Governor Jeb Bush
Governor Tom Ridge Grover Norquist
Senator Mel Martinez The Honorable Jim Ziglar
Dr. Paula Dobriansky The Honorable Alberto Mora

Governor Sam Brownback Suhail A. Khan
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The Honorable Janet Napolitano
Secretary of Homeland Security
Washington, D.C. 20528

August 23,2013
Dear Secretary Napolitano,

We write on behalf of the 3,500 people in the United States who have already passed the difficult test
to prove they are refugees and are waiting to go through additional security checks so they can finally
become permanent residents of the United States and reunite with their families. We also write on
behalf of refugees who remain in dangerous situations abroad, who remain eager to prove to the
Department of Homeland Security that they pose no terrorist or security threat to the United States.
All of these refugees have been stuck in legal limbo by immigration law definitions of “terrorism”
that are widely acknowledged to be harming refugees the United States is committed to protect.

We urge you to use the authority designated to you by Congress to finally fix this problem for the
thousands of refugees and asylees who have been mislabeled as “terrorists” before you leave office in
September. The principles of fairness and family unity should be applied to these refugees and
asylees, who were admitted to this country legally and have been waiting for as long as ten years to
obtain permanent legal status and reunite with their spouses and children.

In 2001, Congress enacted legislation that significantly broadened the definition of “terrorist
activity.” Because the definition was so broad, it encompassed some activities that had no real-life
connection to terrorism. Many refugees seeking safety — including those with family already in the
United States — were barred from entering the U.S., and many refugees and asylees already offered
protection and living in the U.S. were barred from obtaining green cards and reuniting with family
members. A bipartisan coalition in Congress led by Senators Patrick Leahy (D-VT) and Jon Kyl (R-
AZ) amended the law in 2007 to authorize the Administration to exempt persons with no actual
connection to terrorism from the broad anti-terrorism provisions of the immigration law.

Last year, in commemoration of the 60" anniversary of the United Nations Refugee Convention, the
Administration pledged to “significantly reduce” cases that are on hold by the end of fiscal year
2012, and to review, by the end of calendar year 2012, current interpretations of the immigration
law’s national security exclusion grounds “to better ensure that those in need of protection retain
eligibility for it.” We welcomed your August 2012 announcement that refugees in the United States
already granted protection whose applications for permanent residence or family reunification have
been on hold for years will finally be given the opportunity to pass all required security and
background checks to have their cases adjudicated on a case-by-case basis.

Today, we are disappointed that this policy announcement has not yet resulted in a significant
reduction in the number of cases on hold, and note that the hope the August announcement gave to
these refugees has faded. We urge you to take the following steps to fully implement the exemption
authority currently available under the law:

s Sign additional group exemptions — many of which have been under consideration for
months or even years — to allow the prompt adjudication of cases of individuals who do not
bear any responsibility for human rights abuses or crimes and pose no threat to the security of
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the United States. Progress in this area is particularly urgent with respect to refugees who are
applying for asylum or resettlement now.

¢ Ensure prompt implementation of the August 2012 exemption announcement for refugees
and others who were already granted asylum or other lasting status and whose applications
for permanent residence or family reunification have been on hold for 10 years or more in
some cases.

¢ Allow US Citizenship and Immigration Service officers to examine and provide relief where
appropriate to individuals — on an individual, case-by-case basis—who had voluntary
associations with “Tier TII” groups. This includes refugees abroad in urgent need of
resettlement and those currently seeking protection here in the United States, who were not
helped by the recent change in policy and are still waiting for their cases to be considered.
The “Tier 111 groups with which these refugees were associated are not designated as
terronist groups or treated as such by the U.S. government in any other context. ITn many
cases they are long defunct or are groups the U.S. government sympathizes with and even
supports. The current approach, involving centralized review of each Tier TIT group before an
individual who engaged in voluntary activities on behalf of the group can be granted an
exemption, has proved to be unworkable.

e Review and revise current legal interpretations of what specifically constitutes “material
support” under current immigration law. Statutory interpretations should and in our view can
easily be brought into line with the purpose of the law, which was to exclude and deny relief
to persons who are responsible for or provide meaningful support to terrorist acts or groups
and who pose a terrorist threat to the U.S.

This is a matter of compelling concem to each of us and to the organizations with which we are
associated, and we urge you in your last months as Secretary to finally resolve this problem that has
caused so much pain and uncertainty for so many. On grounds of compassion, good policy and the
rule of law, we call on you to resolve this matter quickly so that refugees— including those who
remain at nsk abroad — can finally find safety in the United States.

Sincerely,

Laura W. Murphy, Director
American Civil Liberties Union Washington Legislative Office

Richard Foltin, Director of National and Legislative Affairs
American Jewish Committee

Msgr. John Enzler, President and CEO
Catholic Charities of the Archdiocese of Washington DC

Curt Goening, Executive Director
Center for Victims of Torture

Alexander D. Baumgarten, Director, Office of Government Relations
The Episcopal Church
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Deborah Stein, Director
Episcopal Migration Ministries

Tsehaye Teferra, President
Ethiopian Community Development Council, Inc.

Tina Ramirez, President
Hardwired, Inc.

Mark Hetfield, President and CEO
HIAS

Eleanor Acer, Director, Refugee Protection Program
Human Rights First

Christine Cooney Mansour, Legal Director
Human Rights Initiative of North Texas

Bill Frelick, Refugee Program Director
Human Rights Watch

Susan Roche, Executive Director (Interim)
Immigrant Legal Advocacy Project

Victoria Neilson, Legal Director
Immigration Equality

Sharon Waxman, Vice President of Public Policy and Advocacy
International Rescue Committee

Armando Borja, National Director
Jesuit Refugee Service/USA

Ann Buwalda, Esq., Executive Director
Jubilee Campaign USA

Alex Boston, Executive Director
Just Neighbors

Linda Hartke, President and CEO
Lutheran Immigration and Refugee Service

Leith Anderson, President
National Association of Evangelicals

Mary Meg McCarthy, Executive Director
National Immigrant Justice Center



212

Hans Hogrefe, Chief Policy Officer and Washington Director
Physicians for Human Rights

Michel Gabaudan, President
Refugees International

Dr. Russell Moore, President
Southern Baptist Ethics & Religious Liberty Commission

Michael Horowitz, CEO and Senior Fellow
21st Century Initiatives

Lavinia Limon, President and CEO
US Committee for Refugees & Immigrants

Ambassador (ret) Johnny Young, Executive Director, Migration and Refugee Services
US Conference of Catholic Bishops

Stephan Bauman, President and CEO
World Relief

Law Professors*
Susan M. Akram, Clinical Professor and Supervising Attorney, Asylum and Human Rights Program
Boston University School of Law

Deborah Anker, Clinical Professor of Law and Director, Harvard Immigration and Refugee Clinical
Program
Harvard Law School

Sabrineh Ardalan, Lecturer on Law, Harvard 1mmigration and Refugee Clinical Program
Harvard Law School

Kristina M. Campbell, Assistant Professor of Law and Director, Immigration and Human Rights
Clinic
University of the District of Columbia David A. Clarke School of Law

Michael J. Churgin, Rayboume Thompson Centennial Professor in Law
The University of Texas School of Law

Maryellen Fullerton, Professor of Law
Brooklyn Law School

Denise Gilman, Clinical Professor and Co-Director, Immigration Clinic
University of Texas School of Law

Anju Gupta, Assistant Professor of Law and Director, Immigrant Rights Clinic
Rutgers School of Law — Newark
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Susan Gzesh, Senior Lecturer, Human Rights Program
University of Chicago

Kate Jastram, MA, JD, Director of Research and Programs, Law Lecturer in Residence
Miller Institute for Global Challenges

Kit Johnson, Associate Professor of Law
University of Oklahoma College of Law

Emily B. Leung, Albert M. Sacks Clinical Teaching & Advocacy Fellow, Harvard Immigration and
Refugee Clinic
Harvard Law School

Beth Lyon, Professor of Law
Villanova University School of Law

Susan F. Martin, Donald G. Herzberg Professor of International Migration
Georgetown University School of Foreign Service

M. Isabel Medina, Ferris Family Distinguished Professor of Law
Loyola University New Orleans College of Law

Karen Musalo, Clinical Professor of Law and Director, Center for Gender & Refugee Studies
U.C. Hastings College of the Law

Michael A. Olivas, William B. Bates Distinguished Chair in Law
University of Houston Law Center

Ediberto Roman, Professor and Director of Immigration Initiatives
Florida International University

Victor C. Romero, Maureen B. Cavanaugh Distinguished Faculty Scholar & Professor of Law
The Pennsylvania State University Dickinson School of Law

Carrie Rosenbaum, Professor of Immigration Law
Golden Gate University School of Law

Galya Ruffer, ] D, Ph.D., Director, International Studies Program, Director, Center for Forced
Migration Studies at the Buffett Center
Northwestern University

Heather Scavene, Director of the Humanitarian Immigration Law Clinic and Assistant Professor of
Law
Elon University School of Law

Andrew Scheenholtz, Visiting Professor of Law and Director, Human Rights Institute
Georgetown University Law
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Philip G. Schrag, Delaney Family Professor of Public Interest Law
Georgetown University

Barbara Schwartz, Clinical Professor
University of lowa College of Law

Gemma Solimene, Clinical Associate Professor of Law
Fordham University School of Law

Philip L. Torrey, Clinical Instructor, Harvard Immigration and Refugee Clinical Program
Harvard Law School

Michael J. Wishnie, William O. Douglas Clinical Professor of Law and Deputy Dean for
Experiential Education
Yale Law School

Stephen Yale-Loehr, Co-director
Cormnell Law School Immigration Appellate Law and Advocacy Clinic

* Institutional affiliations are for identification purposes only

Ce: Shelley Pitterman, Regional Representative for the United States and the Caribbean,
United Nations High Commissioner for Refugees (UNHCR)

Stephen Pomper, Senior Director for Multilateral Affairs and Human Rights,
National Security Council, The White House



215

Material submitted by the Honorable Trey Gowdy, a Representative in Con-
gress from the State of South Carolina, and Chairman, Subcommittee on

Immigration and Border Security

ANNALS OF IMMIGRATION

THE ASYLUM SEEKER

For a chance at a better I

¢, it helps to make your bad stery worse.

BY SUKETU MEHTA

I met Caroline one Friday evening in
the cafeteria of the upscale Manhat-
tan supermarket where she had just
started working. She was a twenty-
something African immigrant without
papers; we'd recently been introduced by
a nutual acquaintance. “Hi, Carol—"1
stopped myself, seeing the look on her
face.

Caroline was living three lives: as
Cecile Diop, a woman with papers who
had been in the country for ten years; as
Caroline the African rape and torture
victim; and as herself, a middie~-class
young woman whoe wanted to go to col-
lege 2nd make a life in America. It was
a continuous exercise in willed schizo-
phrenia. (Names and other identifying
details have been changed throughout.)

1 tried again: “Hi, Cecile!”

Cecile Diop, a fellow-expat from
central Africa, had lent Caroline her So-
cial Securi

get the job. Carcline had showed the

¢ number so that she could

store manager Cecile’s LD., but he
couldn’t tell the difference berween the
two women. She was expecting her first
paycheck, which she would give to Ce-
cile to cash. “Some of them take half)”
Caroline said, about such arrangements
between immigrants.
cannot get fired,” she explained.
“The owner of the name will have trouble.”

Caroline had big eyes, an easy smile,
and short hair dyed red-blend. She was
dressed in a denim jacket and jeans and
a tight sweater. She walked me around
the two floors of the giant supermarket,
peointing out all the places where samples
were given out. She urged me to take
some dried {ruit. I pierced a dried-ba-
nana slice with a toothpick; it was nearly
inedible. Caroline didn’t believe in all
this organic and narural stuff. “People in
the Unired Srates are a litde . . .” She
pointed a finger at her head and tumed
itin circles.

At the supermarket, she made ten
dollars an hour. After Social Security
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and medical deduetions—which were
of ne value to Caroline, only to Ce-
cile—shez didn’t have enough money w©
eat at the store, even with the twenty-
per-cent employee discount. “I can
never eat the hot food,” she said. Tt cost
$7.99 a pound. So, surrounded by food
of every description frem every
try, Caroline brought lunch from

coun-

heme.

As we left the store, Ca
employee, had to submit ber bag to a
guard for an inspection. “Do you want
me to take things out?” she asked. “I
see the bottom,” the guard responded,
and waved her on. Arother guard, a
jte woman, trying to soften the ha-
miliation of the inspection, made small
tatk: “T've been looking all over for that
kind of handbag for my daughter. Where
did you ger it® Herald Square?”

Caroline had come to the United
States the previous summer for a fam-
ily wedding. When her parents left,
she stayed, even after her tourist visa
expired.

Now she was working on a story—a
four-page document, in French, that
she would give to alawyer she had hired,
and to immigration officials—saying
that she was beaten and rapsd more
an once by government soldiers in her
country. “I have never been raped,” she
admitted, gigeling with embarrassment.

A clerk in Caroline’s lawyer’s office
had suggested, “Why don’t you say you
were circumeised?” Caroline told her
that female circumecision wasn’t prac-
tced in her country. 5o she had learned
how to play a rape victim. She had pangs
about lying: “Telling that story makes
me sad, because I know it’s true for
someone.”

A friend of mine, a former lawyer
who has represented people in asylum
cases, had recently told me about the
difficulty of making a persuasive asylum
plea these days. “T'he immigration peo-
ple know the stories. There’s one for

ne, as an

can

cach country. There’s the Colombian
rape story—they all say they were raped
by the FARC. There’s the Rwandan rape
story, the Tibetan refugee story. The
details for each are the same.”

It is not enough for asylum appli-
cants to say that they were threatened,
or even beaten. They have t furnish

=9

horror staries. It's not enough to say that
they were raped. The officials require
details. Inevitably, these atrocity stories
are inflated, as new applicants for asy-
Ium get more inventive about what was
done to them, competing with the lore
that has already been established, with
applicants whose stories, both real and
fake, are so mueh more dramatic, whose
plight is so much more perilous, than
theirs.

Wc went to a Brazilian restaurant
nearby for a drink and supper.
Caroline ordered a coconut cocktail and
a salad with chicken.

“I got my paycheck. Wanrt to see
it?” She pulled it out of her bag. She'd

worked 64.42 hours in the past couple

of weeks, at ten dollars an hour. After
deductions, she was left with a total of
$521.69 to give to “the owner of the
name.” She was hoping that the real Ce-
cile wouldnt rake too big  cut; maybe
she wouldn't take any cut at all, even
though she was only an acquai

I asked Caroline how, with a thou-
sand dollars a month, she was going to
pay the rent, four hundred and fifty doi-
lars a month, for her one-bedroom
apartment in the Bronx; cover food and
trapsportation; and pay her lawyer, who
was charging three thousand dollars. It
turned out that Caroline’s family had to
put money in a credit-card account she
has back in Africa. And she had been
throngh worse times, For aweek, when
she was living in a friend’s apartment,
she had no money for food. She found
some rice in the kitchen, and ate it with
the only available condiment—sugar.
‘When December came, she had no
winter clothes—only a thin jacker. “We
don’t have winter,” she said of the cli-
tate in central Africa. One of the teach-
ers at the New York Public Library,
where she went for English classes, saw
her shivering, and gave her one of her
old ceats. “It’s funny,” Caroline said,
and laughed, thinking about those

tance.

times.
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make up a story, make it yours. No one
knows your story better than you.” He
has helped three people with their sto-
ries; two of them were successful in get-
ting asylum.

“T'o tell you the truth, even my story
was made up,” he said. He didn’t apply
for asylum as a Rwandan refugee, be-
cause “I didn’t want to compromise my
family in Rwanda.” So hi

S[Or}' Was
abeut Burundi. “T know the politics of
Burundji, and so 1 could make itup,” he
said. At the asylum hearing, the officer
asked him specific questions about the
geography of his narrative: “Where was
the police station? Where was the
swimming pool?” The officer kept re-
ferring to geographical data that she
had obtained from the C.I.A., but Lau-
rent’s information was more recent, and
he wld her so. She checked, and found
that it was true.

His story was that his house in Bu-
rundi was attacked, and he ran away,
and, when he went back to look, the
house had been bombed. The officer
checked the news from the day he was
referring 1o, and, indzed, a house in that
partof that ciry had been bombed. Lau-
rent had read the newspaper report as
he was constructing his story: “1 made
that story mine.”

The officer asked him what he
would do if she let him stay in the
country, and he told her that he was
planning to go back to scheol. This
pleased her; evidently, most of the ap-
plicants she saw talked about getting
jobs. But Laurent knows how to play
the African intellectual. He was granted
asylum.

“When I got the news that I got the
immigration, I was shaking,” he said.
“Iwanted to call my cousin, but I even
torgot his numher.” He had crossed a
line between illegal and legal, between
being deported and freedom. “Now it's
up to me,” he added. “Before, it wasup
ro them.”

ne day, Caroline’s lawyer received a
letter, saying that a hearing on her
application had been scheduled ar the
asylum office. I offered to go with her,
and, art her request, I enlisted a French
friend, Marie, to act as her translator.
Caroline felt more comforuable making
her case in French.
The asylum office was outside the
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city, in an office block that could have
been in 2ny suburb in the country. We
took the elevator up to the office and
signed in at security. Above the security
guard’s monitor was a printout that
read:

Ican only please one person per day
Today is not your day
Toumsrronw is ot looking gaed cither,

The guard took out Caroline’s cam-
era, which was in 2 brown bag inside
her purse. “You can’t bring this in here.”

“Can we check it?”

“We don't check nothing. You got
to find a hiding place for it. Like behind
adoor.”

“What if we take out the battery?”

“You can break it in half, and you
still can’t bring it in here. You got o
{ind a hiding place.”

I hid the camera behind a door, hop-
ing that it would still be there when we
came out.

The waiting room was filled with

lack-and-white posters of African and
Latin-American refugees. The signs
were a forest of “no”s: No Cell Phones,
No Eating, No Drinking, No Cameras,
No Chewing Gum. I tried the water
founrtain; it emirted hort, undrinkable
water, like a soup.

Caroline reviewed the dares in her
testimony, like a student preparing for
ggest exam of her life. She

the
fubbed ane of the dates. Her lawyer
hadn’t shown up, and she was anxious.
“Iden’t know why [ go through it,” she
said. “I den’t know why I didn’t just go
back. They are racists and xenophobes
here.”

From other asylum applicants, Car-
oline had been told. to bewars of an im-
migration officer, a man I'll call Novick,
who said no to everybody. She hoped
she didn’t get Novick.

A paralegal from Caroline’s lawyer's
office appeared, breathless, and apol-
ogized for being late. Her name was
Mirs. Patel, and she waited along with
us. Oceasionally, the door to the
officers’ section opened; the officers

who appeared were white men and an
Asian woman. When they called out a
name, two or three people from the
waiting area disappeared inside with
them.

Finally, Carolin’s name was called
out, by a rumpled, middle-aged white
officer who stood holding the door
open. Itwas Novick.

‘We walked down a corridor, pasta
series of generic, glassed-in offices—
one of which had a cover from the
Cuban Communist organ Granina
pasted on its window—into Noviek's
office. It was bare vet dishevelled, and
contained a few files and a pocket atlas
lying on the Hoor. There were no fam-
ily pictures, and the window blinds
were drawn, though through them I
could make out a flock of pigeons
roosting in a tree. We took our seats,
and the interview began.
ovick made a phone call, asking
for a government translator, whe
could monitor Maries translation, via
speakerphone, to make sure that it
was accurate.

He turned to Caroline. “Why are
you secking asylum?

Caroline addressed her responses to
Marie: “I am afraid to go back and en-
dure what I have already endured in my
country.”

“How were you mistreated?”

“I was arrested, heaten, and raped.”

“Tell me the details. Why it hap-
pened, when.”

“The President of my country was
about to be overthrown. My father
worked with the previous government.
They arrested my father, and tortured
everybody at home.”

“Please provide the details,” Novick
said. “How were they tortured?”

“They attacked my brother,” Caro-
line said, a tear welling up.

“I'm sonry,” Novick said. “How?”

“They shot my brother iu the leg.”
"The tears were fowing uow, and she
asked Novick if he had any tissues.
She searched in her handbag. “T used
to have it here but. . .” She dug out
some tissues she bad taken from the
bathroom.

“They asked for my father,” she con-
tinued, wiping her eyes. “My mother and
father wallked in the door as my brother
was being attacked.” She went into the
logistics of the attack. “They undressed
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me 2nd one of my sisters and raped us.”

“Whatabout the other sister?” Novick
asked.

“They were beating her but not rap-
ing her.”

“O.K., so what else happened?” Novick
was reading the written statement she had
submitted earlier, and taking notes.

After the rape, she said, she had to
hﬁVC an llbartion.

“Is there any documentary evidence of
this abortion?”

“Of course not!”

“Why ‘of course?”

“I don’t want any documentary evi-
dence of this abortion because it hap-
pened as a result of a rape.”

He wanted more details of the rape.
Caroline provided them. She also re-

arrested her and

counted how soldie
sorne other students, and took thern to a
detention center. “They took me by the
head and they put my head against their
penis. They spat on us.” As she was saying
this, her eyes were almost closed. “They
wanted us to do things.”

“What things?” He wanted specifics.
“You were beaten how many rimes,
approximately?”

She said she had had  go to the hos-
pital; he asked her for the evidence. She
said it was back in Africa.

“How long will it take for you to getit?”

“Idon’t know
and the pillages.” She continued with her
story. “They arrested us during one of our
meetings and took us to a prison. They
beat us up and did horrible things to us.”

“Please describe

“They forced us to do fellatio and they
put objects in our genitals. They stamped
on us, they trampled us for three days. I
suffered many in:
rape. My kidneys got infected.”

“Did you go to the hospital? Do you
have evidence?”

“There is evidence, but I don't have it
with me.”

Novick was almost finished. “Any-
thing else you want to say?”

“People are not allowed to express
their opinion if they're against power,”
Caroline said of her country.

“Whartwill happen if you remurn?”

“Imight be killed on the road, because
Tamn 2 member of the opposition.”

“Why did you stay all these years?”

“I didn’t have the opportunity to leave.”

“Why not?”

. because of all the riots

fections because of the
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BLACK RHINOCEROCS

The Black Rhinoceros at Brookfield Zoo
Eating sweet potatoes, carrots, and bread
Looked like my uncle’s extended family
Crowding around the table at Thaunksgiving.

Mrs. Movehill suddenly started erying

On the second-grade bus, which often stalled,
And the next day we had a substitute teacher
‘Who said that rhinos have poor eyesight

And swivel their tube-shaped ears in all directions
So they can hear their enernies approaching, lions
And people who carve their horns into daggers
Or mash them into pain relievers.

My parents hought my shoes on discount

At Wolinsky & Levy, and so whenever I raised
Either foot my sole said “Damaged.”

That's why I kept my feet close to the floor.

When Mrs. Movehill refurned, she wore dark
Dyresses and told us that the Black Rhinoceros

Is the same muddy color as the White Rhinoceros,
‘Which is strange, if you think about it, and we did.

‘What does it feel like to have two horns

Tilting up on a huge head, Mr. Rhinoceros?
You lumber around in your skin of armor
Like an exiled general or a grounded unicorn.

Everyone knows that a pachyderm in peril
Would still rather live in the open savannah.
We can't tell if you are tumpeting forward
Or backward in your scrubby house.

“I hadn't been invited before. The
threats and arrests had intensified.”

COn the way out, I noticed a stack of
brown files outside another officer’s door.
On one of them was a shest of paper that
said, in large biack Jetters:

CONGRESSIONAL INTERES 1!
CONG (ONALINTEREST!

CONGRESSIONAT INTEREST!
CONGRESSIONAL INTEREST!
CONGRESSIONAL INTHRES 11

The camera was where I had leftit.

‘We took the bus back to the city with
the pamlegal, Mrs. Patel. Caroline asked
why her lawyer hadn’t been there for the
hearing. “Because it takes up too nwuch

—Edward Hirsch

time,” Mrs. Patel said. “He can’t wait till
two in the afternoon.”

Caroline closed her eyes, exhausted.
Lust year, about fifty thousand people
applied for asylum here. Of success-
ful asylum applicants, thirty-two per cent
were Chinese. Less than five per cent
came from central Africa. In all, 21,113
applicants were given asylum: 11,244 by
asylum officers like Novick and 9,869 by
imrigration judges.
The current political climate in the

country is not favomble for asyhim seek-
ers. The number of people granted asyhim

has been decreasing:
a thousand fewer successful applications

Jast year s almost



than the previous year. Although there are
no statistics on the number of applicatons
that are fraudulent, immigration attomeys
have a sense of the prevalence of such
fraud, and the reasons that petitioners
perpetrate it. Jason Dzubow is a lawyer
who specializes in asylum cases in W
ington, D.C., and runs a blog czlled The
Asylumist. “Large parts of their stories
arc true, and then some people augment
cases with things that are not true,” he says.
Dzubow represents a number of university-
educated Ethiopians who were arrested
by the dictatorship in their home country,
as a significant percentage of their class-
mates had been. If they go to the asvlum
coaches, or “case builders,” in the imrmi-
grant community, theywilllikely be urged
to embellish their storiez with tales of tor-
rure and beatings, because it is thought
that being arrested alone will not make a
strong enough case for asy
The majority of asylum seekers in
America, immigration experts have told
e, really would be at serious risk if they
were returned te their countries. As for
Caroline, there is no doubt that her fam-
ily was brutally assauited because of her
parents’ political affiliations. She does in-
deed have a “well-founded fear of persecu-
tion” if she retums. But she felr that she
had to augment the story with 4 rape be-
cause the imm:gmtion system can better
comprehend such a story; Novick kepr
asking her for more details of the rape be-
cause 2 rape story was what was expected
from a female petitioner from her country.
he system demanded a certain kind of
narrative if she was to be allowed to stay
here, and she fumnished it. She had read
the expected symptoms of persecution,
and repeated them upon command.

-

Acouple of weeks later, Caroline was
told to return to the asylum office, to
hear the decision on her case. She asked
Marie and me to go with her. Which wa
would her life go? Africa or America?
Novick had decided.

‘T'his time, there was only one other ap-
plicantin the office, a woman in a shalwar
kameez. “You have been approved,” the
clerk told Caroline, handing her 2 letter.
“Cengratulations.”

But, the clerk warned her, the ap-
proval was conditicnal on a name check.
The agency had to make sure that hers
was the name on the application. Luckily,
the name on the application was the one
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she was born with, and not any of those

which she picked up later.
Caroline was crying, wavin

in front of her face to coclir.
The female guard at the elevator no-

ticed Carnline’s tears, and smiled: “Uh-ch,

granted!”

ve read the letter. Itwasa

her hands

somenne got

Downstairs,
and Caroline jumped up and
down, clutching my arm and crying, 1
legal! T ean be Caroline!”

She noticed that we were standing ina
huge parking lot. “There are alot of cars in
this country.”

sunny da

Af@w months later, Caroline moved to a
town in the Midwest, because she had
a friend who had an apartment there, and
she could live cheaply until she found a job.
She now works for a company where her
French-language skills come in handy. She
is married to a white American man, She
owns a car, and goes to church every Sun-
day. In her new life, she pays her taxes and
hias never taken a dime from the govern-
ment, To many, she is 2 model Amercan.

1 keep thinking of the day Caroline
moved from shadow to light. After she got
the news that she'd been granted asylum,
we celebrated
bar i an anonymous-locking office build-
ing near the asylum office. It was eleven
o'clock in the morning, and we ordered a
bottle of champagne. When the tab came,
Carcline, for th
her, got it. She gave the wairress a eredit
card. The waitress came back and said, “Tr's
notapproved.” I offered mine, bur Caroline
dug into her purse and brought out cash.

The champagne flowed fast. When we
were nearly at the end of the bottle, Marie
told us that in France it’s said that “who-
ever drinks the last drop will get married
this year.”

I tock the bottle and shook the last
drop into Caroline’s glass. “Where do you
see yourself in ten years?” I asked her.

“Iwant to be wune fermme accomplie,”
Caroline said. An accomplished woman.
“I can study. I can be an actress. I can go
under my own name. Cecile?” She looked
around the empry bar, feigning puzzle-
ment. “Who is Cecile?”

“Clest fin” Marie said.

“Ca commence,” Caroline replied. ¢

at an anonymous-tooking

he first time since Pd known

NEWYORKER.COM/GO/OUTLOUD
Suketu Mehia talks abou immigration.
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Material submitted by the Honorable Steve King, a Representative in Con-
gress from the State of Iowa, and Member, Subcommittee on Immigration
and Border Security
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con-
gress from the State of California, and Ranking Member, Subcommittee
on Immigration and Border Security

Statement of

Cristina Jimenez, Managing Director
and
Jerssay Arredondo, Queer Undocumented Immigrant Project Coordinator

United We Dream Network

House Judiciary Committee
Hearing on “Asylum Fraud: Abusing America’s Compassion?"
February 11™ 2014

Recently, Members of Congress have alleged that the U.S. asylum process, which was
created to comply with international obligations regarding the human rights of refugees,
is ripe with abuse. As a network of organizations representing LGBT immigrants and
asylum seekers across the country, United We Dream (UWD) appreciates the opportunity
to provide testimony for today’s hearing. We offer this statement in recognition of the
need to both protect and improve the existing process for LGBT asylum seekers to ensure
that LGBT immigrants are not deported and returned to the persecution from which they
fled.

United We Dream is the largest national network of youth-led immigrant organizations in
the country, with 52 affiliates in 25 states. We aim to address the inequities and obstacles
faced by immigrant youth and to develop a sustainable, grassroots movement, led by
undocumented immigrant youth—Dreamers—and their allies. The Queer Undocumented
Immigrant Project (QUIP) of United We Dream organizes queer undocumented youth
leaders to advance their own rights and fight for the liberation and equal treatment of the
“undocuqueer” community.

Ensuring Access to Asylum for LGBT Immigrants

Many LGBT immigrants come to this country seeking freedom from violence,
persecution, abuse and torture simply because of who they are or whom they love. UWD
believes that the asylum process must enable these individuals to make out an effective
claim for asylum and protect individuals who seek to do so. However, the existing
asylum process currently dissuades and, in some cases, bars LGBT applicants from doing
50.

When an LGBT asylum seeker is apprehended at or near a port of entry and does not
have valid entry documents, he or she is typically placed into expedited removal
proceedings without opportunity to have a hearing before an immigration judge. The
Credible Fear Interview (CFI) is a first step to determine whether an LGBT asylum
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seeker will be permitted to submit a formal application for asylum. It requires asylum
seekers to show that there is a “significant possibility” that he or she will be able to
demonstrate past persecution or a well-founded fear of persecution in making their
asylum claim. Far from guaranteeing a grant of asylum, the CFI interview is merely a
way to screen out some individuals and deny them the opportunity to apply for asylum.
Although some members of Congress have suggested that the CFI process is not robust
enough, the undersigned organizations believe that all individuals that wish to do so
including LGBT immigrants, should be granted the opportunity to formally apply for
asylum. Short of that, the CFI process must be as flexible as possible, so as to ensure that
no individuals with valid claims are barred from even the possibility of applying for
asylum. Attorneys continue to report that asylum seekers are subjected to expedited
removal and deported despite their legitimate claims.

In addition, the UWD believes that asylum law should be reformed to eliminate the
requirement that asylum seekers apply for asylum within a year of arriving in the United
States. Many LGBT immigrants are unaware that they are eligible for asylum when they
arrive in the United States, and others have been hiding their sexual orientation or gender
identity from government authorities their entire lives. Therefore, it is unreasonable and
unjust to deny asylum to LGBT immigrants based on an arbitrary deadline.

Ending Inhumane Detention for LGBT Immigrants

Members of Congress have expressed concern that the CF1 process is being abused as a
mechanism for immigrants to escape detention and be released into the United States.
Individuals who are found to have a credible fear of persecution based on their interview
may be eligible for parole pursuant to a 2009 ICE policy directive, at ICE’s unreviewable
discretion." Often, ICE officials continue to detain individuals despite the fact that they
have passed a credible fear interview and are applying for asylum, often as a result of
arbitrary detention quotas that encourage incarceration.

Immigration detention is likely to be an especially treacherous place for LGBT detainees,
who frequently face harassment and mistreatment while in ICE custody. For example,
according to a recent ACLU report, Tanya, a transgender woman who was detained by
ICE at the Eloy Detention Center in Arizona, experienced multiple incidents of extreme
harassment. She received threats from a male detainee who tried to force her to engage in
oral sex and harassment by detention officers for wearing her hair in a ponytail or cuffing
her pant legs. After reporting the abuse, she was isolated for approximately six weeks.
Although recent policy changes regarding solitary confinement have improved conditions
for LGBT immigrants somewhat, immigration detention remains a dangerous and risky
place for many in our communities.

United We Dream urges Congress to consider reforms that would minimize the use of
detention. Rather than forcing individuals who have passed their credible fear interview

' U.S. Immigration and Customs Enforcement (ICE), “Parole of Arriving Aliens Found to llave a Credible
Fear of Persecution or 'l'orture,” Directive No. 11002.1, effective Jan. 4, 2010,
http:/Avww.ice.gov/daclib/dro/pdt/11002.1-hd parole_of_arriving_aliens_found_credible_fear.pdf.
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to remain detained, we believe that Congress must eliminate arbitrary detention quotas,
expand alternatives to detention and further protect LGBT asylum seekers by expanding
access to government-appointed counsel while in detention.

We are grateful for the opportunity to provide these comments. We look forward to

working with Members of Congress from both parties to make much-needed
improvements to our immigration system.

Sincerely,

Cristina Jimenez
Jerssay Arrendondo
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Prepared Statement of Michael Comfort, President,
Comfort Western Enterprises LL.C

February 14, 2014

Subcommittce on Immigration and Border Sceurity
House Judiciary Committee
United States House of Representatives

Attention: Congressman Trey Gowdy, Subcommittee Chairman
Honorable Congressman Gowdy,

My name is Michael Comfort. Thank you for this opportunity to provide my observations and recommendations
regarding asylum fraud and its nexus with our national sccurity.

I retired from Citizenship and Immigration Scrvices in January 2006, after scrving as Chicago’s district dircetor and
before that I scrved as the agency’s interim district director in Denver. At the time of INS” split in March 2003, I
was the acting district director in Denver. My experience in INS spanned both the enforcement and  services
missions. In particular and germane to these proceedings, I served as the incident commander in south Florida
during the Cuban mass migration in 1994, intervicwed individuals and adjudicated their applications for asylum,
interviewed and processed refugees in camps in southeast Asia, participated in the Haitian Maritime Interdiction
Operations program, and trained to interview and process Jewish refugees in the Soviet Union.

The American people have a long and proud history of providing sanctuary to those who experience persecution in
their native countries. That generosity comes with the expectation that their government will ensure integrity in the
asylum and refugee processes, thereby protecting our national security and welfare. Asylum and refugee cases
present challenges not generally associated with other benefits under the Immigration and Nationality Act. This
discussion includes both asylees and refugees since the distinction between their cases is the geographic location of
the applicant. Asylum applicants are those who have reached our border or are already inside the United States
while refugees are those who apply abroad.

Those suffcring from persceution cannot casily, if at all, sccurc legitimate government identity documents issucd in
their native countrics. Many times these individuals use counterfeit or fraudulent documentation to cxit their native
countrics and travel to a place of refuge. Further, corroboration of an individual's personal cxpericncc is not always
availablc from traditional information sources (newspapers and other public accounts). Therefore decisions to grant
asylum or rcfugcee status often hinge primarily on the testimony of the applicant and at best tertiary evidence.

These conditions open the door for terrorists, war criminals, other criminals, and those seeking economic gain to
engage in the use of fraud and willful misrepresentation to gain this generous benefit under the Immigration and
Nationality Act. Furthermore, the Obama Administration’s extremely lenient detention and removal policies,
particularly in these cases, encourage otherwise ineligible aliens to apply for asylum because the risk of being
forced to leave this country are minimal. Now the Department of State has promulgated a regulation that expands
the definition of those qualified for this status to include those individuals who have participated in limited support
of terrorist organizations. Qur government cannot be allowed to expose its people to the dangers these individuals
pose to our well-being. I understand that one man’s terrorist is another’s freedom fighter; however, we must look at
this issue from the perspective of America’s interest. Have we forgotten the first World Trade Center bombing, the
shooting at the Central Intelligence Agency’s headquarters, and September 11, 20017 This regulation combined
with this administration’s lenicnt detention and removal policics docs nothing but invite the incidence of much
more fraud in the asylum and refugee processes as well as the threat to our national sceurity.

A Washington Times article, dated February 5, 2014, described a secret internal government report that a 2009
government audit found that 70% of asylum applications showed signs of fraud. This is a shocking finding, clearly
demonstrating the incptitude of the system in this regard. The article docs not indicate that the report has ever been
presented to Congress. If not this is blatant disrepard for Congress’ oversight authority and responsibility. Also, it is
not clear from the brief article what actions the Department of Homeland Sccurity has taken to correct the
circumstances under which the apparent fraud went undetected. A reasonable person would take the results of this
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audit and augment cxisting procedurcs to thwart this abusc of our laws and largesse as well cxpand the review to
include all cascs previously granted.

Refugee travel documents are issued to those who are granted sanctuary in the United States and cammot receive a
passport from their native country. There has generally not been any restriction on the holder to travel to their
native country. Historically, the vast majority of those seeking to obtain this document do so to travel back to their
native country - the very country they claimed they were vulnerable to persecution. At the very least this is an
indicator of possible fraud and willful misrepresentation in the asylum process.

Lastly, and ccrtainly not lcast important, fraud perpetrated in the asylum and refugee processes not only facilitates
the granting of status of those listed above, it also impacts those legitimately seeking this benefit. Government
resources and asylee adjustment numbers arc diverted from those most descrving of the status.

The following arc cxamples of the subversion of the asylum and refugec processcs which have impacted our
national sccurity:

The Department of Justice’s Office of the Inspector General’s February 2003 review of the Immigration and
Naturalization Scrvice found that only 3% of failed asylum scekers with final removal orders were removed from
the United States. The report went on to find:

... Although we are not suggesting that all asylum applicants are potential terrorists, we found several asylum
applicants who had committed or planned terrorist acts in the United States while they were awaiting their asylum
determinations. ..

Among the terrorists who applied for asylum in the United States were:
Ahmad Ajjaj and Ramzi Yousef

o They entered the United States as asylum seekers in 1991 and 1992, respectively.

o In 1993 they helped commit the first World Trade Center bombing which killed six (6) people.
Ajjaj had left the United States in 1992 and returned with a fraudulent passport. He was convicted of passport fraud
and did not complete the asylum process prior to his conviction. Yousef completed his application and was given a
date for his asvlum hearing. His application was pending when the World Trade Center was bombed.

Sheik Umar Abd ar-Rahman

e He sought asylum in the United States to avoid being deported to Egypt.
e He helped plan a “day of terror” for June 1993, New York City landmarks including the United Nations
Building, FBI Headquarters in lower Manhattan, and the Lincoln and Holland Tunncls were to be bombed.

Hesham Mohamed Hadayet

e He applied for asylum in the United States in 1992. Hadayet claimed Egyptian authorities had falsely
accused and arrested him for being a member of the Islamic group Gama’a al-Islamivya.

e INS denied his asylum request and Hadayet was placed in removal proceedings.

o The notice of date of his Immigration Court hearing was sent to an incorrect address. Since Hadayet was
not present the Immigration Judge terminated the proceedings.

o On July 4, 2002, Hadayet shot and killed two (2) people at Los Angeles International Airport before he was
killed by an El Al Airlines security guard.

Mir Aimal Kansi

e Kansi entered the United States in 1991.
e Hec applicd for political asylum in the United States in 1992,
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The local INS asylum office failed to schedule a hearing for him because Kansi’s application was among
the pending backlog.

On January 25, 1993, Kanzi murdered two (2) and wounded two (2) Central Intelligence Agency
employees outside its headquarters in McLean, Virginia.

Gazi Ibrahim Abu Mczer

INS voluntarily returned Mezer to Canada after he was apprehended twice in June 1996 attempting to cross
the border into the United States.

After his third apprehension, in January 1997, INS commenced formal removal proceedings against Mezer
because Canada refused to take him back again.

In April 1997, Mezer applied for asylum in the United States claiming he feared persecution if he was
retumed to Israel.

Mezer withdrew his application for asylum in Junc 1997 and told his attorncy that he had rcturned to
Canada.

Subsequently, Mezer was convicted and sentenced to life in prison for planning to bomb the New York
City Subway System.

Reeent news accounts continuce to demonstrate this threat to our national sceurity:

Waada Alwan and Mohanad Hammadi

ABC’s Nightline tclevision program reported that these Iraqi refugees were arrcsted in Bowling Green,
Kentucky in 2011,

They were part of an al Qacda group that killed U.S. soldicrs with roadside improviscd explosive devices.
The pair were approved for refugee status by the Department of State. This status was granted in spite of
the fact that they were in detention for the bombings. The Department of Homeland Security told Nightline
that record checks did not reflect this detention.

Alwan and Hammadi plotted to conduct attacks in this country and smuggle weapons and explosives back
to al Qaeda in Iraq.

They pled guilty to providing matcrial support to terrorists.

The FBI believes there are dozens of such operators in the United States.

On December 12, 2012, the New York Times headline read: Law Firms are Accused of Aiding Chinese Immigrants’
lralse Asylum Claims. According to the article six attorneys and twentv-six people were arrested and charged with
helping Chinese nationals submit false asylum claims by lying about false abortions and torture based on religious

beliefs.

Kefelegn Alemu Worku, aka Hateeb Berhe Temanu

The Denver Post newspaper reported that this Ethiopian refugee was charged with unlawful procurcment of
citizenship or naturalization and aggravated identity theft.

Worku entered the United States in July 2004 as a refugee.

He was part of Ethiopia’s Red Terror group and cngaged in the torture, savage beatings, and bloody
exceutions of his fcllow citizens.

Worku was convicted in federal court on October 13, 2012, of unlawful procurement of citizenship,
aggravated identity theft, and fraud and misuse of visas.

These are but a few examples of threats to our national security and welfare. I have not included the 9/11 terrorists
in this discussion because their subversion of our immigration system has been fully documented by many others
and need not be repeated here.
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Recommendations:

1. The Immigration and Nationality Act is cxceptionally complex. Scctions of the law are not neatly defined to
encompass each major area of activity: adjudications, inspections, investigations, detention and removal, and border
patrol. Immigration officers, regardless of their area of specialization, must be proficient in all aspects of the law.
In determining eligibility for a benefit under the Immigration and Nationality Act, an adjudicator must consider the
applicant’s amenability to the grounds of exclusion and removability from the United States. In the same way, a
border patrol agent must determine if the individual encountered attempting to enter the country between the ports
of entry is, in fact, a citizen of the United States or is otherwise in compliance with immigration laws and eligible to
cnter. Similar cross-over and interdisciplinary activity includes inspections, investigations, and detention and
removal functions. This complexity demands close interdisciplinarv relationships among those charged with its
administration and enforcement. The current organizational structure of the mission, Citizenship and Immigration
Scrvices, Customs and Border Protection, and Immigration and Customs Enforcement, inhibits, if not prohibits, the
cffeetive and cfficient administration and cnforcement of the immigration mission. The Congressional Rescarch
Scrvice of the Library of Congress issucd a report on April 6, 2006, entitled Immigration Enforcement Within the
United States. The report, in considening the interrelated roles of immigration officers, stated in pertinent part:

Some of the dutics under immigration law have aspects of immigration cnforcement but also contain
adjudicative functions (sometimes referred to as services) and are not universally considered enforcement.
Immigration inspectors are the classic example of this “dual™ role, as inspectors are responsible for keeping
those who seek to harm U.S. interests out while letting bona fide travelers in, An alien who is denied entry
into the United States by an inspector has not violated any provision of the INA, unless the alien has
commiitted some type of fraud to gain entry. Indeed, there have been people (both aliens and U.S. citizens)
who have been wrongly denied entry by an immigration inspector. It could also be argued that a DHS
(DHS) Citizenship and Immigration Services (USCIS) adjudicator is performing an enforcement function
by denying an alien’s application for a benefit to which he is not entitled. ..

Therefore, I recommend that the immigration mission be returned to a single agency. This agency must be
designated as a national security and law cnforcement cntity duc to the mission’s critical and integral role in these
maticrs.

2. Gengerally, presidential appointees arc neither authoritics nor speeialists in immigration laws and policics. While

the appointees may be well intended, their lack of knowledge and cxperience in this critical federal responsibility
prevents them from fully appreciating the implications and conscquences of immigration-related actions and
decisions. Further, the likelihood of these appointces becoming fully knowledgeable about the laws and policics
before they leave their positions in the agency is minimal.

Therefore, 1 recommend that the agency charged with the immigration mission must have no more than one
political appointee in a leaderslup position.

3. Accountability is a critical leadership component in any organization, particularly one that holds the public’s
trust. All individuals must realize consequences for failing to act in the nation’s best interest. The Washingron
Times’ article discussed above is a clear example of a system that has failed us all. Clearly there were decisions
made long before the audit that at the very least facilitated the fraud perpetrated in the asylum process. Why did it
take until 2009 before USCIS leadership took action to audit the process? Have cases that were not part of this audit
been reviewed to identify potential fraud and take action in those cases where it cxist to rescind asylum status? Is
USCIS now rcgularly auditing cascs to determing the level of fraud in the process? Has any leader(s) in the agency
been disciplined or terminated for this egregious breach in our national security?

Therefore, I recommend that the Congress work with the Executive Branch to take all necessary action to ensure to
the Amcerican public that their sceurity is being protected in the asylum process.

4. Asylum officers require information and intclligence pertinent to the native countrics of the asylum applicants.
No longer can they solely rely on country condition reports that contain informationt that may be months, if not
vears old. As we know events and conditions in the world often change in geometric proportions rapidly,

4
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oftentimes in the span of twenty-four hours. The officers must have information and intelligence at their disposal
which is germanc and timely to the decision process.

Therefore, 1 recommend that the Congress work with the Executive Branch to take all necessary action to ensure
that asylum officers have systems available whereby they can access information and intelligence related to the
asylum process.

5. The Executive Office for Immigration Review (EOIR) is a key component of the asylum process. The EOIR's
inmiigration judges (approximately 220 judges) received 44,170 asylum applications among the 410,753 filings in
FY2012. The asylum cascs represented morc than 10% of that fiscal year’s total workload. Each immigration judge
averaged 200 asylum applications in his’her caseload that year. The immigration judges require the same access to
information and intelligence to render knowledgeable decisions.

Therefore, I recommend that the Congress work with the Exccutive Branch to determine the proper staffing level
for immigration judges to maintain intcgrity in the asylum process and that the immigration judges have access to
the same information and intelligence systems as the asylum officers.

[ am availablc to continuc this discussion and/or answer questions related to this or any other immigration matter.
Respectfully,

Michael Comfort

6531 South Race Circle West
Centennial, Colorado 80121
michael. comfort@eomfortw
303.619.8669




