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A �le photo of First Baptist Church in Sutherland Springs where a shooter killed 26 people in 2017.

This post was originally published on July 7, 2021, at 11:42 a.m. It has been updated.
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A federal judge has ruled the U.S. Air Force is largely culpable for the Sutherland Springs
shooting in 2017. The Air Force did not submit the shooter's criminal history into an FBI
database, which would have prevented him from purchasing the weapon he used in the
attack.

Judge Xavier Rodriguez in San Antonio said the Air Force was 60% responsible for the
attack. They’re also liable for damages.

Devin Kelley, a former serviceman, killed 26 people and injured more than 20 after
opening �re at the First Baptist Church in Sutherland Springs four years ago. He had
been discharged from the Air Force several years before the shooting for bad conduct,
after a conviction of assault against his former wife and stepson.

Rodriguez found that no one — not even the shooter's own parents or partners — knew
as much as the U.S. government about the violence that Kelley had threatened to
commit and was capable of committing.

He noted that Kelley had a history of making violent threats against his superiors and
threatening mass shootings while in the Air Force and said the service failed to show
reasonable care for public safety by not reporting Kelley’s criminal history to the FBI.

Kelley is responsible for the remaining 40% of liability.

Why the U.S. Air Force was held liable
“The theory of liability in this case is the government was careless, and the
government’s carelessness resulted in injury to lots of victims and those victims are
entitled to recovery because when an individual is careless and their carelessness
causes harm to another, they have to pay damages," said Timothy Lytton, professor of
law at Georgia State University College of Law.

Lytton said the case was "relatively uncomplicated" in terms of theory of negligence
liability — the standard form of liability seen in the U.S. civil justice system.

"The argument in this case was that the government had in its possession, particularly
the Air Force, had in its possession information about a conviction for an offense of a
service member which they failed to report — carelessly — to federal government
authorities so it could be included in the National Crime Information Center database
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that then could be accessible for background checks at retail," Lytton said. "And that
carelessness on the government’s part made them liable for the resulting harms, which
were of course the mass shooting.”

Unlike other "high-pro�le" mass shootings, the Sutherland Springs lawsuit didn't involve
a venue that was negligent or a gun store that sold a �rearm illegally.

"We don’t have a lot of mass shootings where the problem is that a person who’s
currently enlisted in the armed services had a conviction that wasn’t properly reported
by the service to the federal government, that’s a sort of unusual fact pattern so I can’t
really identify a trend of liability against the federal government in mass shootings," he
said.

Gregory Sisk, professor at the University of St. Thomas School of Law in Minnesota,
said the case may set a precedent for holding the U.S. government accountable.

“A case like this, raising these kinds of issues, is unusual," he said. "It’s not
unprecedented — there have been other cases in which the federal government has
been sued for signi�cant types of activities — but in terms of trying to hold the
government liable for mistakes related to the �rearms database, this would be a
precedent-setting case.”

He said whether it sets a precedent depends on "how often it is that the federal
government negligently fails to get information reported to the NCIS."

Jamal Alsaffar, one of the lead plaintiff's counsel in the trial, said he hopes the Biden
Administration will not try to appeal.

"This is the federal government of the United States who made this mistake and caused
it," Alsaffar told TPR. "Its an opportunity to put their money where their mouth is when
they say we are against gun violence. We know that these laws matter — that these
victims should have a say. And this is presenting the opportunity for them to do that."

Sisk said the trial is many months — potentially even years — from being over, especially
if the government appeals.

“I would expect that the government’s going to appeal on every basis that it can,
including how state tort law applies to this," he said. "There were also questions raised
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about whether federal �rearms statutes provide immunity to those who fail to provide
information with respect to this.”

Regardless of whether the case is a�rmed by the Fifth Circuit, Sisk said he hopes the
military recognizes their moral responsibility.

"At the very least, to ensure that individuals who should not be allowed to have
possession of �rearms because of their criminal wrongdoing or their threats of
violence, that that information is provided so they can’t easily get their hands on a gun,"
he said. "We should expect that of them just as a matter of their basic responsibilities
as government o�cials."
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Before the decision was made, the federal government argued that the shooting was
not preventable, regardless of whether the Air Force sent Kelley's felony conviction to
the FBI background check database. Government lawyers said Kelley would have been
able to acquire a �rearm by other means if he couldn't pass a background check.

The trial highlighted threats Kelley made toward a supervisor in the Air Force, who then
told colleagues to watch out for Kelley because he was the type of person “to come
shoot us,” according to testimony.

Following testimony in April, an attorney from the government made a motion to
dismiss the case. He argued the government was immune from lawsuits and that the
government could not have foreseen Kelley would commit large-scale violence.

Judge Rodriguez denied the motion, citing his previous ruling that the government was
not immune from lawsuits. Rodriguez also rejected the foreseeability claim and said the
government was aware of Kelley’s potential to commit large-scale violence and had
even banned him from returning to his former Air Force base.

News

Lawsuits Against Academy In Connection With Sutherland Springs Shooting
Tossed

Rodriguez also said it was “disappointing” that the government argued that it protected
itself from Kelley but did not protect the general public.

“These families showed great courage and strength in pursuing justice despite their
horrible loss. If it wasn’t for these brave families, the Government would never have
taken or faced responsibility for their negligence," said Jamal Alsaffar, one of the lead
plaintiff's counsel in the trial, in response to the July ruling.

Alsaffar said he represents about �ve separate families who had relatives killed or
injured in the shooting — about 20 people in total. He told TPR that he felt the July ruling
placed accountability where it belongs: on the government.

"The judge got to hear all the facts and all the evidence, and the evidence was
overwhelming that, you know, not only were the government more aware, and more
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familiar with the extent and depth and degree of this person's violence and capacity for
violence, but also his speci�c capacity for mass shooting violence," he said.

The case will move to new trial phase to determine compensation in the next few
months.

Families began suing the U.S. government in late 2017, after the Air Force admitted it
failed to send the conviction information to the FBI.

TPR was founded by and is supported by our community. If you value our commitment
to the highest standards of responsible journalism and are able to do so, please
consider making your gift of support today. 
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