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Mr. Chairman, Mr. Ranking Member, Members of the Committee: My name is Elizabeth
Slattery, and | am a Legal Fellow in the Heritage Foundation’s Edwin Meese III Center for Legal
and Judicial Studies. In this capacity, | research and write about the separation of powers, the
rule of law, and the proper scope of the branches of government. The views | express in this
testimony are my own and should not be construed as representing any official position of the
Heritage Foundation.

I would like to thank the Task Force on Executive Overreach for the opportunity to
discuss the imbalance of power between the Executive Branch and Congress. The matter of how
Congress has lost power to the Executive Branch, either through ceding it to administrative
agencies or through power grabs by the president, and whether this can be remedied present
important issues regarding our system of government. Just as Congress has not always
safeguarded its own authority, the president has overstepped the bounds of his constitutional
powers. Unfortunately, President Barack Obama has acted unilaterally to effectively change the
law, damaging the separation of powers in the process. These are challenges that will not
disappear when the next president takes office, so Members of Congress should consider ways to
rein in the current president and continue to do so with the next administration.

In this statement, [ will address how the president’s duty to faithfully execute the law and
prosecutorial discretion fit within the separation of powers envisioned by the Framers of the
Constitution. Next, | will discuss how the Supreme Court has treated conflicts involving
presidents who have exceeded their authority. Then, | will argue that the rise of administrative
agencies has exacerbated the imbalance of power between the branches of government. Finally, |
will highlight instances when President Obama has exceeded his authority.

Separation of Powers, the Take Care Clause, and Prosecutorial Discretion

The rule of law is a bedrock principle of Anglo—American jurisprudence. It stands for the
belief that all—including government officials—are subject to the law and not above it.
America’s Founding Fathers understood this principle, and the Constitution reflects it in at least
three ways. First, instead of placing the legislative, executive, and judicial powers in one body,
the Constitution divides federal power among three distinct but coordinate branches. Second,
Article VI proclaims that the Constitution and laws passed following the Constitution are the
“supreme law of the land.” Third, Article VI also requires all federal officeholders to take an
oath or affirmation to “support” the Constitution. Together, these provisions were intended to
ensure that ours remains “a government of laws, and not of men.”" The Framers of our
Constitution also understood that, while a strong federal government was necessary, if left
unchecked, it could encroach on the liberties of its citizens. To help prevent this, the Framers
realized that, as James Madison wrote in Federalist 51, “[a]Jmbition must be made to counteract
ambition....[T]The constant aim is to divide and arrange the several offices in such a manner as
that each may be a check on the other—that the private interest of every individual may be a
sentinel over the public rights.”2

Accordingly, they devised a system of checks and balances through the Constitution that
divided the powers of the federal government among the three branches. Article | of the
Constitution grants enumerated legislative powers to Congress. The Constitution assigns the
Executive the duty to enforce the law, and Article 11, Section 3 requires that the president “shall
take Care that the Laws be faithfully executed.” The president also takes an oath to “preserve,
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protect and defend the Constitution.” Article III vests in the courts the judicial power to resolve
“Cases” or “Controversies” between adverse parties.

The scope of executive power has been debated since our nation’s founding. Certainly, it
is not within the president’s power to create the laws; that is Congress’s job. As Supreme Court
Justice Joseph Story noted in his Commentaries on the Constitution, the president may “point out
the evil, and ... suggest the remedy,” but he lacks the power to enact or amend laws on his own.?
The president may “even call Congress into session, but it remains the prerogative of Congress to
decide what laws will be enacted.” The Take Care Clause of the Constitution charges the
president with a duty that includes complying with statutory mandates, enforcing laws and
regulations (including prosecuting lawbreakers), and defending the validity of laws in court. This
duty does not mean that he may act in such a way as to implement “laws” that have not been
passed by Congress, to amend or effectively repeal existing laws, or suspend the law.

Further, all three branches of the federal government have an independent authority and
duty to assess the constitutionality of laws to ensure that their actions are in accordance with the
constitutional design. This means that that the president may refuse to enforce a law if he has a
good-faith belief that it is unconstitutional, since the Constitution is itself the highest law that
must be “faithfully executed.” It does not allow the president to refuse to carry out a law that he
disagrees with for policy or political reasons. To allow otherwise would “[clothe] the president
with a power to control the legislation of congress, and paralyze the administration of justice.”®
Thus, the president “may not decline to follow a statutory mandate or prohibition simply because
of policy objections.” Likewise, the president cannot effectively amend a law by exempting
entire categories of lawbreakers from the application of that law.® In order to change the law, the
president must encourage Members of Congress to do so. As the Supreme Court has stated,
“[olnce a bill becomes law, it can only be repealed or amended through another,
independent legislative enactment....”®

There is no question, however, that the president and senior Executive Branch officials
who are appointed by the president have considerable discretion about what actions they take or
do not take. The role of the president cannot be reduced to a catalog of “ministerial”
acts.’® Moreover, courts generally are reluctant to delineate when the president has abused his
discretion or abdicated a constitutional duty. As a practical if not legal matter, the president
enjoys wide discretion in how to execute the law, particularly when forced to make choices due
to resource constraints. To be sure, some judgment is warranted, given the large body of
regulations churned out annually by administrative agencies and the ever-growing federal code
the president enforces. Furthermore, it would be impractical for the Executive Branch to
prosecute every violation of every law or regulation, so administrations must prioritize law
enforcement resources and may decide not to enforce a particular law against a particular
individual or small category of individuals on a case-by-case basis. This is known as
prosecutorial discretion. For example, the government has only passively enforced the draft, and
when a draft-dodging young man challenged his conviction on selective prosecution grounds, the
Supreme Court ruled in favor of the government because it “retains ‘broad discretion’ as to
whom to prosecute.”™* Without limits, prosecutorial discretion becomes the exception that
subsumes the rule, allowing the president to dispense with or suspend the law. The Constitution
does not grant the president such powers. Charging the president with the faithful execution of



the laws emphasized that the Constitution does not confer a dispensing power on the
executive. The Framers were familiar with this practice by British kings, and they deliberately
chose to deny such a power to the president.

Past Conflicts Implicating the Scope of Executive Power

Courts generally are reluctant to get involved in disputes between the political branches
that could be resolved without judicial interference. Under Article Ill of the Constitution, the
judicial power extends to resolving “Cases” or “Controversies,” which not only ensures that
courts adjudicate actual disputes between adverse parties that are capable of resolution by a
court, but also prevents the judiciary from intruding into matters reserved for the executive and
legislative branches. Thus, it protects the courts from becoming referees in every dispute
between the political branches. To satisfy this constitutional requirement, known as Article 11
standing, a party must establish three things: (1) an injury-in-fact that (2) is fairly traceable to the
defendant’s conduct and (3) is capable of being redressed by a court. This procedural
requirement is the same for all lawsuits, whether they are filed by private citizens, executive
branch officials, or Members of Congress. Demonstrating an injury-in-fact—an actual harm—is
typically the biggest hurdle when it comes to disputes between the political branches. Most
successful challenges have been filed by private parties who were demonstrably harmed by those
actions, rather than Members of Congress whose institutional injuries, such as a diminution of
their power as legislators, are deemed to be “abstract” and “widely dispersed.”*?

In situations when the president has exceeded his authority and encroached on
congressional prerogatives, the Supreme Court has been more receptive to challenges brought by
private parties. For example, in a case brought by contractors who had not been paid by the
postmaster general, the Supreme Court determined that the president may not refuse to follow an
act passed by Congress. In Kendall v. United States ex rel. Stokes, the Court held that President
Martin Van Buren could not instruct his postmaster general to refuse to pay contractors when
Congress had passed a law directing payment.® The Court noted that “[t]o contend that the
obligations imposed on the President to see the laws faithfully executed, implies a power to
forbid their execution; is a novel construction of the constitution, and entirely inadmissible.”**
Allowing Executive Branch officials to choose not to comply with a statutory mandate “would
be vesting in the President a dispensing power, which has no countenance for its support in any
part of the constitution; and is asserting a principle, which, if carried out in its results, to all cases
falling within it, would be clothing the President with a power to control the legislation of
congress, and paralyze the administration of jus‘[ice.”15

In Youngstown Sheet & Tube Co. v. Sawyer, a steel company challenged President Harry
Truman’s attempt to nationalize American steel mills to prevent a strike during the Korean
War.® Congress had explicitly rejected authorizing such seizures when the Taft-Hartley Act was
debated in 1947, and instead allowed the president to seek an injunction for up to 80 days to head
off strikes “imperiling the national health and safety.”*” The Supreme Court found that President
Truman had exceeded his authority in seizing the steel mills. Writing for the majority, Justice
Hugo Black noted, “In the framework of our Constitution, the President’s power to see that the
laws are faithfully executed refutes the idea that he is to be a lawmaker. The Constitution limits



his functions in the lawmaking process to the recommending of laws he thinks wise and the
vetoing of laws he thinks bad. And the Constitution is neither silent nor equivocal about who
shall make laws which the President is to execute.”*® Justice Black observed that the Constitution
does not allow the president to “supervis[e] or control” Congress’s lawmaking power; instead,
the Framers of the Constitution “entrusted the law making power to the Congress alone in both
good and bad times.”® In a concurring opinion, Justice Robert Jackson explained that the
presic;gnt’s duty to execute the law “gives a governmental authority that reaches so far as there is
law.”

In the 1970s, President Richard Nixon refused to spend certain funds appropriated by
Congress, claiming that a power of impoundment was inherent in his duty to faithfully execute
the laws. In Train v. City of New York, the Supreme Court determined that Nixon’s
Environmental Protection Agency administrator lacked the discretion to impound funds
Congress had authorized when it amended the Federal Water Pollution Control Act.?! Indeed,
while that case was pending, Congress passed the Congressional Budget and Impoundment
Control Act of 1974, seeking to place restrictions on the president’s “impoundment” power. In
another case involving Nixon’s “impoundment” power, the U.S. Court of Appeals for the D.C.
Circuit stated that “historical precedent, logic, and the text of the Constitution itself obligate the
[president] to continue to operate [the program] as was intended by the Congress....[N]o barrier
would remain to the executive ignoring any and all Congressional authorizations if he deemed
them, no matter how conscientiously, to be contrary to the needs of the nation.”?

More recently, President Obama exceeded his authority by making recess appointments
when the Senate was in session. Article 1l, Section 2 of the Constitution provides that the
president may “fill up all Vacancies that may happen during the Recess of the Senate.”
Otherwise, the president must receive the advice and consent of the Senate in order to appoint
ambassadors, judges, and higher-level executive officers. In January 2012, President Obama
made four “recess” appointments to the National Labor Relations Board and the Consumer
Financial Protection Bureau, claiming that, since the Senate was conducting only periodic pro
forma sessions, it was not available to confirm those appointees. During the time in which
President Obama deemed the Senate “unavailable,” it passed and the president signed into law
the Temporary Payroll Tax Cut Continuation Act of 2011. The Supreme Court ruled
unanimously that President Obama had violated the Constitution. The majority opinion by
Justice Stephen Breyer noted that the Senate “is in session when it says that it is,” and specified
that a recess must last at least 10 days in order for the president to make a recess appointment.”

Another recent case involved the Environmental Protection Agency’s regulation of
stationary sources emitting greenhouse gases. In Utility Air Regulatory Group v. Environmental
Protection Agency, the Supreme Court held that the agency exceeded its enforcement authority
by “tailoring” the Clean Air Act’s specific requirements to “accommodate its greenhouse-gas-
inclusive interpretation.”* Writing for the majority, Justice Antonin Scalia reiterated the “core
administrative-law principle that an agency may not rewrite clear statutory terms to suit its own
sense of how the statute should operate.”® The agency’s authority to execute the law “does not
include a power to revise clear statutory terms that turn out not to work in practice.”26



Of course, there have been instances when Congress encroached on the president’s
prerogatives. For example, in Lujan v. Defenders of Wildlife, the Supreme Court determined that
Congress may not authorize individuals to sue a government official for an alleged failure to
enforce the law, despite their inability to demonstrate a separate injury resulting from that
failure.?” The majority opinion by Justice Scalia noted that Congress may not “transfer from the
president to the courts the chief executive’s most important constitutional duty, to ‘take Care that
the Laws be faithfully executed.”?® Likewise, Congress may not place onerous conditions upon
the president’s ability to remove officials for whom he is responsible,? although this does not
always extend to quasi-legislative or quasi-judicial “independent™ agencies.*® Congress also may
not seek to “control administration of the laws” by use of a post-enactment legislative veto.** Nor
may Congress circumvent the president’s role in the appointment of judges by authorizing the
chief judge of a specialized court to appoint trial judges.*® In many of these instances, the
Supreme Court determined that Congress’s efforts undermined the president’s ability to
faithfully enforce the law.

Administrative Agencies Exacerbate the Problem of Executive Overreach

Administrative agencies can exacerbate the problem of a president who seeks to expand
his authority into Congress’s realm. These bodies, which are generally housed within the
Executive Branch, perform legislative, executive, and judicial functions by issuing, enforcing,
and settling disputes involving regulations that have the force of law.* James Madison called
such an accumulation of power in one body the “very definition of tyranny.”** The modern
administrative state, however, blurs the separation of powers and the system of checks and
balances and has become an unaccountable fourth branch of government.

The Progressive Era led to the creation and strengthening of agencies like the Federal
Trade Commission and the Food and Drug Administration; the New Deal brought the Securities
and Exchange Commission, the National Labor Relations Board, and the Federal
Communications Commission; the 1970s heralded the Environmental Protection Agency; and
more recently has come the Consumer Financial Protection Bureau.®*® The result is that
administrative agencies today “pok[e] into every nook and cranny of daily life.”*® Though the
idea may have been to put impartial, scientific experts in charge of highly technical areas of
regulation, more often than not, “political appointees, often not experts, are normally responsible
for managing agencies and determining policy. And policy often reflects political, not simply
‘scientific’ considerations. Agency decisions will also occasionally reflect ‘tunnel vision,” an
agency’s supreme confidence in the importance of its own mission to the point where it leaves
common sense aside....”’

In turn, Congress enacts “vast and vaguely worded legislation...grant[ing] broad
discretion to regulatory agencies.”38 This allows Members of Congress to “claim credit for
‘doing something’ while evading blame for specific regula‘[ions.”39 Though the nondelegation
doctrine prohibits Congress from delegating legislative functions to the Executive Branch, the
Supreme Court has allowed Congress to delegate regulatory authority to agencies as long as
Congress specifies an “intelligible principle” to guide the agency in the exercise of its discretion.
To date, the Supreme Court has struck down only two statutes—both in the 1930s—as
unconstitutional delegations because of Congress’s failure to provide a sufficient “intelligible
principle” to guide the applicable agency. Moreover, oversight from the executive or judicial
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branches is limited. The president lacks the ability to actively supervise the myriad
agencies,40 and Congress has even insulated some “independent” agencies from EXxecutive
Branch control by limiting the president’s ability to remove agency heads at will. As President
Truman put it, “I thought I was the president, but when it comes to these bureaucrats, I can’t do a
damn thing.”*" Further, the courts should act as a check on abuse by the political branches when
an appropriate case or controversy is before them. Yet courts rely on deferential doctrines in
reviewing agency actions in an effort to avoid encroaching on the Executive Branch’s ability to
administer the law. In fact, agencies prevail in the vast majority of cases involving various
deference doctrines.*?

Thus, Congress creates an agency under the assumption that the president will supervise
it; the president provides guidance to an agency on broad policy goals under the assumption that
the courts will rein it in if necessary; and the courts defer to judgments made by agency officials
under the assumption that this was what Congress intended. As a result of this vicious cycle,
administrative agencies wield massive amounts of power with little oversight and are precisely
the accumulation of power that Madison feared. Many instances of power grabs and expansive
“interpretations” of law throughout the Obama Administration have emanated from agencies,
including the Environmental Protection Agency, the Federal Communications Commission, and
many others.*

President Obama’s Executive Overreach

President Obama is not the first—nor is he likely to be the last—to be accused of abusing
his authority. Indeed, when he was a candidate for the presidency, at a town hall event, Obama
said, “The biggest problems that we’re facing right now have to do with George Bush trying to
bring more and more power into the executive branch and not go through Congress....”* The
history books are filled with these disputes, such as when President Andrew Jackson declared
after an unfavorable Supreme Court decision, “[Chief Justice] John Marshall has made his
decision; now let him enforce it.”*® To be sure, there are examples of past presidents declining to
fully enforce certain laws. It’s been alleged that George W. Bush did not fully enforce various
environmental regulations,*® Bill Clinton failed to enforce certain gun-safety laws,*’ and Ronald
Reagan did not enforce the Sherman Antitrust Act.*® Presidents Reagan, George H.W. Bush, and
Clinton all issued deportation deferrals in response to specific humanitarian crises, each affecting
fewer than 200,000 individuals.”® As discussed above, President Nixon attempted to assert a
“power of impoundment” to avoid spending congressionally appropriated funds. Going all the
way back to our nation’s early years, Thomas Jefferson declined to enforce the Alien and
Sedition Acts of 1798 because he believed them to be unconstitutional.*

President Obama has not only declined to enforce certain laws, he has circumvented
Congress on a number of occasions. This damages the separation of powers that the Framers of
the Constitution so carefully delineated, and has positioned Obama as a super-legislator with the
power to override the law. Two of the most publicized instances of this unilateral action have
been delaying implementation of the Affordable Care Act and the deferred action policies
granting relief from deportation and removal proceedings, as well as government benefits and
work authorizations, for an estimated four million illegal aliens. Legal challenges against both
actions are currently pending in court. There are, however, many other instances when President



Obama effectively changed or waived laws through unreasonable interpretations or otherwise
bypassed Congress.

Immigration Reform: In 2012, the Department of Homeland Security implemented the
Deferred Action of Childhood Arrivals program, enabling 1.7 million illegal aliens under 30
years old brought to the United States as children to apply for deferred deportation and work
authorization. This program was expanded by, among other things, eliminating the age cap and
increasing the term of deferred action and employment authorization from two to three years.
Then in 2014, the department created the Deferred Action for Parents of Americans, conferring
deferred action on illegal aliens whose children are U.S. citizens or lawful permanent residents,
provided no other factors make deferred action inappropriate.>! In addition to lawful presence,
deferred action recipients receive benefits such as work authorizations, driver’s licenses, Social
Security, and other government benefits, which is estimated to cost the states millions of dollars
each year. Texas and 25 other states sued to enjoin the 2014 program. The district court granted
injunctive relief on the ground that the states were likely to succeed on their claim that the
implementation of this program violated the Administrative Procedure Act.>” The appellate court
agreed and now the case is pending before the Supreme Court. In addition to the statutory claims,
the states argue that this program violates the president’s duty to faithfully execute the law
because Congress never authorized the Obama Administration to make these changes to the
existing immigration laws.

Healthcare Law: The Patient Protection and Affordable Care Act has undergone dozens
of “revisions” since its passage in March 2010.>® The U.S. House of Representatives filed suit
challenging two of these changes in court. First, the House challenged the Obama
Administration’s delay of the employer mandate,® which generally required businesses
employing 50 or more full-time employees to provide health insurance or pay a fine per each
uncovered employee.”® Section 1513(d) of the law provided that this employer mandate
provision “shall apply to months beginning after December 31, 2013.” Second, the House
challenged the Obama Administration’s payment of subsidies to insurance providers for
providing cost-sharing reductions to certain policyholders, even though Congress never
appropriated funds for these subsidies. Section 1402 of the law “requires insurers to reduce the
cost of insurance to certain, eligible statutory beneficiaries” and the “federal government then
offsets the added costs to insurance companies by reimbursing them with funds from the
Treasury.” This section stated that cost-sharing offsets must be funded by annual
appropriations. The House maintained that since it has not appropriated funds for Section 1402,
the Administration violated Article I, Section 9, Clause 7 of the Constitution, which provides that
“No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by
Law.” A district court ruled last September that the House has standing to challenge the spending
of funds not appropriated by Congress, but not the delay of the employer mandate.

Labor Law: The Obama Administration invented a labor law exemption that flatly
contradicts a 1988 law. The Worker Adjustment and Retraining Notification (WARN) Act
prohibits large employers from initiating statutorily defined mass layoffs unless they give 60-day
advance notification to employees.>” The Department of Labor (DOL) is responsible for issuing
guidance to employers related to their WARN Act obligations. On July 30, 2012, the DOL issued
a guidance letter telling employers that it was not necessary to issue notice to employees before
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making layoffs resulting from the anticipated federal budget cuts commonly known as
sequestration.”® Further, the Office of Management and Budget (OMB) informed government
contractors that the government would compensate them for legal costs, as determined by a
court, if and when employees laid off during sequestration sued those contractors for lack of
WARN Act notice.> Thus, not only did the DOL encourage employers to withhold notices that
the WARN act would require if sequestration were to occur—an outcome all reasonable
observers should have anticipated—but OMB also offered to reimburse those employers at the
taxpayers’ expense if challenged for failure to give that notice. The WARN Act notices would
have gone out days before the 2012 election, and some have suggested that the DOL guidance
was drafted so that workers would not receive notice of impending layoffs because they might
blame President Obama, thereby imperiling his re-election efforts.®

Welfare Reform: In another instance of “creative” interpretation, the Obama
Administration waived a key part of the 1996 welfare reform law. In 1996, Congress passed and
President Bill Clinton signed into law a comprehensive welfare reform bill that conditioned
receipt of welfare benefits on working or preparing for work under Section 407 of the Temporary
Assistance for Needy Families program. This requirement was a huge success, reducing welfare
rolls by 50 percent and the poverty rate for minority children dropped to the lowest levels in
history. On July 12, 2012, however, the Department of Health and Human Services notified
states of Secretary Kathleen Sebelius’s “willingness to exercise her waiver authority” so states
could eliminate Section 407°s work participation requirement.®* This announcement contradicted
the law, which unambiguously provided that waivers granted under other sections of the law
“shall not affect the applicability of section 407 to the State.”® As a result, in most states today,
more than half of able-bodied welfare recipients are not working or preparing for work and state
welfare agencies engage “less than [one] fifth of recipients in activities intended to increase
employment and reduce dependence.”®

Voting Rights: In advance of the 2012 election, Florida began an effort to clean up its
voter rolls. In an attempt to remove non-citizens from the voter rolls, state officials compared the
list of registered voters with state motor vehicle databases. A Justice Department attorney,
however, sent a letter to Florida’s secretary of state saying that, pursuant to Section 5 of the
Voting Rights Act, Florida must seek preclearance from the Department or a federal court in
Washington, D.C., and that purging the voter rolls within 90 days of a primary or general
election violates Section 8 the National Voter Registration Act (NVRA).®* The Florida secretary
of state responded that the state had already obtained preclearance for the relevant laws.®
Pursuing its NVRA claim, the Justice Department sued Florida in federal court, seeking to enjoin
the state from continuing its program. By the time the court issued its decision, Florida had
voluntarily halted the program, but the judge commented that the NVRA “simply does not apply
to an improperly registered noncitizen” and “does not prohibit a state from systematically
removing improperly registered noncitizens” during the 90-day period before an election.®® The
law “does not require a state to allow a noncitizen to vote just because the state did not catch the
error more than 90 days in advance.”®’ In another related suit, the court noted that “the NVRA
does not require the State to idle on the sidelines until a non-citizen violates the law before the
State can act.”® Such a reading of Section 8 would “produce an absurd result” in preventing
states from removing “minors, fictitious individuals...and noncitizens” from its voter rolls.®®



Pro-Union Policies: As discussed above, President Obama made several recess
appointments to National Labor Relations Board in January 2012, when the Senate was in
session. The constitutional deficiency of these appointments was only the beginning of the
problem. Once on the Board, the new appointees implemented a number of questionable policies
that had been rejected by Congress, including requiring employers to post a list of “worker
rights,” snap elections for union representations, and unionization by “card check.”"®

Federal Drug Law: The Obama Administration announced in 2009 that it would relax the
enforcement of certain federal drug laws. On October 19, 2009, Deputy Attorney General David
Ogden instructed the United States Attorneys in select states not to prosecute “individuals whose
actions are in clear and unambiguous compliance with existing state laws” that legalize the use
and possession of marijuana for medicinal purposes.”* The Controlled Substances Act bans the
sale, possession, and use of Schedule I drugs, and even after years of lobbying, marijuana is still
classified as a Schedule I drug.” Regardless of the divergent views that people have about our
nation’s drug laws and despite the fact that some states have passed laws legalizing the use and
possession of marijuana, federal law is still the controlling law, which the president has an
obligation to enforce. Further, the Supreme Court upheld the Controlled Substances Act as a
valid regulation of interstate commerce and acknowledged that it prevails over state laws to the
contrary.”® Claiming prosecutorial discretion and acting under the guise of resource allocation,
the Obama Administration chipped away at federal drug laws by refusing to enforce them in
states where doing so might prove to be politically unpopular. Congress subsequently acquiesced
to this change in the law in its 2014 and 2015 fiscal year appropriations, forbidding the Justice
Department from seeking to undercut states that have passed laws legalizing the use and
distribution of medical marijuana.”

Refusing to Defend Federal Laws in Court: When President Obama took office, the
Department of Justice initially followed the long-standing policy of defending the
constitutionality of the Defense of Marriage Act (DOMA), which was being challenged in
several courts. Historically, the Justice Department would defend all laws against constitutional
challenges as long as reasonable arguments could be made in their defense. This was to “ensure[]
the government speaks with one voice” and “prevent] ]| the Executive Branch from using
litigation as a form of post-enactment veto of legislation that the current administration
dislikes.”” In Smelt v. United States in 2009, the Obama Administration argued that “DOMA is
rationally related to legitimate government interests and cannot fairly be described as born of
animosity....”"® Two years later, however, the Administration announced that it would no longer
defend the constitutionality of DOMA, implying that there were no reasonable arguments in
favor of DOMA'’s constitutionality. Attorney General Eric Holder stated that the Administration
would continue to enforce DOMA, while not defending it and later affirmatively attacking it in
court. When United States v. Windsor, challenging the constitutionality of DOMA’s definition of
marriage for purposes of federal law and benefits, reached the Supreme Court, the Bipartisan
Legal Advisory Group of the U.S. House of Representatives defended the challenged provision.
The Court found this provision unconstitutional, but the majority opinion by Justice Anthony
Kennedy noted that it “poses grave challenges to the separation of powers for the Executive at a
particular moment to be able to nullify Congress’ enactment solely on its own initiative.”’

Conclusion
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Chief Justice John Marshall wrote in McCulloch v. Maryland, “[T]he question respecting
the extent of the powers actually granted [to the federal government] is perpetually arising, and
will probably continue to arise, as long as our system shall exist.”’® It is inevitable in our
constitutional system that each branch of government will seek to expand its authority. That is
why checks and balances were built into the design—making “ambition...counteract ambition.”
While courts may adjudicate some disputes between the political branches, Congress should not
rely on the courts to resolve every dispute with the president over the scope of their powers.
Congress has the tools to resist the president’s intrusion into its sphere through appropriations,
oversight hearings, and impeachment proceedings. The Senate has the additional tool of
providing advice and consent on judicial and Executive Branch nominations, and this can include
refusing to confirm nominees.

Congress also should think twice before making broad delegations of lawmaking
authority to administrative agencies, since they often are insulated from oversight, and should
find ways to increase agencies’ accountability and transparency, such as using the Congressional
Review Act’® or reforms like the perennially proposed Regulations from the Executive in Need
of Scrutiny Act.®® Regardless of who is elected as our next president, Members of Congress must
work to reclaim their authority from the Executive Branch and administrative agencies. With any
luck, the next president will take seriously the duty to faithfully execute the laws Congress has
chosen to pass, and work with Congress to repair the damage to the separation of powers and the
Constitution that has been done over these last seven years. It may be difficult to resist the
temptation to copy President Obama’s actions. But for the sake of our liberties, Members of
Congress should encourage the next president to comply with the limits the Constitution places
on executive power.
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