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 Chairman Goodlatte.  The Judiciary Committee will come 33 

to order, and without objection, the chair is authorized to 34 

declare a recess of the committee at any time.  Pursuant to 35 

notice, I now call up the resolution to establish the House 36 

Committee on the Judiciary Executive Overreach Task Force 37 

for purposes of markup and move them to committee adopt the 38 

resolution.  The clerk will report the resolution. 39 

 Ms. Williams.  Resolution, Establishing the House 40 

Committee on the Judiciary Executive Overreach Task Force of 41 

2016. 42 

 [The resolution follows:] 43 

  

********** COMMITTEE INSERT ********** 44 
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 Chairman Goodlatte.  Without objection, the resolution 45 

is considered as read and open for amendment at any point 46 

and I will begin by recognizing myself for an opening 47 

statement.  The Constitution grants Congress all legislative 48 

powers, leaving the President to execute those laws 49 

faithfully, according to the will of the people as expressed 50 

through their duly-elected legislative representatives in 51 

the House and Senate.  Yet Presidents from both parties 52 

have, for too long, stretched their powers beyond the limits 53 

intended by our founding fathers, and too often their abuses 54 

have gone uncorrected.  As Law Professor David Bernstein has 55 

written, “The authors of the Constitution expected that 56 

Congress as a whole, would be motivated to preserve its 57 

authority against Presidential encroachment."  The founders 58 

however, did not anticipate the development of our two party 59 

system.  At any given time, around half the members of 60 

Congress belonged to the same party as the President, and 61 

may not want to limit their President’s authority.  This 62 

trend has accelerated through administrations of both 63 

parties over the past decades to the point at which now, a 64 

President boasts of his desire to use his pen and phone to 65 

bypass Congress.  Indeed, just a couple of weeks ago, White 66 

House Chief of Staff Denis McDonough said, “Audacious 67 

executive actions are being crafted to make sure that steps 68 

we have taken are ones we can lock down, and not be subject 69 
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to undoing through Congress or otherwise”.   70 

 These statements indicate additional unilateral 71 

executive actions beyond even those unconstitutional actions 72 

the President has already taken.  And just last month, the 73 

Supreme Court agreed to hear the constitutional challenge 74 

brought by a majority of states against the President’s 75 

unilaterally imposed immigration plan, which the people’s 76 

legislative representatives never approved.  So far, a 77 

federal judge in Texas has issued a preliminary injunction 78 

in the case, blocking the enforcement of the President’s 79 

unilateral plan.  The Fifth Circuit Court of Appeals upheld 80 

that injunction.  Importantly, the Supreme Court granted 81 

certiorari in the case, and rather than limiting the issue 82 

the way President Obama requested, it took up the state’s 83 

suggestion and requested briefing on the following question, 84 

“Whether the President’s action violates the Take Care 85 

Clause of the Constitution, Article 2 Section 3”.  That 86 

clause of the Constitution requires the President to take 87 

care that the laws be faithfully executed.  The founders 88 

would have expected members of the House of Representatives, 89 

known as the people’s house, for its most direct connection 90 

to the will of the people, to aggressively guard their role 91 

in the constitutional legislative process.  The resolution 92 

before us today will provide another means of doing just 93 

that by creating a task force on executive overreach, 94 
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chaired by Representative King from Iowa, that will focus on 95 

the dangers of ceding power away from congress, and the 96 

people’s house in particular, and potential solutions.   97 

 Such dangers can often seem abstract in the midst of 98 

intense policy debates in a historically hyper partisan 99 

environment.  But this is not a partisan issue.  This is 100 

about restoring the separation of powers the framers 101 

enshrined in the US Constitution, to protect citizens from 102 

the tyranny of a runaway executive branch.  The story of the 103 

harm caused of the erosion of the people’s house and 104 

Congress can be told vividly and objectively by a task force 105 

such as this.  I urge my colleagues to support this 106 

resolution, and it is now my pleasure to recognize the 107 

ranking member of the Judiciary Committee, the gentlemen 108 

from Michigan, Mr. Conyers, for his opening statement. 109 

 [The prepared statement of Chairman Goodlatte follows:] 110 

  

********** COMMITTEE INSERT ********** 111 
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 Mr. Conyers.   Thank you Chairman Goodlatte, and 112 

members of the committee.  Debates about the proper scope of 113 

executive power and its relationship to legislative 114 

authority are as old as the nation itself.  As the committee 115 

charged with examining issues arising under our 116 

Constitution, it is important that we regularly discuss such 117 

fundamental matters about how our nation’s basic government 118 

framework works.  Today’s resolution, which would establish 119 

an Executive Overreach Task Force for the next six months, 120 

is ostensibly the latest effort to fulfill this important 121 

obligation, and as we move forward, with the creation of 122 

this task force, we must keep several matters in mind.  To 123 

begin with, it is my fervent hope that this task force does 124 

not devolve into a partisan political witch hunt.  Sadly I 125 

have seen too many examples of task forces, select 126 

committees, and other bodies that have been set up merely to 127 

become venues for roving political attacks.   128 

 During the Obama Administration, we have seen the use 129 

of a select committee to question the Administration’s 130 

conduct concerning the attacks on our consulate in Benghazi, 131 

Libya, after nearly two years and almost $6 million in 132 

taxpayer dollars spent.  That committee has yet to find 133 

evidence contradicting key findings of the State 134 
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Department’s accountability review board, or prior 135 

congressional investigations finding no wrong doing.  There 136 

also appears to be a vigorous effort to undermine women’s 137 

health and equality due to the establishment of a select 138 

committee that seeks to de-legitimatize the work of the 139 

Planned Parenthood Organization.  Now these efforts seem, to 140 

many, to be nothing more than political fishing expeditions 141 

designed not to get to the truth, but to energize the 142 

conservative party’s base voters in preparation for the 143 

year’s elections.  Given the importance of the question of 144 

whether executive authority has become too concentrated and 145 

too open to abuse, I hope that this will not be the case 146 

with the so-called Executive Overreach Task Force now under 147 

consideration.   148 

 Assuming for now that the task force represents a good 149 

faith effort to study executive power substantively, I would 150 

like to highlight several issues that I would recommend the 151 

task force consider, and these include -- expansive and 152 

frequent assertions  the state’s secrets privilege, 153 

including efforts to potentially shield evidence of 154 

government wrongdoing; secondly, the need to enact press 155 

shield legislation that would provide a qualified privilege 156 

that prevents a reporter source material from being revealed 157 

with limited exceptions; third, the need for enhanced and 158 

strengthened legal protection for whistle blowers, including 159 
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for federal employees who report high level government 160 

misconduct to congress; four, the need for legislation to 161 

strengthen Congress' contempt power, including a clear and 162 

expeditious mechanism to enforce congressional subpoenas 163 

civilly, against current and former executive branch 164 

officials; five, the need for legislation to expand the 165 

Department of Justice Inspector General’s jurisdiction, to 166 

allow investigation of misconduct by senior department 167 

officials and United States attorneys; finally, the overuse 168 

of Presidential signing statements to challenge legal 169 

provisions, not merely to explain the President’s legal 170 

interpretations.  These are among my colleagues' several 171 

areas that are ripe in my judgment for finding common 172 

ground.  Indeed, our committee has a long and distinguished 173 

history of task forces operating in a productive and 174 

nonpartisan manner.  Task forces such as the Task Force on 175 

Over-Criminalization, the Task Force on Antitrust and 176 

Competition Policy, offer promising precedents for working 177 

cooperatively to consider important issues.  It is my hope 178 

that this latest effort will continue that tradition.  I 179 

thank the chairman and I yield back. 180 

 [The prepared statement of Mr. Conyers follows:] 181 

  

********** COMMITTEE INSERT ********** 182 
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 Chairman Goodlatte.  The chair thanks the gentleman.  183 

And it is now my pleasure to recognize the proposed chairman 184 

of the task force, Mr. King of Iowa, for his opening 185 

statement. 186 
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 Mr. King.  Thank you, Mr. Chairman.  First, I want to 187 

thank you for initiating this task force, and the 188 

opportunity to be considered to chair this task force.  I 189 

have looked at it as a restoration of Article One authority.  190 

The definition, however, we have of the task force is the 191 

restoration of the authority that Congress has and with 192 

regard to executive overreach.  And I am an originalist.  I 193 

believe that the text of the Constitution has to be 194 

understood to mean what it was understood to mean at the 195 

time of its ratification.  And I believe the first task of 196 

this task force is to work together, and I would reiterate 197 

the words of Chairman Conyers in a bipartisan fashion to 198 

identify the executive overreach.  And I would first like to 199 

approach this by identifying the breadth of the possible 200 

executive overreach, and I expect that we will have ideas 201 

coming from both sides of the aisle.  Then I think we should 202 

sort them in categories of what is an unconstitutional 203 

overreach versus what is simply an executive overreach.   204 

 We also should recognize that Congress has willingly 205 



HJU034000   PAGE      12 

 

handed our executive authority over to the President because 206 

we did not want to make a decision or we thought that actual 207 

governing was too cumbersome.  And there are times when 208 

Congress has not done the job that I think we should be 209 

doing with regard to oversight, and there’s times the 210 

executive branch has been very reluctant to cooperate with 211 

Congress’ oversight in legitimate constitutional functions.   212 

 We have also been unwilling on many occasions to use 213 

the constitutional authority we have to restrain an 214 

executive branch, and the most specific and useful, and the 215 

most nimble is the power of the purse.  It was specifically 216 

laid out for Congress to restrain an executive branch of 217 

government.  But all of those things, I think, come before 218 

this task force.  And I would also remark that listening to 219 

Chairman Goodlatte, who stated it this way, that our 220 

founding fathers believed that the Congress would be, each 221 

branch of government would be, motivated to preserve its 222 

authority.  I would phrase it a little differently, although 223 

it is not at all; it is actually a mirror of this.  I have 224 

long said that the founding fathers envisioned that each 225 

branch of government would jealously protect the 226 

constitutional authority that is defined, I think, clearly 227 

between the Articles One, Two, and Three in our 228 

Constitution.  And when any branch of government fails to do 229 

that, then that power is going to go somewhere, perhaps to 230 
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the more aggressive branch of government, and in the end, it 231 

is the erosion of the power of “we the people.”   232 

 So, what we are really addressing here is how to pull 233 

back the Article One authority that has gone to the 234 

executive branch and set up a strategy and a plan to do 235 

that, an agreement, hopefully, on how to do that.  I expect 236 

it will be incrementally; however, the net result of a 237 

success with this task force will be that we are empowering 238 

"we the people" as our founding fathers imagined and 239 

envisioned.  And I expect also there will be two different 240 

viewpoints here, as much as we are going to work in a 241 

bipartisan fashion, and that is those that believe that the 242 

Constitution is living and breathing, versus those that 243 

believe that the text of the Constitution means what it was 244 

understood to mean at the time of its ratification.   245 

 So I am looking forward to the formation of this 246 

committee, and I appreciate the chairman’s vision in putting 247 

this together.  And I think that in the end, the entire 248 

government will be better off, and certainly when we empower 249 

we the people, we know that we the people are all better 250 

off.  That is our task.  So, I thank the chairman for his 251 

vision and foresight, and urge the adoption of this 252 

resolution.  And I yield back the balance of my time. 253 

 [The prepared statement of Mr. King follows:] 254 
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********** COMMITTEE INSERT ********** 255 

 

 

 

 

 

 

 Chairman Goodlatte.  The chair thanks the gentleman, 256 

and now recognizes the proposed ranking member of the task 257 

force, the gentleman from Tennessee, Mr. Cohen, for his 258 

opening statement. 259 
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 Mr. Cohen.  Thank you, Mr. Chair.  I appreciate the 260 

opportunity to serve as ranking member on this committee 261 

with my friend from Iowa, Mr. King.  We know we have 262 

differences of opinion on a lot of issues, but we have 263 

always agreed to disagree agreeably and we will do that 264 

again.  I am not sure exactly what Mr. King means when he 265 

says some people see the Constitution as a living, 266 

breathing, and some see it in the words in which it was 267 

drafted.  I am not sure where he comes down on that, because 268 

I know the Constitution had slavery provisions in it and did 269 

not give women the right to vote, and I guess living and 270 

breathing meant we did not have slavery anymore and we did 271 

not have -- and women got the right to vote.  That was 272 

through an amendment.  There were a couple amendments 273 

necessary to give women the right to vote and give freedom 274 

to people that were otherwise enslaved.  So, I do see it as 275 

kind of living and breathing, and I also see it as in terms 276 

of the senators who used to be just political hacks or 277 
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political wealth, chosen by railroads to come up here and 278 

kind of be kind of like the House of Lords, no longer 279 

through constitutional amendment being elected by the people 280 

and being more in tune, even though they do have six-year 281 

terms and that changed.  But that changed a lot of the 282 

balance and how things happened.   283 

 I look forward to showing the similarities in the 284 

President’s positions and those of President Bush.  285 

President Bush and President Obama both had certain 286 

provisions that they had in the Take Care Clause to make 287 

sure that on immigration policies, we only bit off what we 288 

could chew, and saw how much we could do and how much we 289 

could not, and had limits, and they were deemed appropriate 290 

under President Bush.  And we hope President Obama would be 291 

dealt with in the same manner.  And there have been quite a 292 

few attempts by the Congress to say that the President 293 

overreached on the Affordable Care Act, which has provided 294 

over 18 million Americans health care and has been a great 295 

step forward, started by Republican Teddy Roosevelt and 296 

really most implemented by Republican Mitt Romney to have 297 

people have health care as a right; and every time it has 298 

been challenged, the other branch of government, the third 299 

branch of government, the judiciary, has upheld the 300 

executive’s authority and said that the Affordable Care Act 301 

was unconstitutional.   302 
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 So, there have been lots of opportunities taken that 303 

this President in particular is doing executive overreach.  304 

I think the task force would better be named the Takings 305 

Clause Task Force, because the Take Care Task Force, not 306 

overreach, because it does kind of have a leading question.  307 

It gives the answer within its question in overreach, and 308 

that should not be really how we start off, if we are going 309 

to be actually a task force that looks at this from an 310 

objective fashion.  There is a Jewish holiday where they 311 

always ask the youngest child several questions, and one of 312 

them is, “Why is this night different from all other 313 

nights?”  And I have to think “Why is this President 314 

different from all other Presidents?”  And I think, I know 315 

this is, of course, indeed Black History Month.  But I am 316 

going to show the reasons why this President’s actions have 317 

been the same as under President Bush and other Presidents 318 

from the other party on so many issues, and how the Supreme 319 

Court, which is predominantly Republican, has supported his 320 

positions in all cases as being within the Take Care Clause 321 

and appropriate.  I look forward to the committee, and 322 

hopefully that it is objective and that it does not become 323 

political.  I thank the chairman and the ranking member for 324 

giving me this opportunity.  And I yield back the balance of 325 

my time. 326 

 [The prepared statement of Mr. Cohen follows:] 327 
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********** COMMITTEE INSERT ********** 328 

 

 

 

 

 

 

 

 

 Chairman Goodlatte.  Thank you, Mr. Cohen.  Without 329 

objection, all other members’ opening statements will be 330 

made a part of the record. 331 

 Mr. Jordan.   Mr. Chairman? 332 

 Chairman Goodlatte.   What purpose does the gentleman 333 

from Ohio seek recognition? 334 

 Mr. Jordan.   I was just going to briefly say -- or is 335 

it appropriate now to talk about the task force? 336 

 Chairman Goodlatte.  The gentleman is recognized for 337 

five minutes. 338 

 Mr. Jordan.  Thank you, Mr. Chairman.  I want to thank 339 

the Chairman for putting this task force together.  And the 340 

prospective Chairman of the task force, Mr. King, I think, 341 

is right when he said that this is about addressing the 342 

erosion of the power of “we the people.”  It is not solely 343 
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about executive overreach.  It is not solely about the 344 

executive branch bypassing Congress.  It is about executive 345 

branch attacks on constitutional liberties of American 346 

citizens.  And obviously, one that has been front and center 347 

for a number of years is what the Internal Revenue Service 348 

did when they systematically and for a sustained period of 349 

time targeted people’s most cherished right, their First 350 

Amendment ability to speak out in a political fashion.  And 351 

they went after people.  And this should be part of this 352 

discussion, part of this task force, looking at what took 353 

place at that agency, an agency which has the power that the 354 

Internal Revenue Service has where currently, the 355 

Commissioner Koskinen, allowed 422 backed-up tapes to be 356 

destroyed, potentially 24,000 emails, while there were three 357 

preservation orders in place, one by the IRS themselves, and 358 

two subpoenas in place.   359 

 So, this is about the erosion on the power of “we the 360 

people” and our constitutional liberties, not just about an 361 

executive branch that may be kind of trampling a little bit 362 

on what the Congress is supposed to be doing, but about 363 

fundamentally attacking citizens’ most cherished rights.  364 

And so I think this is real important.  I appreciate the 365 

chairman proposing this task force, and look forward to 366 

voting in favor of it.  With that I yield back. 367 

 Chairman Goodlatte.  The chair thanks the gentleman.  368 
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Are there any amendments? 369 

 Mr. Cicilline.  Mr. Chairman, I have an amendment. 370 

 Chairman Goodlatte.  The clerk will report the 371 

amendment of the gentleman from Rhode Island. 372 

 Ms. Williams.  Amendment to resolution to establish a 373 

task force on executive overreach offered by Mr. Cicilline 374 

of Rhode Island.  Add after issues in Section… 375 

 [The amendment offered by Mr. Cicilline follows:] 376 

  

********** COMMITTEE INSERT ********** 377 

  

 Chairman Goodlatte.  Without objection, the amendment 378 

is considered as read and the gentleman is recognized on his 379 

amendment for five minutes. 380 

 Mr. Cicilline.  Thank you, Mr. Chairman.  To be clear, 381 

the amendment that I propose adds in the functions of the 382 

task force the words, "The Executive Overreach Task Force 383 

shall conduct hearings and investigations relating to 384 

separation of powers and executive overreach issues," and 385 

adds the following, "As well as Congress's failure to 386 

perform its legislative functions."  The reason I offered 387 

the amendment, members of the committee, is that the 388 

executive branch's robust use of the executive authority is 389 

very often as a result of Congress's failure to fulfill its 390 

obligations to do our legislative work on any number of 391 
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issues, in the areas of immigration, of equality for LGBT 392 

Americans, of fixing our broken background check system, and 393 

so many other areas.  It is Congress's failure to legislate 394 

that has caused the executive branch to use this executive 395 

authority, I think properly, but use it robustly.   396 

 And so what I am suggesting is the task force, when it 397 

talks about examining the separation of powers, those 398 

separations of powers are the judicial branch, the executive 399 

branch, and the legislative branch.  And in addition to 400 

looking at executive overreach, I think this is an 401 

opportunity for the task force to look at, sort of look 402 

ourselves, you know, look in the mirror.  Look at the way we 403 

function.  Are we, in fact, responsibly legislating, 404 

addressing these important issues?  And are there things we 405 

could to improve the legislative process so that we will 406 

perform our legislative function, which is also one of the 407 

important powers that we talk about when we speak about the 408 

separation of powers.  So I think it is an opportunity to 409 

give this task force a really balanced portfolio and a 410 

balanced set of responsibilities, and to do a little self-411 

examination, and to look at what are the reasons that we are 412 

not making more progress in terms of our legislative work?  413 

And so, I think this amendment will do that.  And I urge my 414 

colleagues to be as willing to examine executive authority 415 

as our own legislative responsibilities. 416 



HJU034000   PAGE      22 

 

 Chairman Goodlatte.  The chair recognizes himself in 417 

opposition to the amendment.  The base resolution for this 418 

establishment of this task force focuses on the separation 419 

of powers.  That is, our constitutional procedures and how 420 

they must be preserved.  This amendment does not relate to 421 

procedure.  Instead, it implicates alleged failures of the 422 

Congress to legislate on one thing or another.  And I am 423 

sure members on both sides of the aisle would have a long 424 

laundry list of things they would like to have the Congress 425 

legislate.  Probably all of us would like to see some of the 426 

things that have passed through the House taken up in the 427 

United States Senate and would love to see them signed into 428 

law by the President.  But what we are doing here is 429 

translating a procedural debate about protecting the 430 

constitutional powers of the Congress into simply another 431 

policy debate.  And I would say to the gentleman that there 432 

is nothing in Article II of the United States Constitution 433 

that says, "When the Congress fails to act, for whatever 434 

reason, for political decisions that are made, for policy 435 

decisions that are made in the Congress," that says that if 436 

the Congress fails to act, then the President is authorized 437 

to act.  The issue is whether or not the President and 438 

others in the executive branch have exceeded their 439 

constitutional authority under Article II of the 440 

Constitution.  And so, for that reason, since we already 441 
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every day have policy debates here in the Congress regarding 442 

a whole host of legislative initiatives, when we have an 443 

opportunity to pursue in a whole host of other ways, that is 444 

not the purpose of this task force and not something that 445 

the task force is needed for, and therefore, not something 446 

that should be added to the authority of the task force.  447 

And I urge my colleagues to oppose the amendment.   448 

 Ms. Jackson Lee.  Mr. Chairman? 449 

 Chairman Goodlatte.  What purposes does the gentlewoman 450 

from Texas seek recognition? 451 

 Ms. Jackson Lee.  To strike the last word. 452 

 Chairman Goodlatte.  The gentlewoman is recognized for 453 

five minutes. 454 

 Ms. Jackson Lee.  Let me rise to support the 455 

gentleman's amendment.  And I make the argument of fairness 456 

and balance.  And there are three branches of government.  457 

And there are responsibilities that each of the branches of 458 

government have.  We are the Judiciary Committee.  And 459 

appropriately, we have authorities as it relates to the 460 

legislating aspect.  But many times, we are reviewing 461 

legislation that deals with the question of justice.  This 462 

is a resolution that wants to discern whether the 463 

Constitution has been properly adhered to by one branch of 464 

government, why not appropriately add another branch of 465 

government?  But I also add, if I might, to the gentleman's 466 
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comments from Ohio, previous speaker, on issues dealing with 467 

the IRS.  And I was just thinking to myself, as to whether 468 

or not, as we proceed with this particular committee, that 469 

we will be adhering to facts, as the ranking member 470 

mentioned, Mr. Cohen, that we will be focused on facts, and 471 

not on speculation and newspaper articles as related to what 472 

the IRS did and who they were attacking or not attacking.  473 

That was not interpreted as the gentleman interpreted.   474 

 So any of us on this committee, one, would see Mr. 475 

Cicilline's amendment as appropriate.  Two, I hope that we 476 

will stick to the facts of any assessment of overreach.  And 477 

number three, I think that we should know that the 478 

Constitution is a living document.  It is a living document 479 

because it added amendments that included due process that 480 

expanded a person's right to hear either the charges or to 481 

be treated fairly under the law.  It of course added 482 

amendments that would eliminate slavery.  And it certainly 483 

captured a holistic amendment that we use quite frequently 484 

that makes it living and breathing, and that is the First 485 

Amendment.  But it gives us right to access, right to 486 

freedom of movement, right to speech, right to religion.  487 

And that is a living and breathing amendment that requires 488 

the infusion of the life that it brings in the 21st century, 489 

and maybe the 22nd century.  So again, this committee opens 490 

up a lot of doors.  And I think one of them may be an 491 
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assessment of the Congress and its role in the governance of 492 

this government under the Constitution.  With that, I 493 

support the gentleman's amendment and yield back. 494 

 Chairman Goodlatte.  The Chair thanks the gentlewoman.  495 

For what purpose does the gentleman from Iowa seek 496 

recognition? 497 

 Mr. King.  I move to strike the last word. 498 

 Chairman Goodlatte.  The gentleman is recognized for 499 

five minutes. 500 

 Mr. King.  Thank you, Mr. Chairman.  I just urge the 501 

committee here today to follow the directive of the ranking 502 

member from Michigan, who asked that we address this in a 503 

non-partisan fashion.  And it must not be partisan.  It must 504 

not be political.  And if we could just take the tone down a 505 

little bit, maybe save it until at least the task force is 506 

working, I would appreciate that.  I know that I spoke to 507 

the subject matter of the gentleman's amendment in my 508 

opening remarks.  And I am hopeful that we will be able to 509 

take the issue up in the task force when we are all together 510 

focused on that.  But also, I rise in opposition to the 511 

amendment because I do not want to start building a list of 512 

the things that Congress should be doing within this.  We 513 

have a broad definition to work with.  And I would want to 514 

maintain the broadest scope that we can.  And I think it is 515 

important for us, in a non-partisan fashion, to build a long 516 
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list of the issues that we think should be addressed with 517 

this executive overreach task force, and then begin to 518 

discuss them, and narrow that list down to what is logical, 519 

what is practical.   520 

 And then, I would also point out that the gentleman's 521 

amendment, in the language is "failure to perform its 522 

legislative functions."  That echoes in my ear.  It comes 523 

back from a State of the Union address that President Obama 524 

has made, when he said, "If Congress fails to act, I will."  525 

I do not want to imply that the President has constitutional 526 

authority if he accuses Congress of failing to act.  And I 527 

think that implication is in this amendment.  And so, I 528 

would urge that we defeat this amendment and move on with 529 

the broader definition and, let’s say, endeavor to following 530 

Ranking Member Conyers' counsel in his opening remarks, that 531 

we be as non-partisan as we can restrain ourselves to be.  532 

And with that, I would yield back the balance of my time. 533 

 Mr. Labrador.  Mr. Chairman. 534 

 Chairman Goodlatte.  For what purpose does the 535 

gentleman from Idaho seek recognition? 536 

 Mr. Labrador.  To strike the last word. 537 

 Chairman Goodlatte.  The gentleman is recognized for 538 

five minutes. 539 

 Mr. Labrador.  Mr. Chairman, I ran for Congress six 540 

years ago, because the Republican majority in Congress had 541 



HJU034000   PAGE      27 

 

abdicated their responsibility and had failed to look out 542 

for their Article I responsibilities.  And that was when 543 

they had a Republican President.  I find it kind of sad to 544 

see the other side abdicating their responsibilities 545 

sometimes when they do not look internally at not what the 546 

end result is, which I know they agree with on many, many 547 

things with the President, but they are okay with the 548 

President taking that responsibility away from them.  So I 549 

would be willing to join something like Mr. Cicilline's 550 

amendment if it was something that actually looked at our 551 

responsibility as members of Congress, to actually stand up 552 

and protect the Constitution and protect our Article I role.  553 

And if there is a way that we could do that in a bipartisan 554 

way, where I can talk about my frustration with the Bush 555 

Administration, and with members of Congress during the Bush 556 

Administration, and they could talk about their frustration 557 

during the Obama Administration, and their inability to get 558 

Obama, President Obama, to stop taking away our roles.  I 559 

would be really willing to do that.  But it does not sound 560 

like that is what they want to do.  It sounds, and maybe I 561 

am misreading Mr. Cicilline's amendment, but it sounds like 562 

there is argument that was well-expressed by the future 563 

chairman of this task force, that if Congress does not act, 564 

then the President can act.  There is nothing in the 565 

Constitution that allows that.   566 
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 I want to know, and I hope that we get into this in the 567 

task force, why Republicans and Democrats have failed to 568 

stand up to Presidents, to the executive branch, over the 569 

last 16 years.  Not just the last eight years, but the last 570 

16 years.  And maybe we can together, as Democrats and 571 

Republicans, get back that Article I responsibility and 572 

power that the Constitution originally granted us.  Thank 573 

you and I yield back. 574 

 Ms. Lofgren.  Mr. Chairman? 575 

 Chairman Goodlatte.  The chair thanks the gentleman.  576 

For what purpose does the gentlewoman from California seek 577 

recognition? 578 

 Ms. Lofgren.  I would like to strike the last word. 579 

 Chairman Goodlatte.  The gentlewoman is recognized for 580 

five minutes. 581 

 Ms. Lofgren.  I would support the gentleman's 582 

amendment.  I think it is a good addition.  But whether or 583 

not the amendment passes, I am sure it will be a topic of 584 

discussion.  And I think, you know, one of the things that 585 

is often missed as we discuss this is the delegation 586 

authority that the Congress has repeatedly granted to the 587 

executive branch in the last hundred years or so.  And I 588 

think that, although it is very easy and we certainly should 589 

be mindful of the Constitution that guides us, when the 590 

Congress acts and delegates broad authority to the Congress, 591 
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as we have done repeatedly as recently as a few weeks ago 592 

where we included a national interest waiver on the visa 593 

waiver reform program to complain when the executive uses 594 

the authority that it has been delegated is not becoming for 595 

the Congress.  So I do think -- I will get into this when 596 

the task force is adopted.  Certainly, the executive actions 597 

that were taken by the Secretary of Homeland Security two 598 

years ago in November were based on authority that has been 599 

delegated repeatedly by the Congress to the executive in the 600 

creation of the Department of Homeland Security and in 601 

immigration law prior to that.  So, I just thought it was 602 

important to note that.  And I think having an examination 603 

of the roles of Congress and the executive branch is always 604 

appropriate.  But I do hope that we will take a look at our 605 

drafting and make sure that we know the role that we have 606 

played, and not unnecessarily agitate the public to think 607 

that somehow, when the executive uses the authority that we 608 

gave the executive, that they are somehow doing something 609 

improper.  If we do not want them to use that delegated 610 

authority, it is very simple.  We should not delegate the 611 

authority.  With that, I yield back. 612 

 Chairman Goodlatte.  For what purpose does the 613 

gentleman from Georgia seek recognition? 614 

 Mr. Johnson.  Move to strike the last word. 615 

 Chairman Goodlatte.  The gentleman is recognized for 616 
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five minutes. 617 

 Mr. Johnson.  Thank you, Mr. Chairman.  My colleague 618 

from Iowa has asked that we kind of keep this away from 619 

politics, and this is a very sober and serious process that 620 

is removed from politics.  I would respectfully argue with 621 

my friend on that point.  I would say that this is all about 622 

politics.  This is all about Presidential politics, as a 623 

matter of fact.  And this is all about politics, the 624 

politics of Paul Ryan, our new Speaker, who has made a 625 

commitment to use the majority in the House as an incubator 626 

for Republican ideas that can be used on the campaign trail 627 

after the Republicans choose a nominee for President.  And 628 

it is no surprise why the ending date of the Task Force on 629 

Executive Overreach ends sometime in August, if I recall 630 

correctly.  That will be right after the Republican 631 

Convention.  Well, it will be at some point after the 632 

Republican Convention.  It will be an opportunity -- 633 

 Mr. Sensenbrenner.  Mr. Chairman, will the gentleman 634 

yield? 635 

 Mr. Johnson.  Yeah.  I will yield. 636 

 Mr. Sensenbrenner.  Is the gentleman from Georgia aware 637 

that the rules say that the time limit on task forces is six 638 

months?  So, this is a six-month authorization? 639 

 Mr. Johnson.  I am just looking at what I read.  And I 640 

believe that this task force, by its terms, is scheduled to 641 
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end its work in August, though that may not be, though it 642 

may, of course, be extended from that point.  But I think 643 

the objective that has been stated is to end it in August.  644 

But my point is… 645 

 Mr. Sensenbrenner.  Will the gentleman further yield? 646 

 Mr. Johnson.  I will. 647 

 Mr. Sensenbrenner.  Yeah.  Is August six months from 648 

now? 649 

 Mr. Johnson.  Gosh.  Time does fly, I tell you.  As I 650 

get older, I am starting to be worse with my addition.  What 651 

is your point, though, if I might inquire of the gentleman?  652 

What is your point? 653 

 Mr. Sensenbrenner.  Well, if the gentleman will further 654 

yield. 655 

 Mr. Johnson.  Mine is that this is a political 656 

exercise.  What is your point? 657 

 Mr. Sensenbrenner.  Well, if the gentleman will further 658 

yield, my point is, you know, very simple.  And that is that 659 

the six months that the rules allow us to authorize is 660 

implemented here.  661 

 Mr. Johnson.  Well, I am reclaiming my time. 662 

 Mr. Sensenbrenner.  If the gentleman wants to offer to 663 

make it earlier than that, he is free to do so. 664 

 Mr. Johnson.  I am reclaiming my time.  My point is 665 

that this is a political exercise.  And it is well-timed to 666 
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end at a time when the Presidential campaign will be 667 

unfolding.  And so, what this exercise is, is an opportunity 668 

for the Republicans on this committee to create a list of 669 

all of the actions that they contend are overreach, or 670 

executive overreach, and then campaign against it.  And so, 671 

I do not want the public to be confused at all about what we 672 

are doing here.  It is not a serious effort.  It is just 673 

simply politics.  And it is a shame that while we are here 674 

playing politics during this year, we could be doing things 675 

like criminal justice reform and other serious legislative 676 

matters.  Why not have a task -- 677 

 Chairman Goodlatte.  Will the gentleman yield? 678 

 Mr. Johnson.  All right.  Let me make this point.  Why 679 

not have a task force that looks into executive overreach on 680 

the state level, where we have seen takeovers in Michigan 681 

that have resulted in removal of standards for clean 682 

drinking water and have resulted in children being poisoned 683 

with lead, all to save money?  Why not talk about, why not 684 

look into all of the takeovers on the state level throughout 685 

the country, where Republicans are in control of state 686 

legislatures and the executive branch?  How they are taking 687 

over school systems?  So-called failing schools, which they 688 

have defunded over the years, and then use that non-689 

performance as an opportunity to take over and wrestle local 690 

control, schools from local control?  Those are legitimate 691 
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things that we can look at.  But instead, we are embarking 692 

upon another political exercise with this Executive 693 

Overreach Task Force which, I mean, it presumes that there 694 

has been executive overreach.  It is not even fair in the 695 

way that it is named.  So I would hope that we can get down 696 

to some serious business here, and do some criminal justice 697 

reform. 698 

 Chairman Goodlatte.  Would the gentleman yield? 699 

 Mr. Johnson.  Yes, I will. 700 

 Chairman Goodlatte.  I thank the gentleman for 701 

yielding.  I just want to point out that this committee has 702 

done substantial work in a very bipartisan fashion on 703 

criminal justice reform.  And in fact, we are intending to 704 

mark up another important key piece of that -- dealing with 705 

prison reform and prison reentry reform next week.  So, we 706 

are listening to the gentleman.  We are doing criminal 707 

justice reform. 708 

 As to some of the things that the gentleman talks about 709 

that are going on in the states, I would argue that we 710 

should have some respect for the Constitution and say that 711 

that is the business of the state, not this committee.  But 712 

it is the business of this committee what our relationship 713 

is with the executive branch.  And that is why we have this 714 

task force. 715 

 Mr. Issa.  Mr. Chairman? 716 
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 Mr. Johnson.  Well that having been said, I cannot 717 

disagree with that.  But I will say that the remedy for any 718 

executive overreach is legislative action, and that is 719 

something that we have not seen enough of in the 114th 720 

Congress, and with that, I will yield back.   721 

 Chairman Goodlatte.  The chair recognizes the gentleman 722 

from California for five minutes.   723 

 Mr. Issa.  Thank you, Mr. Chairman.  And as to the 724 

amendment before us, first of all I regret that this 725 

committee has a great jurisdiction but perhaps does not have 726 

jurisdiction over our colleagues throughout the entire 727 

Congress and that, just maybe, you know, investigating 728 

Congress for its failure to perform both the House and the 729 

Senate might be clearly beyond our means as a powerful 730 

committee, even if we chose to.  But having said that, I 731 

would like to refocus on what Ranking Member Conyers said.  732 

I think that his opening statement, if we focus on it on a 733 

nonpartisan basis or on a bipartisan basis, I think we will 734 

find some very good points he made on what this committee, 735 

subject to whatever its final name is, could and should do.  736 

I think Ranking Member Conyers, when he talked about 737 

empowering the I.G.s, you know, the Inspector Generals, 738 

people that are appointed by the President or a Cabinet 739 

officer and confirmed by the Senate, who have testified that 740 

they have concerns about their authority, independence, and 741 
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freedom.   742 

 Specifically I note that the gentleman from Michigan 743 

specifically talked about U.S. attorneys and other lawyers 744 

and the injustice and where, under this Administration, the 745 

next, and the next, and the next, if we do nothing, we might 746 

find the actions of those lawyers in justice being 747 

investigated essentially by -- internally, but not through 748 

the I.G. because the Inspector General for Justice has 749 

specifically said that he is locked out of that process.  It 750 

probably does not fit the term “overreach”, but I think Mr. 751 

Conyers said it very well, that it was important.  752 

Whistleblower is again something that does not necessarily 753 

fit the title, but I think Mr. Conyers was right to say that 754 

the committee shall be looking at these kinds of things 755 

which help create the balance between the branches that 756 

propose Chairman King talked about subpoena authority and 757 

enforcing.  No one in my history, my fifteen-plus years in 758 

Congress, has done more to secure the power of this 759 

committee and of our branch than Chairman Conyers when a 760 

previous Administration was unwilling to simply bring us 761 

witnesses when we were doing the people’s work in reviewing 762 

the firing of U.S. attorneys.  I think that, to the extent 763 

that the chairman and ranking member in this committee 764 

envision these areas being part of what this task force 765 

takes on, these are not partisan issues.  These are issues 766 
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that Congress after Congress we wrestle with.   767 

 Lastly, and perhaps this is more the bipartisan nature, 768 

timing does matter.  None of us know between now and August 769 

or between now and November who will be the next President 770 

of the United States, and I suspect that we will not know 771 

until probably the morning after the election who is likely 772 

to be the next President.  As a result, I think we have an 773 

opportunity to deal in good faith, one in which those of us 774 

who might think this Administration overreached, and those 775 

of us who, if we listen to the other side, would realize 776 

that the last Administration overreached, that the ills we 777 

seek to, on a nonpartisan basis, come together and agree on 778 

and set a path toward reform, these are issues that are best 779 

decided when we do not know who the next President would be.  780 

We have nothing to defend.  None of what we do on this task 781 

force will affect this President, and I do not believe it 782 

will affect this election.  But I do believe that we can 783 

agree to things that are before us by November, so that we 784 

agree what should be done to balance the three branches.   785 

 And I will close, Mr. Chairman, by saying that Mr. 786 

Conyers hit one of the most important points.  Not 787 

everything is a matter of ceding authority or seeking 788 

authority between Article 1 and Article 2.  Some of it is 789 

what former Chairman Conyers said so well.  We need to 790 

consider expeditious redress to Article 3, because unless we 791 
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pass legislation that very specifically tells the Article 3 792 

judges that yes, we do want them to arbitrate at an 793 

expeditious rate when there are certain types of 794 

disagreements as to the meaning of a law and the like; 795 

unless we do that, the justices will assume that they do not 796 

have that authority, and they certainly would assume that 797 

they do not have the authority to do it in an expeditious 798 

fashion.  So since I have done only the work of saying Mr. 799 

Conyers is right, I would yield the remainder of my time to 800 

Mr. Conyers.   801 

 Mr. Conyers.  I thank the gentleman, and I think this 802 

has been a very helpful discussion.  I am flattered that I 803 

have been referred to more favorably on the other side of 804 

the aisle than on my own, but I think that we should proceed 805 

to a vote on this matter.  It has been appropriately 806 

examined, quite thoroughly by everybody, and I begin to hold 807 

more and more belief that we will in the end be able to do 808 

an important service with this overreach task force than I 809 

first originally imagined.  And I thank the gentleman and 810 

yield back to him.   811 

 Chairman Goodlatte.  The chair thanks the gentleman, 812 

the question occurs on the amendment offered by the 813 

gentleman from Rhode Island.   814 

 All those in favor will respond by saying aye. 815 

 Those opposed, no. 816 
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 In the opinion of the chair, the noes have it.   817 

 Amendment is not agreed to.  The question occurs, are 818 

there further amendments?  A reporting quorum being present, 819 

the question is on the motion to adopt the resolution.   820 

 Those in favor will respond by saying aye. 821 

 Those opposed, no. 822 

 The ayes have it, and the resolution is adopted.   823 

 Voice.  Could you recognize Mr. Conyers out of order to 824 

congratulate a staffer that is leaving before you pull the 825 

next bill up? 826 

 Chairman Goodlatte.  The chair is pleased to recognize 827 

the ranking member for purposes of a recognition.   828 

 Mr. Conyers.  I thank the gentleman, Mr. Chairman, for 829 

yielding to me.  And, members of the committee, this is very 830 

personal to me because I am really thanking one of our 831 

excellent lawyers, Norberto Salinas, for his service on the 832 

committee.  He will be leaving, and I would like to observe 833 

that, for nearly nine years of service on the Committee of 834 

Judiciary, he has done very good work, and today is his last 835 

mark-up.  Over the course of his tenure with the committee, 836 

he is been one of the principal attorneys responsible for a 837 

broad array of matters, including the highly complex subject 838 

of intellectual property rights and patent law, arbitration, 839 

and state taxation.  He was also the lead counsel and 840 

liaison with regard to the Legal Services Corporation, a 841 
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critically federally-funded program that, of course, 842 

provides legal representation to the indigent.  He also 843 

worked with his colleagues across the aisle, fellow staff 844 

members, on a variety of important matters, including 845 

amendments to the Equal Access to Justice Act and the Remote 846 

Sales Tax Law.  He served the committee well.  We will 847 

surely miss him, and I thank the chairman for allowing me to 848 

make this statement.   849 

 Chairman Goodlatte.  Will the gentleman yield? 850 

 Mr. Conyers.  Yes, I would be pleased to.   851 

 Chairman Goodlatte.  I thank the gentleman for 852 

yielding, and I thank him for recognizing Norberto.  He has 853 

been a valued member of this committee staff, and his work 854 

is appreciated not only on the minority side, but also on 855 

majority side.  I know that I speak for my staff that, in 856 

working on intellectual property issues and other issues, 857 

they have enjoyed working with you, and we thank you for 858 

that.  And we wish you Godspeed.   859 

 Mr. Conyers.  Take a bow, Salinas.  I thank the 860 

chairman.   861 

 Chairman Goodlatte.  Pursuant to notice, I now call up 862 

H.R. 3624 for purposes of markup, and move that the 863 

committee report the bill favorably to the House.  The clerk 864 

will report the bill.   865 

 Ms. Williams.  H.R. 3624, to amend Title 28, United 866 
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States Code, to prevent fraudulent joinder.  867 

 [The bill follows:] 868 

 

********** COMMITTEE INSERT ********** 869 

 

 

 

  Chairman Goodlatte.  Without objection, the bill is 870 

considered as read and open for amendment at any point.  And 871 

I will begin by recognizing myself for an opening statement.  872 

Hardworking Americans are some of the leading victims of 873 

frivolous lawsuits and the extraordinary costs that our 874 

legal system imposes.  Every day, local business owners 875 

routinely have lawsuits filed against them based on claims 876 

they have no substantive connection to as a means of forum 877 

shopping on the part of the lawyers filing the case.  These 878 

lawsuits impose a tremendous burden on small businesses and 879 

their employees.  The Fraudulent Joinder Prevention Act will 880 

help reduce litigation abuse that regularly drags small 881 

business into court for no other reason than as part of a 882 

lawyer’s forum shopping strategy.  In order to avoid the 883 

jurisdiction of the federal courts, plaintiffs’ attorneys 884 

regularly join in-state defendants to the lawsuits they file 885 

in state court, even if the in-state defendants’ connection 886 

to the controversy are minimal or nonexistent.   887 
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 Typically, the innocent but fraudulently joined in-888 

state defendant is a small business, or the owner or 889 

employee of a small business.  Even though these innocent 890 

in-state defendants ultimately do not face any liability as 891 

a result of being named as a defendant, they nevertheless 892 

have to spend money to hire a lawyer and take valuable time 893 

away from running their businesses to deal with matters 894 

related to a lawsuit to which they have no real connection.  895 

Trial lawyers join these unconnected in-state defendants to 896 

their lawsuits because the current rules for determining 897 

whether the fraudulent joinder has occurred provide little 898 

disincentive to adding an in-state defendant, no matter how 899 

frivolous the claim against that defendant.  Currently, a 900 

case can be kept in state court by simply joining as a 901 

defendant a local party that shares the same local residence 902 

as the person bringing the lawsuit.  When the primary 903 

defendant moves to remove the case to federal court, the 904 

addition of that local defendant will generally defeat 905 

removal under a variety of approaches judges currently take 906 

to determine whether the joined defendant prevents removal 907 

to federal court.   908 

 One approach judges take is to require a showing that 909 

there is no possibility of recovery against the local 910 

defendant before a case can be removed to federal court or 911 

some practically equivalent standard.  Others require the 912 
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judge to resolve any doubts regarding the removal in favor 913 

of the person bringing the lawsuit.  Still others require 914 

the judge to find that the local defendant was added in bad 915 

faith before they allow the case to be removed to federal 916 

court.  The current law is so unfairly heavy-handed against 917 

innocent local parties joined to lawsuits that federal 918 

appeals court Judge J. Harvie Wilkinson of the Fourth 919 

Circuit Court of Appeals has publicly supported 920 

congressional action to change the standard for joinders, 921 

saying, “That is exactly the kind of approach to federal 922 

jurisdiction reform that I like because it is targeted, and 923 

there is a problem with fraudulent jurisdiction as it exists 924 

today, I think, and that is that you have to establish that 925 

the joinder of a non-diverse defendant is totally ridiculous 926 

and that there is no possibility of ever recovering that it 927 

is a sham that it is corrupt in everything.  That is very 928 

hard to do.  So I think making the fraudulent joinder law a 929 

bit more realistic appeals to me, because it seems to me the 930 

kind of intermediate step that addresses real problems.  One 931 

of the problems here is that fraudulent jurisdiction, the 932 

bar is so terribly high.”     933 

 The Fraudulent Joinder Prevention Act brings some 934 

balance to a federal court’s ability to determine whether a 935 

case that has been removed from state to federal court 936 

should remain in federal court.  It does this by requiring 937 
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federal judges to apply concepts to the fraudulent joinder 938 

determination that they already regularly use in other areas 939 

of the law.  I understand Mr. Buck will be offering a 940 

substitute amendment to make some technical changes to the 941 

bill, and so I will let him explain that amendment in more 942 

detail.  But the policy of the bill remains the same, namely 943 

to allow judges to review more evidence earlier in a case to 944 

determine whether or not a plausible case can be made for 945 

the in-state defendants’ liability under state law, or that 946 

there is no good faith intent on the part of the trial 947 

lawyers to continue the case against all defendants.  I urge 948 

my colleagues to support this legislation, and I recognize 949 

the ranking member, Mr. Conyers, for his opening statement.  950 

 [The prepared statement of Chairman Goodlatte follows:] 951 

 

********** COMMITTEE INSERT ********** 952 
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 Mr. Conyers.  I thank the chairman, and I would, just 953 

to point out to the members of this distinguished committee, 954 

that this may be found to be yet another effort to deny 955 

access to justice for potentially thousands, hundreds of 956 

thousands, of plaintiffs seeking relief under state law in a 957 

state court.  Now, under current law, a defendant may remove 958 

a case alleging solely state law claims to a federal court 959 

only if there is complete diversity of citizenship between 960 

all plaintiffs and all defendants with an exception.  If the 961 

plaintiff adds an in-state defendant to the case solely to 962 

defeat diversity jurisdiction, this constitutes a fraudulent 963 

joinder, and in such circumstance, the case may be removed 964 

to a federal court.  In determining whether a joinder was 965 

fraudulent, the court must consider only whether there was 966 

any basis for a claim against the non-diverse defendant, and 967 

the case to remain in federal court, the defendant must show 968 
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that there was no possibility of recovery, or no reasonable 969 

basis for adding the diverse defendant.   970 

 This, my friends, is a very high standard which has 971 

guided our federal courts for more than a century and has 972 

functioned well.  Apparently, there is a move on now to fix 973 

a system that is not broken.  They now seek to require a 974 

federal court, when considering a remand motion in a case, 975 

that was removed from state court to federal court on 976 

diversity grounds, and where there is also an in-state 977 

defendant, to deny such a motion if the plaintiff fails to 978 

demonstrate that there was a plausible claim for relief 979 

against, and an in-state defendant, or that the plaintiff 980 

had a good faith intention to prosecute the action against 981 

each in-state defendant or to seek a joint judgement.  Now, 982 

while the substitute amendment that we will discuss later 983 

changes the particular wording of these requirements, they 984 

remain in the bill substantively unchanged.  The bill’s 985 

proponents claim that this legislation is necessary, as I 986 

understand it, because the fraudulent joinder doctrine has 987 

been articulated differently by different courts.  Well, 988 

that is nothing new.  Yet, these distinctions do not 989 

substantively matter, as all courts must consider whether 990 

there is some basis in law, in fact, for a plaintiff to 991 

pursue a claim against an in state defendant.  If there is, 992 

then the federal court must remand the case back to state 993 
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court.  Were uniformity truly the concern of the bill’s 994 

proponents, the legislation would simply pick one of the 995 

existing articulations of the fraudulent joinder standard 996 

and codify into law.   997 

 Instead, it is clear from the bill’s radical changes to 998 

long-standing jurisdictional practice that the true purpose 999 

of this measure, in my view, is simply to stifle the ability 1000 

of plaintiffs to have their choice of form, and possibly 1001 

even their day in court.  In addition, the bill would 1002 

sharply increase the costs of litigation for plaintiffs, and 1003 

further burden the federal court system.  The bill 1004 

effectively requires a court to engage in a substantial 1005 

merits inquiry at a case’s initial procedural stage without 1006 

the benefit of any substantial discovery, which will create 1007 

more uncertainty, more costs, and more unnecessary 1008 

complexity at such an early stage of the litigation.  For 1009 

example, the bill applies a vague, open-ended plausibility 1010 

standard that will undoubtedly require substantial 1011 

litigation in the corresponding development of a substantial 1012 

body of case law to implement it. 1013 

 Finally, the amendments made by this bill raise 1014 

fundamental federalism concern.  Removal of a state court 1015 

case to federal court always implicates federalism concerns, 1016 

which is why the federal courts generally disfavor federal 1017 

jurisdiction, and read removal statutes narrowly, by 1018 
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applying sweeping and vaguely-worded new standards through 1019 

the determination of when a state case must be remanded to 1020 

state court.  This bill denies state courts the ability to 1021 

decide and to -- ultimately, to shape state law.  So H.R. 1022 

3624, by intruding deeply into state sovereignty, in my 1023 

view, violates our fundamental constitutional structure, and 1024 

accordingly, I oppose this problematic bill and urge my 1025 

colleagues to carefully examine the matter before me.  I 1026 

thank the chairman, and I yield back. 1027 

 [The prepared statement by Mr. Conyers follows:] 1028 

 

********** COMMITTEE INSERT ********** 1029 
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 Chairman Goodlatte.  The chair thanks the gentleman, 1030 

and I would now like to recognize the sponsor of the 1031 

legislation, the gentleman from Colorado, Mr. Buck, for his 1032 

opening statement. 1033 
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 Mr. Buck.  Thank you, Mr. Chairman.  Mr. Chairman, 1034 

current federal court rules allow trial lawyers to keep 1035 

their cases in state court if they sue a defendant from 1036 

another state, as long as they also sue a local defendant in 1037 

the state in which they are filing the case.  Not 1038 

surprisingly, these rules have been abused by trial lawyers, 1039 

who fraudulently sue local defendants, not because those 1040 

local defendants have any real connection to the lawsuit, 1041 

but because suing them allows the trial lawyers to keep 1042 

their case in a preferred state court forum.  If a local 1043 

defendant has no real connection to the controversy, joinder 1044 

of that defendant is referred to as fraudulent joinder.  The 1045 

Supreme Court has recognized, since the early 1900s, the 1046 

fraudulent joinder doctrine as an exception to the complete 1047 



HJU034000   PAGE      50 

 

diversity rule.  The doctrine allows the district court to 1048 

disregard, for jurisdictional purposes, the citizenship of 1049 

certain non-diverse defendants under certain circumstances.  1050 

The doctrine of fraudulent joinder prevents plaintiffs’ 1051 

attempts to wrongfully deprive parties entitled to sue the 1052 

in federal courts of the protection of their rights in those 1053 

tribunals. 1054 

 However, despite its importance, the Supreme Court has 1055 

not clarified, or elaborated, upon the fraudulent joinder 1056 

doctrine since first recognizing it in several cases in the 1057 

early 1900s.  Without guidance from the Supreme Court or 1058 

Congress on the contours of fraudulent joinder, lower 1059 

federal courts, as described by one commentator, have been 1060 

forced to grapple with several issues raised by the 1061 

doctrine, and in doing so, have created conflicts among the 1062 

circuits with respect to the standard and procedure used to 1063 

evaluate allegations of fraudulent joinder.  Indeed, another 1064 

commentator has observed that presently courts take 1065 

divergent approaches when analyzing claims of fraudulent 1066 

joinder.  Predicting what test a court will apply to 1067 

determine fraudulent joinder is difficult, as the standards 1068 

can shift even with the same opinion.  According to another 1069 

commentator, the present standards are poorly defined, and 1070 

thus subject to inconsistent interpretation and application.  1071 

Another commentator has written that rather than adopting 1072 
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one universal approach, courts attempt to discern fraudulent 1073 

joinder by applying a collection of amorphous approaches.   1074 

 However, one aspect is consistent across different 1075 

applications of the doctrine.  And that is that in every 1076 

court, the burden of proving fraudulent joinder is one of 1077 

the heaviest burdens known to civil law.  This unfairness, 1078 

as the chairman pointed out, led respected federal appeals 1079 

court judge Jay Harvie Wilkinson to publicly support 1080 

congressional action to change the standards for joinder to 1081 

allow judges a greater ability to make the right decision on 1082 

questions of removal.  Congress has the authority to 1083 

regulate the jurisdiction of the lower federal courts.  As 1084 

an exercise of that authority, the Fraudulent Joinder 1085 

Prevention Act establishes a uniform standard for 1086 

determining whether a defendant has been fraudulently joined 1087 

to a lawsuit, in order to defeat federal diversity 1088 

jurisdiction.  It also makes clear that federal courts may 1089 

consider evidence outside the pleadings when deciding a 1090 

motion to remand a case that has been removed to federal 1091 

court, as well as whether the plaintiff has shown a good 1092 

faith intent to pursue a judgment against a non-diverse 1093 

defendant. 1094 

 The Framers included federal diversity jurisdiction in 1095 

the Constitution to provide a neutral, federal forum in 1096 

which inter-state controversies could be adjudicated.  1097 
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Accordingly, as the Supreme Court has held, the Constitution 1098 

presumes that state attachments, state prejudices, state 1099 

jealousies and state interests might sometimes obstruct or 1100 

control, or be supposed to obstruct or control, the regular 1101 

administration of justice.  This legislation will help 1102 

ensure that Congress’ extension of federal diversity 1103 

jurisdiction, is living up to the Framers’ intentions in a 1104 

manner fair to everyone.  Thank you, Mr. Chairman, and I 1105 

yield back. 1106 

 [The prepared statement by Mr. Buck follows:] 1107 

 

********** COMMITTEE INSERT ********** 1108 

 

 

 Chairman Goodlatte.  The chair thanks the gentleman, 1109 

and is pleased to recognize the ranking member of the 1110 

Subcommittee on the Constitution and Civil Justice, the 1111 

gentleman from Tennessee, Mr. Cohen, for his opening 1112 

statement. 1113 
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 Mr. Cohen.  Thank you, Mr. Chair.  Messaging is 1114 

important.  And the Fraudulent Joinder Prevention Act of 1115 

2015 could also be called the Corporate Defendant Forum 1116 

Shopping Act, because in actuality, that is what it 1117 

facilities.  If enacted, the bill would upend a century of 1118 

legal doctrine governing how a federal court decides whether 1119 

to remand a case that was removed by an out-of-state 1120 

defendant on diversity grounds, and where there is also at 1121 

least one in-state defendant in the case.  Under this 1122 

doctrine, known as the fraudulent joinder doctrine, a 1123 
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federal court retains jurisdiction over a case lacking 1124 

complete diversity, only when there is no reasonable basis 1125 

for the plaintiff’s claim against the in-state defendant.  1126 

There is simply no evidence that federal courts applying 1127 

current law have failed to properly address fraudulent 1128 

joinders. 1129 

 What H.R. 3624’s proponents really object to is the 1130 

fact that current law generally favors remand of cases 1131 

raising state law issues to state courts.  This is in 1132 

keeping with the longstanding judicial recognition that 1133 

constitutionally, federal courts are courts of limited 1134 

jurisdiction, and should therefore construe removal statutes 1135 

strictly and narrowly.  Tellingly, the Supreme Court has not 1136 

seen it necessary to change the fraudulent joinder doctrine, 1137 

or ever stated any concern about the way federal courts have 1138 

been applying that doctrine.  In short, after a century of 1139 

application, the Court has not deemed it necessary to alter 1140 

the way federal courts deal with fraudulent joinder. 1141 

 In addition to being unnecessary, the bill increases 1142 

the complexity and costs surrounding remand motions.  The 1143 

bill effectively requires litigation on the merits at the 1144 

nascent stage of the case, potentially dissuading plaintiffs 1145 

from pursuing meritorious claims.  H.R. 3624 requires the 1146 

application of vague and undefined standards, which invites 1147 

further litigation over the meaning and scope of those 1148 
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standards.  What constitutes a quote "plausible" unquote 1149 

claim is not self-evident.  We know this because courts have 1150 

been struggling to apply the plausibility standard with 1151 

respect to pleadings in federal court, after the Supreme 1152 

Court’s Ashcroft v. Iqbal decision applied such a standard 1153 

to pleadings under the Rules of Civil Procedure, Number 8.  1154 

That decision has produced a substantial amount of 1155 

litigations, led to increased uncertainty, complexity and 1156 

litigation costs.  There is no reason to think that the same 1157 

thing will not happen once such a "plausibility" standard is 1158 

imported into the remand context, as H.R. 3624 would do.  1159 

Similarly, the bill’s required inquiry into plaintiffs’ 1160 

objective good faith intention will result in increased 1161 

litigation as well.  The bill does not define good faith 1162 

intention.  It is not used otherwise in Title 28.  The 1163 

increase in costs and complexity would not only drain 1164 

limited resources of plaintiffs, but also burden the already 1165 

strained federal judicial resources. 1166 

 Finally, this bill violates states’ rights by denying 1167 

state courts the ability to shape state law.  State courts 1168 

are the final authorities on state procedural and 1169 

substantive law, and state law claims ought to be left to 1170 

state courts, except in the narrowest circumstances.  This 1171 

bill would further deny state courts that authority by 1172 

making it easier for federal courts to retain jurisdiction 1173 
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when only state law claims are at issue, and possibly 1174 

imposing new heightened pleading standards on state courts.  1175 

H.R. 3624 represents just the latest in a long line of 1176 

attempts to deny plaintiffs access to state courts, and to 1177 

extend, inappropriately, the reach of federal courts into 1178 

state law matters.  Ironically, on so many matters here, we 1179 

hear about states’ rights, and we hear from the other side 1180 

about the rights of each state to make their decisions.  But 1181 

when it comes down to plaintiffs, we do not care about 1182 

states’ rights, we care about defendants, and that is 1183 

unfortunate.  But it is the hobgoblin of simple minds, I 1184 

guess.  With the reasons stated, I oppose the bill. 1185 

 [The prepared statement of Mr. Cohen follows:] 1186 

 

********** COMMITTEE INSERT ********** 1187 

 

 

 

 

 Chairman Goodlatte.  Without objection, all other 1188 

members’ opening statements will be made a part of the 1189 

record.  Are there any amendments?  I now recognize the 1190 

gentlemen from Colorado, Mr. Buck, for purposes of offering 1191 

an amendment in the nature of a substitute.  The Clerk will 1192 

report the amendment. 1193 
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 Ms. Williams.  Amendment in the nature of a substitute 1194 

to H.R. 3624, offered by Mr. Buck of Colorado.  Strike all 1195 

after the enacting clause. 1196 

 [The amendment offered by Mr. Buck follows:] 1197 

  

********** COMMITTEE INSERT ********** 1198 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Chairman Goodlatte.  Without objection, the amendment 1199 

in the nature of a substitute is considered as read, and I 1200 

will recognize Mr. Buck to explain the amendment. 1201 

 Mr. Buck.  Thank you, Mr. Chairman.  This substitute 1202 

amendment retains the policy of H.R. 3624, while clarifying 1203 

the narrow application of its anti-fraudulent joinder 1204 



HJU034000   PAGE      58 

 

standard, avoiding inadvertent unsettling of other doctrines 1205 

of removal law, and assuring that courts can continue to 1206 

consider all varieties of fraudulent joinder.  It was 1207 

crafted with the input of experts in the field, and I want 1208 

to give particular thanks to Professor Arthur Hellman, the 1209 

Sally Ann Semenko Endowed Chair at the University of 1210 

Pittsburgh School of Law, and the author of a seminal case 1211 

book on federal courts.  And Cary Silverman, who testified 1212 

on behalf of this legislation last year.  With these 1213 

technical corrections, the basic policy of the bill remains 1214 

to allow courts greater discretion, to allow the removal of 1215 

cases to federal court where the joining of a local 1216 

defendant is improper.   1217 

 Specifically, the substitute amendment makes the 1218 

following changes.  Since fraudulent joinder is only a 1219 

problem in a sub-class of cases involving diversity of 1220 

citizenship jurisdiction, the substitute makes clear that it 1221 

applies only in the following cases.  First it applies to 1222 

cases that are removed under the general diversity statue, 1223 

28 USC 1332(a), in which there is a motion to remand on the 1224 

ground that diversity is thwarted by the presence of a 1225 

defendant that as a citizen of the same state as the 1226 

plaintiff, under the general remand standard.  Second, it 1227 

applies to cases in which a defendant is a citizen of the 1228 

state in which the action was brought, because courts have 1229 
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also been applying fraudulent joinder doctrine when a 1230 

plaintiff who is not a citizen in the forum state names a 1231 

citizen of the forum state as a defendant.  Third, if either 1232 

of those criteria are met, it applies where the motion to 1233 

remand is opposed solely on the ground that the joinder of 1234 

the defendants is fraudulent, thereby confining the 1235 

application of the bill to the opposition to remand on the 1236 

grounds of fraudulent joinder. 1237 

 Fraudulent joinder requiring denial of a motion to 1238 

remand is then defined as including the following.  First, a 1239 

situation in which actual fraud, namely the making of false 1240 

allegations, exists in the pleading of jurisdictional facts.  1241 

Second, a situation in which, based on the complaint and 1242 

material submitted, it is not plausible to conclude, as a 1243 

legal matter, that applicable state law would impose 1244 

liability on each defendant.  Third, a situation in which 1245 

state or federal law clearly bars all claims in the 1246 

complaint against all defendants, as for example, through 1247 

the affirmative defense of statute of limitations, 1248 

expiration, federal preemption or state or federal laws that 1249 

provide immunity from suit.  And fourth, where objective 1250 

evidence drawn from the plaintiffs’ collective actions 1251 

during the course of the litigation clearly demonstrates 1252 

there is no good faith intention to prosecute the action 1253 

against all defendants, or seek a joint judgment against 1254 
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them. 1255 

 Finally, the substitute amendment makes it clear that 1256 

the district court may allow the defendant to amend the 1257 

complaint to meet objections to remand.  Regarding the 1258 

bill’s reference to good faith, I would add that the hearing 1259 

on this legislation, Chairman Conyers stated, “If uniformity 1260 

were truly the concern of the bill’s proponents, the 1261 

legislation would simply pick one of the existing 1262 

articulations of the fraudulent joinder standard, and codify 1263 

it into law.”  Well, that is what the base bill and the 1264 

substitute amendment does.  It codified the line of cases in 1265 

which judges considered whether fraudulent joinder has 1266 

occurred by examining whether or not the plaintiff has a 1267 

good faith intent of pursuing a judgment against the 1268 

defendant.  Such an existing articulation of that fraudulent 1269 

joinder standard includes the Third Circuit case of Boyer v. 1270 

Snap-on Tools, in which the court held that joinder is 1271 

fraudulent where there is no real intention in good faith to 1272 

prosecute the action against the defendant, or seek a joint 1273 

judgment.  I encourage all my colleagues to support this 1274 

substitute amendment.  I yield back. 1275 

 Mr. Conyers.  Mr. Chairman. 1276 

 Chairman Goodlatte.  The gentleman from Michigan seeks 1277 

recognition. 1278 

 Mr. Conyers.  I thank the chair, and I would point out 1279 
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to my colleagues… 1280 

 Chairman Goodlatte.  The gentleman is recognized for 1281 

five minutes. 1282 

 Mr. Conyers.  That I oppose the amendment, and the 1283 

nature of a substitute.  As already noted, H.R. 3624 raises 1284 

several significant concerns, including the fact that it is 1285 

unnecessary, that it will raise the party’s litigation costs 1286 

and burdens by imposing vague and subjective standards on 1287 

courts considering motions to remand, and that it violates 1288 

federalism.  The substitute amendment fails to address any 1289 

of these fundamental concerns, so my objections continue.  1290 

In fact, the substitute amendment makes this flawed measure 1291 

even worse, which only further heightens my opposition to 1292 

this legislation, if that is possible.   1293 

 For example, the substitute amendment would add more 1294 

grounds for which a court could deny a motion to remand a 1295 

diversity case, one of which is particularly concerning.  1296 

Specifically, the substitute amendment requires a court to 1297 

deny a motion to remand when it finds that there was "actual 1298 

fraud and depleting of jurisdictional facts."  As with the 1299 

bill in general, there is no evidence of actual fraud in the 1300 

joinder of in-state defendants in state cases.  Moreover, 1301 

this new requirement is designed simply to bolster the 1302 

rhetorical point made by the bill’s supporters that cases of 1303 

fraudulent joinder actually involve fraud, when in fact the 1304 
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term “fraudulent joinder” is a term of art meant to refer to 1305 

improper joinder.  In terms of substance, this actual fraud 1306 

requirement, like the good faith intent requirement, forces 1307 

a court to inquire into a plaintiff’s subjective state of 1308 

mind.  In most cases, this will be a vague and difficult 1309 

standard to apply, and may lead to more litigation and 1310 

increased costs, and unnecessary complexity at a nascent 1311 

stage of a case. 1312 

 Members of the committee, I am also concerned about a 1313 

new provision that effectively repeals the existing local 1314 

defendant exemption to diversity jurisdiction, provided for 1315 

in Section 1441(b)(2) of Title 28 of the United States Code.  1316 

The addition of this provision simply illustrates the intent 1317 

behind the bill, which is to deny plaintiffs their choice of 1318 

a forum, and to deny state courts their ability to shape the 1319 

law.  The substitute amendment does nothing to alleviate my 1320 

concerns with this bill, and appears, in my view, to make 1321 

the bill worse.  And so I continue my opposition to this 1322 

measure, and urge my colleagues to do the same.  I thank the 1323 

chairman. 1324 

 Chairman Goodlatte.  The chair thanks the gentleman.  1325 

What purpose does the gentleman from Michigan seek 1326 

recognition? 1327 

 Mr. Trott. Move to strike the last word. 1328 

 Chairman Goodlatte.  The gentleman is recognized for 1329 
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five minutes. 1330 

 Mr. Trott.  I wanted to speak in favor of H.R. 3624 and 1331 

the amendment.  And, you know, the opponents of this 1332 

amendment have offered several arguments as to why it is a 1333 

bad idea.  First, they have suggested that somehow the 1334 

amendment in the bill is going to deny the plaintiff their 1335 

day in court.  That is not correct, they will have a day in 1336 

court.  It will just be in federal court.  They have argued 1337 

that the discovery will place an onerous burden on 1338 

plaintiffs.  That is not correct.  All it will require is 1339 

that the plaintiffs go into court, and prove that they have 1340 

some reasonable basis for including the state defendant.  1341 

Third, they have argued that it really is inconsistent with 1342 

the idea of federalism, and what is contemplated in our 1343 

Constitution.  Well, I would submit that our Constitution 1344 

recognized that forum shopping might state interests and 1345 

jealousies to undermine and obstruct justice, and undermine 1346 

the integrity of our courts, so the bill just tries to 1347 

address that problem.  And to deny that there is forum 1348 

shopping in our judicial process is to be delusional. 1349 

 But the argument that is most insulting is that this is 1350 

just another bill to benefit corporations at the expense of 1351 

poor plaintiffs.  Well, when you allow forum shopping, and 1352 

plaintiffs to go into state court, and the hypothetical that 1353 

comes to my mind is, let us say you are a manufacturer in 1354 
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Detroit, and you sell some parts to a company in 1355 

Indianapolis, and the company in Indianapolis hires a 1356 

trucking company in Indiana to go pick the parts, and you 1357 

want to start a lawsuit in state court in Indiana, and you 1358 

make up some ridiculous claim relating to the trucking 1359 

company in Indiana so that you can end up in state court, 1360 

and hometown the defendant in Detroit.  If you cannot go 1361 

into court, and state a reasonable basis for the claim 1362 

against the trucking company in Indiana, then you belong in 1363 

federal court.  That is what our Constitution contemplates, 1364 

that is what this bill will correct, and I strongly support 1365 

the amendment, and yield back. 1366 

 Chairman Goodlatte.  The chair thanks the gentleman.  1367 

What purpose does the gentleman from Georgia seek 1368 

recognition? 1369 

 Mr. Johnson.  I move to strike the last word. 1370 

 Chairman Goodlatte.  The gentleman is recognized for 1371 

five minutes. 1372 

 Mr. Johnson.  Thank you, Mr. Chairman.  I speak in 1373 

opposition to the amendment.  This is a legislative solution 1374 

to a problem that is nonexistent.  I guess there is a 1375 

problem, though.  The problem is that multinational 1376 

corporations would prefer their claims, or claims against 1377 

them, to be heard in federal courts, as opposed to state 1378 

courts.  Now, why is that?  Why would multinational 1379 



HJU034000   PAGE      65 

 

corporations prefer to be sued in federal courts than in 1380 

state courts?  Well, it has to do with how the judges are 1381 

selected.  Judges are selected -- are nominated by the 1382 

President and confirmed by the Senate.  And speaking of 1383 

legislative inaction, the Senate, if you pay close 1384 

attention, has not been exercising its responsibility to 1385 

confirm federal judges.  We have got 72 federal judicial 1386 

vacancies in existence now.  Sixty-three of them in the 1387 

district courts, the trial courts.  Thirty-two judicial 1388 

emergencies that -- judicial nominations have been pending 1389 

for years, and now the backlog in federal court is such that 1390 

a judicial emergency has been declared.  So in our trial 1391 

courts, where the makers of this bill would like to see 1392 

cases go is backlogged, and so you do not get justice.  1393 

Justice delayed is justice denied.   1394 

 And then the Senate keeps refraining from confirming 1395 

judges, and judges appointed by the executive branch, by the 1396 

President, and they do not like the judges selected by the 1397 

President.  They would prefer to have a Republican, silk 1398 

stocking Republican President, who can appoint silk stocking 1399 

federal judges, multi-national corporate lawyers, appoint 1400 

them to the bench so that they would be the ones that decide 1401 

the cases.  I would predict that if a Republican is elected 1402 

President, you will see these judicial emergencies 1403 

disappear, and a bunch of right-wing, free market, multi-1404 
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national corporate judges, silk stocking, all of them, will 1405 

be appointed and confirmed, and then they will be the ones 1406 

that decide the cases that are removed out of state court 1407 

into federal court.  Now, it is intriguing to me that my 1408 

friends on the other side talk about states’ rights.  They 1409 

are the party of states’ rights.  But ironically, they want 1410 

to cut the people in the state’s ability to bring a lawsuit 1411 

in their own state court because they prefer for the feds to 1412 

get it.  And there is only one reason for that, and that is 1413 

because the federal judges who they want to stack the courts 1414 

with will decide the cases against the people and in favor 1415 

of the corporations.   1416 

 So let’s not get sidetracked by the complicated rules 1417 

for removal of cases to federal courts.  The issue of 1418 

diversity jurisdiction, joinder of parties, you know, all of 1419 

those procedural niceties and requirements: yes, those are 1420 

part of the federal law, but what they are looking to do 1421 

with this legislation is to change 100 years of federal 1422 

precedent in the law.  They want to change that to fix a 1423 

problem that does not exist.  So I want the people to ask 1424 

themselves, why are they doing that?  Why do they want to 1425 

take away your ability to sue in the state court where you 1426 

live, instead of in some federal court stacked with silk 1427 

stocking lawyers who prefer corporate defendants?  Because 1428 

that is the way that they were raised.  That is who they 1429 
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have been representing, and that is who they are predisposed 1430 

to rule in favor of.  And with that, I will yield the 1431 

balance of my time. 1432 

 Chairman Goodlatte.  The question occurs on the 1433 

amendment in the nature of a substitute.   1434 

 All those in favor, respond by saying aye. 1435 

 Those opposed, no. 1436 

 In the opinion of the chair, the ayes have it, and the 1437 

amendment in the nature of substitute is agreed to.   1438 

 Where are we now?  A reporting quorum being present. 1439 

 Mr. Conyers.  Mr. Chairman? 1440 

 Chairman Goodlatte.  Yes. 1441 

 Mr. Conyers.  May I put a statement into record please? 1442 

 Chairman Goodlatte.  Yes. 1443 

 Mr. Conyers.  This is a letter directed to yourself and 1444 

me of 17 national organizations who strongly oppose H.R. 1445 

3624, the Fraudulent Joinder Prevention Act.  I ask 1446 

unanimous consent that it be entered into the record.   1447 

 Chairman Goodlatte.  Without objection, it will be made 1448 

a part of the record.  A reporting quorum being present, the 1449 

question is on the motion to report the Bill H.R. 3624 as 1450 

amended favorably to the House.   1451 

 All those in favor, respond by saying aye.   1452 

 Those opposed, no. 1453 

 The ayes have it, and the bill as amended is ordered 1454 
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reported favorably. 1455 

 Mr. Conyers.  A recorded vote is… 1456 

 Chairman Goodlatte.  A vote has been requested, and the 1457 

clerk will call the roll. 1458 

 Ms. Williams.  Mr. Goodlatte? 1459 

 Chairman Goodlatte.  Aye. 1460 

 Ms. Williams.  Mr. Goodlatte votes aye.   1461 

 Mr. Sensenbrenner?   1462 

 [No response.] 1463 

 Mr. Smith?   1464 

 [No response.] 1465 

 Mr. Chabot? 1466 

 Mr. Chabot.  Aye. 1467 

 Ms. Williams.  Mr. Chabot votes aye.   1468 

 Mr. Issa? 1469 

 Mr. Issa.  Aye. 1470 

 Ms. Williams.  Mr. Issa votes aye.   1471 

 Mr. Forbes?   1472 

 Mr. Forbes.  Aye. 1473 

 Ms. Williams.  Mr. Forbes votes aye.   1474 

 Mr. King?   1475 

 Mr. King.  Aye. 1476 

 Ms. Williams.  Mr. King votes aye.   1477 

 Mr. Franks?   1478 

 Mr. Franks.  Aye. 1479 
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 Ms. Williams.  Mr. Franks votes aye.   1480 

 Mr. Gohmert?   1481 

 Mr. Gohmert.  Aye. 1482 

 Ms. Williams.  Mr. Gohmert votes aye.   1483 

 Mr. Jordan?   1484 

 [No response.] 1485 

 Mr. Poe?   1486 

 [No response.] 1487 

 Mr. Chaffetz?   1488 

 Mr. Chaffetz.  Aye. 1489 

 Ms. Williams.  Mr. Chaffetz votes aye.   1490 

 Mr. Marino?   1491 

 Mr. Marino.  Yes. 1492 

 Ms. Williams.  Mr. Marino votes yes.   1493 

 Mr. Gowdy?   1494 

 [No response.] 1495 

 Mr. Labrador?   1496 

 [No response.] 1497 

 Mr. Farenthold?   1498 

 [No response.] 1499 

 Mr. Collins? 1500 

 [No response.]   1501 

 Mr. DeSantis? 1502 

 [No response.]   1503 

 Ms. Walters?   1504 
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 Ms. Walters.  Aye. 1505 

 Ms. Williams.  Ms. Walters votes aye.   1506 

 Mr. Buck?   1507 

 Mr. Buck.  Aye. 1508 

 Ms. Williams.  Mr. Buck votes aye.   1509 

 Mr. Ratcliffe?   1510 

 [No response.] 1511 

 Mr. Trott?   1512 

 Mr. Trott.  Aye. 1513 

 Ms. Williams.  Mr. Trott votes aye.   1514 

 Mr. Bishop?   1515 

 Mr. Bishop.  Aye. 1516 

 Ms. Williams.  Mr. Bishop votes aye.   1517 

 Mr. Conyers?   1518 

 Mr. Conyers.  No. 1519 

 Ms. Williams.  Mr. Conyers votes no.   1520 

 Mr. Nadler?   1521 

 Mr. Nadler.  No. 1522 

 Ms. Williams.  Mr. Nadler votes no.   1523 

 Ms. Lofgren?   1524 

 [No response.] 1525 

 Ms. Jackson Lee?   1526 

 [No response.] 1527 

 Mr. Cohen?   1528 

 Mr. Cohen.  No. 1529 
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 Ms. Williams.  Mr. Cohen votes no.   1530 

 Mr. Johnson?   1531 

 Mr. Johnson.  No. 1532 

 Ms. Williams.  Mr. Johnson votes no.   1533 

 Mr. Pierluisi?   1534 

 [No response.] 1535 

 Ms. Chu?   1536 

 Ms. Chu.  No. 1537 

 Ms. Williams.  Ms. Chu votes no.   1538 

 Mr. Deutch?  1539 

 [No response.]  1540 

 Mr. Gutierrez?   1541 

 [No response.] 1542 

 Ms. Bass?   1543 

 [No response.] 1544 

 Mr. Richmond? 1545 

 [No response.]   1546 

 Ms. DelBene?   1547 

 Ms. DelBene.  No. 1548 

 Ms. Williams.  Ms. DelBene votes no.   1549 

 Mr. Jeffries?   1550 

 Mr. Jeffries.  No. 1551 

 Ms. Williams.  Mr. Jeffries votes no.   1552 

 Mr. Cicilline?   1553 

 Mr. Cicilline.  No. 1554 
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 Ms. Williams.  Mr. Cicilline votes no.   1555 

 Mr. Peters?   1556 

 Mr. Peters.  No. 1557 

 Ms. Williams.  Mr. Peters votes no.   1558 

 Chairman Goodlatte.  The gentleman from Puerto Rico. 1559 

 Mr. Pierluisi.  No. 1560 

 Ms. Williams.  Mr. Pierluisi votes no. 1561 

 Chairman Goodlatte.  Has every member voted who wishes 1562 

to vote?  The clerk will report. 1563 

 Ms. Williams.  Mr. Chairman, 13 members voted aye; 10 1564 

members voted no. 1565 

 Chairman Goodlatte.  The ayes have it, and the bill as 1566 

amended is ordered reported favorably to the House.  Members 1567 

will have two days to submit views.  And without objection, 1568 

the bill will be reported as a single amendment in the 1569 

nature of a substitute incorporating all adopted amendments, 1570 

and staff is authorized to make technical and conforming 1571 

changes.   This concludes the business of the committee 1572 

today.  Thanks to all of our members for attending.  And the 1573 

mark up is adjourned. 1574 

 [Whereupon, at 12:11 p.m., the committee adjourned 1575 

subject to the call of the chair.] 1576 
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