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FBI data show thousands of gun sales beat checks
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By Matt Stroud, The Associated Press
Updated Nov. 26, 2014

BRIDGEPORT, W.Va. (AP) - More gun sales than ever are slipping through the federal
background check system - 186,000 last year, a rate of 512 gun sales a day, as states fail
to consistently provide thorough, real-time updates on criminal and mental histories to
the FBI.
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At no time of year is this problem more urgent. This Friday opens the busiest season for
gun purchases, when requests for background checks speed up to nearly two a second,

testing the limits of the National Instant Criminal Background Check System, or NICS.

The stakes are high: In the U.S., there are already nine guns for every 10 people, and
someone is killed with a firearm every 16 minutes. Mass shootings are happening every

few weeks.

"We have a perfect storm coming," FBI manager Kimberly Del Greco told The

Associated Press during a rare glimpse into the inner workings of the system.

Much of the responsibility for preventing criminals and the mentally ill from buying
guns is shouldered by about 500 men and women who run the system from inside the
FBI's criminal justice center, a gray office building with concrete walls and mirrored

windows just outside Bridgeport, West Virginia.

By federal law, NICS researchers must race against the clock: They have until the end of
the third business day following an attempted firearm purchase to determine whether or

not a buyer is eligible.

"They won't proceed or deny a transaction unless they are ABSOLUTELY certain the
information they have is correct and sufficient to sustain that decision," FBI spokesman
Stephen G. Fischer told the AP.

In roughly two percent of the checks handled by the FBI, agents don't get this
information in time. If three business days pass without a federal response, buyers can

legally get their guns, whether or not the check was completed.

Americans are buying more than twice as many guns a year now as they did when the
background checks were first implemented in 1998. And that means more gun sales are

effectively beating the system.

The federal government often takes the heat in debates over gun rights, but the FBI says
states are largely to blame for this problem. They voluntarily submit records, which are

often missing information about mental health rulings or criminal convictions, and
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: . ..
aren't always rapidly updated to reflect restraining orders or other urgent reasons to

deny a sale.

"We are stewards of the states' records," Del Greco said. "It's really critical that we have

accurate information. Sometimes we just don't."

There are more than 48,000 gun retailers in the U.S., from Wal-Mart stores to local
pawn shops. Store clerks can use the FBI's online E-Check System, which federal
officials say is more efficient. But nearly half the checks are phoned in. Three call centers
- in Kentucky, Texas, and Wheeling, W.Va. - take these calls from 8 a.m. to 1 a.m. every

day but Christmas.

NICS did about 58,000 checks on a typical day last year. That surged to 145,000 on
Black Friday 2013. They're bringing in 100 more workers than usual for the post-

Thanksgiving rush this year.

The call centers have no access to privileged information about buyers' backgrounds,
and make no decisions. They just type in their name, address, birthdate, Social Security
Number and other information into the system. On Black Fridays, the work can be
grueling: One woman took a call that lasted four hours when a dealer phoned in the

maximum 99 checks.

ADVERTISEMENT

"Rules had to be stretched," recalled Sam Demarco, her supervisor. "We can't transfer

calls. Someone had to sit in her seat for her while she went to the bathroom."
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In the years since these background checks were required, about 71 percent have found

no red flags and produced instant approvals.

But ten factors can disqualify gun purchasers: a felony conviction, an arrest warrant, a
documented drug problem or mental illness, undocumented immigration status, a
dishonorable military discharge, a renunciation of U.S. citizenship, a restraining order, a
history of domestic violence, or an indictment for any crime punishable by longer than

one year of prison time.

Any sign that one of these factors could be in a buyer's background produces a red-flag,
which sends the check to the FBI researchers to approve, deny or investigate. They scour
state records in the federal database, and often call local authorities for more

information.

"It takes a lot of effort ... for an examiner to go out and look at court reports, look at
judges' documents, try to find a final disposition so we can get back to a gun dealer on
whether they can sell that gun or not," Del Greco said. "And we don't always get back to

them."

These workers have considerable responsibility, but little independent authority. They
must use skill and judgment, balancing the rights of gun owners and the need to keep

would-be killers from getting firearms.

Researcher Valerie Sargo said outstanding warrants often come up when they examine a

red flag, and that can help police make arrests.

"It makes you feel good that this person is not supposed to have a firearm and you kept

it out of their hands," she said.

It also weighs on them when the red flags aren't resolved in time. Tacked to a cubicle

wall, a sign reads: "Our policy is to ALWAYS blame the computer."

FBI contractors and employees oversaw more than 9 million checks in the first full year,
when the NICS system was established as part of Brady Handgun Violence Prevention

Act of 1998. By last year, they oversaw more than 21 million. In all, only 1.25 percent of
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attempted purchases are denied. Denials can be appealed.

People can get guns without background checks in many states by buying weapons at
gun shows or from individuals, a loophole the National Rifle Association does not want

closed. But even the NRA agrees that the NICS system needs better data.

"Any database is only going to function as well as the information contained within,"

NRA spokesman Andrew Arulanandam said.

Del Greco doesn't see the states' data improving soon, which only adds to the immense

challenge of getting through huge numbers of requisite checks on Black Friday.

Associated Press Writer Matt Stroud can be reached through Twitter @mattstroud.
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THE BUSINESS OF GUNS

Walmart Has Tougher Policies for Background
Checks Than the U.S. Government Does

How the retail giant set the industry standard for safe gun
sales.

by Kate Masters
July 16, 2015

Last week, FBI director James Comey admitted that alleged Charleston church shooter Dylann Roof
obtained a gun by exploiting a loophole in the National Instant Criminal Background Check System, or
NICS. Through what’s known as a “default proceed,” Roof was able to purchase a gun even though
the system had not issued a determination on his background check by the end of a federally
mandated waiting period of three business days. While federal law allows such sales, there’s one
major organization that has implemented tougher protocols to ensure guns don’'t end up in the wrong
hands: Walmart.

Current federal guidelines offer dealers a degree of discretion in the small percentage of cases where
background checks don’t clear within two hours and are placed under review, after which many
retailers will opt to proceed with the sale even if an approval or denial hasn’t been issued when the
three-day mark passes. Walmart’s own background check policies have surpassed federal
requirements since 2002, when the company decided that it would no longer sell guns to customers

without a completed approval from NICS. The company refuses to sell a gun without a concrete all-
clear from the federal system.

Stay Informed
Subscribe to receive The Trace’s daily roundup of important gun news and analysis.
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“The fact is, a gun dealer is not required to sell a gun to anybody,” Jonathan Lowy, director of the
Legal Action Project of the Brady Center to Prevent Gun Violence, tells The Trace. In default proceed
sales, he argues, it's safer not to. In a 2000 FBI study, the agency found that a person whose
background check takes over 24 hours to complete is also 20 times more likely to be a prohibited
purchaser. “Walmart realized that it’s just not good practice as a responsible corporate citizen to
supply guns to those people,” says Lowy.

Walmart, the nation’s largest gun retailer, sells rifles, shotguns, and ammunition in some 1,700 outlets.
(It doesn’t offer handguns, except in the state of Alaska.) In 2008, the company adopted even more
rigorous standards by implementing a 10-point code of conduct as part of a partnership with the gun
safety group Mayors Against lllegal Guns. In addition to refusing default proceed sales, Walmart
agreed to videotape all firearm transactions, require background checks for all employees handling or
selling guns, and create a system to trace guns sold by the company that are later linked to crimes,
among other measures. (Mayors Against lllegal Guns is an earlier iteration of Everytown for Gun
Safety, a seed donor of The Trace.)

While some gun safety groups predicted that Walmart would set an industry standard, that’s not quite
what’s happened. Some major retailers like Sports Authority and Gander Mountain have also
implemented “don’t know, don’t sell policies.” But others, such as Cabela’s, have not. Currently,
Walmart is the only big-box retailer to adopt the voluntary code, called the Responsible Firearms
Retailer Partnership, and its policies have little influence on the thousands of independent gun stores
across the U.S.

“There’s not really an effect on small dealers,” Ron Godwin, a gun dealer in California who served on
the board of directors for the former California Association of Firearms Retailers, tells The Trace.
“Walmart’s going to do whatever they feel they need to do for their bottom line.”

But evidence shows that Walmart’s 10-point plan can work for other gun retailers as well. In 2006, 27
gun dealers were sued by New York City for violating federal laws on firearm sales and for selling
guns that were later tracked to crimes committed in the city. As part of a settlement, 24 of the dealers
agreed to enforce a code of conduct almost identical to Walmart’s. A 2013 study by the Center for
Gun Policy and Research at Johns Hopkins Bloomberg School of Public Health found that the policy
reduced the flow of crime guns from those dealers by 84 percent.

Critics also argue that implementing stricter firearm sales policies could hurt retailers’ profits. But
according to Brian Nick, a spokesperson for Walmart, the measures didn’t hurt the company’s gun
sales, though he wouldn’t discuss specific sales numbers. Lowy adds that Walmart’s ability to quickly
implement the policies proves that other dealers could do the same.

“Walmart was able to institute this common-sense reform within a matter of days,” he says. “If the
biggest retailer in the world can do it, pretty much at the snap of their fingers, it shows that any other
gun dealer in America could easily do the same thing.”

[Photo: Getty/Newsmakers]
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EXECUTIVE SUMMARY

Selling guns doesn’t have to be a risky business.

Every day across America, tens of thousands of professional, responsible gun dealers
engage in the business of selling firearms. They are licensed and subject to regular
inspections, and they conduct criminal background checks on every prospective buyer to
ensure he or she can lawfully possess firearms before handing a gun across the counter.

People without licenses can sell firearms, too, if they offer guns occasionally or sell
exclusively from their personal collections.

But a lack of clarity in the federal definition of “engaging in the business” of selling
firearms has created a hazy arena between firearm dealers who must obtain a
license, and occasional sellers who need not obtain a license or conduct
background checks.

Under federal law, anyone “engaged in the business” of dealing firearms must get a license
and follow dealer rules, including running background checks on potential buyers. In
contrast, those who make only “occasional sales...for a hobby” or who sell only from their
“personal collections” need not be licensed. But the absence of a clear definition for
“engaging in the business,” and for what constitutes “occasional sales” and “personal
collection,” allows these distinctions to blur.

Some unlicensed sellers take advantage of this ambiguity to offer tens or hundreds of
guns for sale each year, tapping into the lucrative firearms market without following the
rules. They sell guns without background checks, and as this report shows, some of those
guns are later trafficked across states lines, recovered at crime scenes in major cities, and
used against police officers.

While these high-volume unlicensed sellers defy the intent of the law against “engaging in
the business” of dealing guns without a license, they can argue that they do not defy its
letter—because the vague language of current law gives them ample room to play fast and
loose with public safety.

The President has the power to clarify the “engaged in the business” standard through
regulation, drawing for the first time an evidence-based distinction between the few
unlicensed sellers who abuse the system and the majority of gun owners who sell guns
only infrequently. If he does not, some high-volume sellers will continue to evade the
dealer licensing laws and sell thousands of guns into the underground market with near
impunity. And law enforcement will remain unable to stop them.
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To assess whether gun sellers are taking advantage of the lack of clarity in this standard,
Everytown looked at how people sell guns in the U.S.—both those accused of having sold
guns illegally and those operating in the country’s largest online marketplace for
unlicensed gun sales.

Similar to the landmark Department of Justice report Following the Gun, which examined
two years of gun trafficking investigations, Everytown analyzed every federal prosecution
of “engaging in the business” of dealing guns without a license in 2011 and 2012. And
because the internet has reshaped firearm commerce in the 21st century, Everytown also
drew a unique dataset from the online marketplace: over half-a-million gun ads posted
publicly on the website Armslist.com by unlicensed sellers. These two datasets give us a
unique window into the behavior of unlicensed sellers.

We have three main findings:

mw First, the prosecutions show that “engaging in the business” without a license is a risky
business. It is closely linked with gun trafficking across state and national borders,
often involves felons and drug criminals, and relies at least in part on existing
marketplaces well known for unlicensed gun sales without background checks:

* Nearly one-quarter of prosecutions involved alleged gun trafficking across state or
national borders, as guns originating in states with weak laws imperiled residents in
neighboring states.

- The sellers were often criminals themselves. Three in ten defendants charged
with dealing guns without a license were also charged with illegal firearm possession;
17 percent were charged with drug crimes; and seven percent of the prosecutions
involved stolen firearms.

- In approximately 10 percent of cases, the defendants relied on gun shows, online
markets, or print ads to buy or sell their wares.

mw Second, our analysis shows how the current “engaging in the business” standard lacks
the clarity necessary to be an effective law enforcement tool. Even a defendant selling
hundreds of guns and earning tens of thousands of dollars in profit was acquitted of
the charges when brought to trial.

* Prosecutors accept a lower share of “engaged in the business” cases when compared
to referrals for other comparable federal crimes. Prosecutors accept these cases
only 54 percent of the time compared to 77 percent for drug trafficking crimes.

* When prosecutors do bring charges, three in ten defendants charged with “engaging in
the business” were not ultimately convicted of that charge. Moreover, when defendants
accused of dealing guns without a license go to trial, they are acquitted of that charge
nearly half (47 percent) the time, indicating that inconsistent application of the
standard makes it difficult to anticipate what type of conduct qualifies as a violation.
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mw Third, our first-of-its-kind analysis of a nationwide online gun marketplace provides
evidence that a narrow group of sellers, who should have obtained a license but did
not, are offering guns in extremely high volumes. We tested whether unlicensed
sellers offering 25 or more guns a year—who play a disproportionate role in the
unregulated market—are more likely than not to meet multiple additional factors for
illegally “engaging in the business” without a license. The results showed that they were,
and that they differed significantly from low-volume sellers:

+ Of sellers we identified online, those offering 25 or more guns accounted for 1 in 500
sellers but offered 1 in 20 guns.

- Selling large quantities of guns is highly associated with the factors established through
case law as indicators of unlawful “engaging in the business.” High-volume sellers are
more likely than not to meet multiple factors of being “engaged in the
business”—and are three times as likely to be characterized by multiple factors as are
low-volume sellers.

RECOMMENDATIONS

Based on this evidence, we conclude that the President can reduce gun trafficking and
save lives by issuing a regulation that clarifies the “engaged in the business” standard.
A strong regulation would clarify and define key terms as follows:

- First, it should codify the factors that courts have used to determine if a person is
unlawfully “engaged in the business” of selling firearms.

+ Second, it should create an inference that high-volume sellers are “engaged in the
business” of selling firearms. Our research provides evidence that a majority of unlicensed
sellers offering 25 or more guns per year exhibit multiple additional factors for being illegally
“engaged in the business.” While the results show that those above the threshold are more
likely than not to exhibit multiple factors for “engaging in the business,” they do not discount
the possibility that sellers operating at slightly lower thresholds also meet these criteria.
Therefore, this study provides a conservative bar at which a numeric standard for “engaging
in the business” might be established.

» Finally, since the statute allows people to engage in “occasional sales” and to sell gun
from their “personal collection” without getting a license, a regulation should define
these two terms:

* The legislative history suggests that the “occasional sales” exception was intended
to exempt people who were selling just a few guns. A regulatory limit on how many
guns can be sold in “occasional sales” would cap the number of guns a hobbyist can
sell in a year, while still allowing people to liquidate their personal collections of
firearms.

* “Personal collection” should be defined to exclude guns obtained for the purpose
of selling or trading. Further, as with dealer-owned firearms, a gun should not qualify
for the “personal collection” exemption until it has been owned for a period of one
year, unless it was obtained through inheritance.
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HISTORY OF A LOOPHOLE

Americans suffer from an extraordinary rate of
gun violence, 20 times higher than nations with
comparable levels of economic development.’ To
address this scourge without infringing on lawful
ownership of firearms, federal law bars several
narrow categories of people—including felons,
domestic abusers, and people with severe mental
illness—from possessing firearms on the basis
that they pose an elevated risk of harm to
themselves or others.

Professional gun dealers play a pivotal role in
enforcing this prohibition. Given the inherently lethal
nature of their wares, every dealer is required to
obtain a federal firearm license by submitting an
application and fingerprints to the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF), undergoing
a background check, and paying a processing fee of
$200.? One of a gun dealer’'s most important
responsibilities is to consult the national background
check system before transferring a firearm to any
prospective buyer, and to retain paperwork on the
sale for 20 years. If the background check concludes
that the prospective gun buyer is prohibited from
purchasing firearms, the dealer must deny the sale
and refuse to transfer the gun. Since 1998, dealers
have stopped nearly 2.5 million gun sales to

prohibited people, and have assisted law
enforcement in attempting to trace over 5 million
recovered firearms.? Licensed dealers may also be
inspected by the ATF on an annual basis to ensure
they are complying with all relevant laws.* These
responsibilities are a cornerstone of public safety.

In contrast, federal law does not require unlicensed
sellers to adopt these safeguards. Since a seller
might be tempted by the economic opportunity of
dealing firearms without obtaining a license—or
might simply want to duck the regulations required
of licensed dealers—Congress created a threshold
to separate dealers from casual sellers, and made it
a crime to “engage in the business” of dealing
firearms without a license. But the 1968 law that
established this “engaging in the business” standard
did not define the term, leaving gun sellers little
guidance about what level of activity would obligate
them to get a license, and law enforcement without
a clearly delineated crime to enforce.

PAGE 6

The current definition of “Engaged in the Business” was written into law by the 1986 Firearm Owners’

Protection Act:
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“(C) as applied to a dealer in firearms, as defined in section

18 USC 921.
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The current language dates from 1986, when the
Firearm Owners' Protection Act (FOPA) first defined
the term, including the exception allowing
unlicensed people to make “occasional sales” and
sell guns from their “personal collections.” The
standard was discussed in legislative hearings at
that time, and the testimony indicates that the goal
of the legislation was to create a clear definition for
what constitutes “engaged in the business” and to
protect people who sell guns in very small numbers.

For example, Senator James McClure (R-ID), the bill's
sponsor, said that the legislation would address the
problem wherein sellers were prosecuted for
transferring “two, three, or four guns from their
collection.” Likewise, Senator Orrin Hatch (R-UT)
said that the new definition would protect people
from selling “two or three weapons from their
personal collections and thus unwittingly violating”
the law.® The head of the National Rifle Association’s
Institute for Legislative Action, the organization’s
lobbying branch, similarly described the problem as
“prosecutions on the basis of as few as two sales.”’

Though the clear implication of this testimony was
that the updated definition was meant to generally
cover most high-volume sellers and to exclude only
low-volume sellers,® the result has been to provide
a safe harbor for people selling hundreds of guns
and making tens of thousands of dollars in profit.

More than a decade after the effort to clarify the law,
the ATF issued a report documenting how the vague
definition continued to hamper law enforcement,
despite the fact that more than half of the illegal
activity their investigations unearthed at gun shows
involved people dealing without a license. The lack
of clarity provided law enforcement and prosecutors
with insufficient authority to police the border
between dealers and unlicensed sellers, the
Treasury argued, “frustrat[ing] the prosecution” of
alleged wrongdoers, and holding up enforcement
while months of undercover work and surveillance
take place to prove each element of the definition.’

“THE CURRENT DEFINITION OF ‘ENGAGED IN
THE BUSINESS’ OFTEN FRUSTRATES THE
PROSECUTION OF PEOPLE WHO SUPPLY GUNS
TO FELONS AND OTHER PROHIBITED PERSONS.”
- BUREAU OF ALCOHOL, TOBACCO, AND
FIREARMS

Given the unintended safe harbor the statute has
created for high-volume sellers and the continued
lack of clarity as to what constitutes “engaging in
the business” of dealing firearms, the
Administration should promulgate regulations
defining key terms. To shed light on how this might
be accomplished, this report draws on two
datasets. First, we examine a comprehensive
database of federal prosecutions of defendants
who were allegedly dealing guns without a license,
describe the behaviors identified in connection
with these crimes, and assess law enforcement’s
success at bringing alleged wrongdoers to justice.
Second, we examine a first-of-its-kind dataset of
more than half-a-million gun ads posted by
unlicensed sellers in the country’s largest online
marketplace, to better understand what share of
sellers are operating at a high-volume, what share
of total gun sales they account for, and if they
differ in other qualitative ways from low-volume
sellers.

PAGE 7



METHODS: ANALYSIS OF
FEDERAL PROSECUTIONS

In the first phase of this investigation, Everytown examined how the
current “engaging in the business” standard is enforced in practice—by
looking directly at a comprehensive set of prosecutions brought by
federal prosecutors against sellers allegedly dealing guns without
licenses. These cases offer a vivid glimpse of how the wider
underground gun market operates, and also provide some evidence
about the utility of the tools currently available to law enforcement and
prosecutors for securing convictions under this statute and holding
black market dealers accountable.

DATA

Everytown reviewed every “engaged in the business” prosecution
pursuant to the law, 18 U.S.C. 922(a)(1)(A) that was filed between
2011-2012."° Indictments, pleas agreements, trial transcripts, and any
other relevant documents were obtained from Public Access to
Electronic Court Records (PACER). In all, there were 253 cases brought
in 49 districts, with a total of 403 defendants." They represented just a
tiny corner of the black market for guns, involving some 5,000
documented firearm sales compared to 677,000 guns recovered by law
enforcement and submitted to ATF for tracing in 2011 and 2012."

EXAMINED: ATINY CORNER OF THE BLACK MARKET FOR GUNS

EXAMINED CASES INVOLVED

OF MORE THAN
677,000 GUNS RECOVERED
BY LAW ENFORCEMENT
IN 2011-12

DEFENDANTS

ANALYSIS
Everytown reviewed the available court records for each case and
classified each according to a number of variables, including:

= Accompanying charges
w Disposition of the “engaging in the business” charge

w Presence of guns that were reported stolen or that had
obliterated or missing serial numbers

= Location of purchases and sales
= Method of sales (gun shows or print or online advertising)

Court records varied greatly in their length, and they did not always
include sufficient detail to make a determination about all the variables
of interest, so the findings represent a conservative estimate of the
prevalence of various factors. For example, the fact that the court
record contains no evidence of a firearm with an obliterated or missing
serial number does not rule out the possibility that such a gun was
involved in the case.

Analyzing the records sometimes also required interpretation of
unclear or conflicting details about the alleged behavior. To assess
whether errors made during manual review of the records or
data-entry could have affected our analysis, a second reviewer
repeated the classification of a random sample of 20 percent of the
defendants (79 prosecutions), and the results were compared to those
already recorded in the main dataset. Errors in each field of data were
negligible (ranging from zero to six percent) and were almost exclusively
of under-inclusion, so would only lead to underestimating the
prevalence of the other factors.

In order to compare the disposition of federal prosecutions for
“engaging in the business” to other criminal statutes, Everytown also
obtained data on federal prosecutions from the Transactional Records
Access Clearinghouse (TRAC). Established in 1989, TRAC is a data
research and distribution organization at Syracuse University that
provides information on the enforcement, budgetary, and staffing
activities of the federal government, which they have obtained through
Freedom Of Information Act requests.'* While useful, data held by TRAC
are limited by the fact that prosecutions are categorized by lead charge
only,’> and do not capture prosecutions in which “engaging in the
business” was not the lead charge. Their data is also organized
according to the fiscal year of the prosecutorial event,'® so are not
directly comparable to Everytown'’s analysis of cases in the 2011-12
calendar years.
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METHODS: INVESTIGATING SALES PRACTICES IN
THE COUNTRY'S LARGEST ONLINE GUN MARKET

In the second phase of this investigation, Everytown took the measure of
today's market for unlicensed gun sales, and the role that high-volume
sellers play within it.

Under current federal law, unlicensed sellers can transfer guns without
requiring a background check or keeping a paper record of the transaction.
These sales are most prominent when they occur in large marketplaces such
as gun shows or via classified advertisements, but they may also take place
informally between neighbors, coworkers, or complete strangers. The scope
and shape of this unlicensed gun market is therefore indeterminate.

The advent of the internet has reshaped firearm commerce just as it has
many other industries. Dozens of websites now host tens of thousands of
for-sale gun ads posted by unlicensed sellers and provide a forum for
strangers to connect and arrange offline gun transfers, like Craigslist does
for furniture or concert tickets. These ads represent a unique dataset
because they provide an electronic record of likely firearm sales. Capitalizing
on this publicly available data, Everytown explored what share of unlicensed
online firearm sales are attributable to high-volume sellers, and what other
sales practices differentiate their commerce from that of more casual sellers.

GUN AD DATA

Each day for a one-year period, Everytown “scraped” (a software technique
for collecting online data) all gun ads posted by self-described “private,”
unlicensed sellers on the country's largest online marketplace, Armslist.
com."” Over the year, 709,206 ads were captured.

For any given ad on Armslist, the website allows visitors to view other “listings
by user.” This enabled Everytown to link each ad with any other ads posted by
the same user, along with any ads linked to them, and so on. Over time, this
data mapped out the contemporaneous gun ads listed by any given seller,
and the distribution of sales volume across the total population of sellers—
from those who listed a single gun ad for sale to those who advertised tens
or hundreds.

This technique yields a conservative estimate of sellers’ total gun listings
because it only links ads together that are online simultaneously. If a seller
posts an ad but removes it before posting a new one, such that they are
never online at the same time, the website would never establish a link
between them, and observers would mistakenly attribute the new ad to a
different seller, thus undercounting the seller’s true volume of sales.

Sellers occasionally “re-post” ads to increase their visibility on the
website, so Everytown took steps to remove copies of identical
advertisements. Specifically, the computer program Paxata was
employed to identify and remove those ads posted by the same seller
that had significant patterns of matching text within the first 45
characters of the description of the items for sale.'® The final,
de-duplicated dataset contained 644,715 ads offering guns for sale.

After completing this procedure we manually reviewed ads posted by the ten
highest-volume sellers. On average, 9 percent of ads appeared to refer to the

same item as another ad, a rate that would not substantially affect the results.

UNDERCOVER CALLS

Everytown then sought to assess whether the sales practices of high-
volume sellers vary from those of more infrequent, casual sellers—and
specifically, if they are more likely to exhibit behaviors that courts have used
to define the crime of “engaging in the business” without a license.

The statutory definition of “engaged in the business” sweeps broadly in that
itincludes sellers who make repetitive purchases and sales for profit, but it
is short on explanatory detail for how to establish those elements. Over

several decades, courts applying the law to defendants have developed
common-law factors to fill in the gaps.””

To assess whether sellers met these factors, Everytown contracted with
private investigators to randomly sample sellers who listed a high volume of
gun ads during the year—25 or more—and a control group of casual sellers
that posted fewer ads. An investigator called each seller under the pretext of
shopping for a firearm, and engaged him or her in conversation using a
script designed to elicit evidence of whether the seller met four factors
commonly used by judges to determine if a seller is unlawfully “engaged in
the business” without a license..

1. Courts have used regularity of selling guns as a factor to determine
whether defendants are illegally dealing firearms without a license.?® For
the purposes of the study, we classified respondents as selling guns
regularly if they clearly described a uniform pattern of commerce—either
claiming to sell “all the time,” “a lot,” or “regularly”—or if they had posted
gun ads in at least six separate calendar months during the year-long
period of observation.

2. Courts have held that any indication that an unlicensed seller is
making a profit may be factored into the analysis of whether they are
illegally dealing firearms.?' Indeed, legislative history makes it clear that
a seller need not sell firearms as his or her primary occupation in order
to be incriminated by a profit motive,?? and one federal court has
found the amount of profit to be immaterial to establishing this
factor.? For the purposes of the study, a seller was deemed to fulfill
the factor if he or she clearly described making a profit or the intention
of making a profit above the purchase price on the resale of any
firearm. Sellers were included on this basis regardless of whether they
described their primary purpose to be turning a profit, the magnitude
of the profit, or of whether they made a profit on any specific sale.

3. Courts interpreting the “engaged in the business” standard have looked
specifically at the speed with which defendants purchase and re-sell
guns.* For the purposes of the study, a seller was determined to be
re-selling guns shortly after purchasing them if he or she clearly indicated
a gun was being offered for resale less than one month after purchasing it.

4. The "engaged in the business” statute covers the “purchase and resale” of

firearms, and excepts any seller who exclusively sells from his or her

“personal collection.” Interpreting the standard in practice, courts have
examined whether defendants are selling unused firearms.?* For the
purposes of the study, a seller met this threshold if he or she offered or
consummated the sale of any firearm that was brand-new, in its original
packaging, or otherwise unfired and in mint condition. Sellers were not
included on the basis of offering new guns for sale if the guns had been
lightly used or were otherwise being sold merely along with (but not still
enclosed in) their original packaging.

Investigators called respondents until they achieved a sample of 50 from
each group. Included sellers had to affirm or deny at least two of the four
examined criteria to be included in the sample. All sellers contacted during
the investigation described themselves in their gun ads as unlicensed sellers.
If during the conversation a seller offered evidence that he or she was a
licensed dealer, or if his or her name or phone number matched identifiers
listed in ATF's public database of licensed dealers, they were excluded from
the analysis.?® While each conversation was different, the script prompted
the seller to provide evidence as to whether they met each factor in over 90
percent of conversations.
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THE UNDERGROUND GUN MARKET

The first pattern that emerges from “engaged in the business”
prosecutions is the connection between unregulated gun sales and
elevated rates of gun crime and violence. As a whole and individually,
the analyzed cases show that “engaging in the business” is closely
linked with gun-running across state and national borders,
deliberate trafficking to or by felons, and reliance at least in part on
existing marketplaces well known for unlicensed gun sales without
background checks.

TRAFFICKING ACROSS BORDERS

Of the 253 cases prosecuted nationwide in 2011 and 2012,
48—nearly 1 in 5—involved guns that were allegedly trafficked
from one state to another or across national boundaries. This is
consistent with decades of research showing that public safety in
states with strong laws is frequently undermined by guns purchased
in and trafficked from other states with weaker laws.?” Of 170,000
firearms recovered by U.S. law enforcement agencies and
successfully traced in 2014, 48,000 were recovered in different
states than where they had been purchased—29 percent. In a 2009
report Trace The Guns, Mayors Against lllegal Guns showed that these
interstate trafficking flows reflected the strength of the states’

GUN TRAFFICKING ROUTES
IDENTIFIED IN THE
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respective gun laws: states that exported the largest number of guns
to other states had the fewest sensible regulations on the books.?

Thirty-nine cases (15 percent) involved allegations of trafficking
guns from one state to another, and they illustrate some
geographic patterns in the trafficking flows of guns within the
country. According to prosecutors in those cases, guns destined for
New York followed the “iron pipeline"—originating in states including
Alabama,? Florida,*® Georgia,®' South Carolina,® North Carolina,*
Virginia,** and Pennsylvania,® and then following the I-95 highway
north. Guns destined for California originated in such states as
Nevada®® and Arizona.>” And guns destined for Chicago's streets
originated across the border in Indiana.?® In one particularly
notorious case, a man purchased more than 200 guns from
unlicensed sellers at gun shows in Indiana and then carried them
back to lllinois where he sold them to criminals and gang members.
Among them was a gun used in a May 2012 shooting. When asked
during the trial whether he cared that he was selling firearms to
individuals planning on committing crimes, the defendant
responded, “Am | supposed to care?”°
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The cases also highlighted the United States’ role as a source for
illegal guns worldwide: at least 16 cases (six percent) involved
guns entering or leaving the country. Among the alleged
destinations of guns identified in the cases were Anguilla,*°
Canada,*" China,* Colombia,** Guatemala,** Haiti,*> Mexico,*®
Nicaragua,*’ the Philippines,*® and Venezuela.”In one such case,
the defendant conspired with others to sell firearms in Anguilla the
British Virgin Islands. He pleaded guilty to charges involving
shipping ten guns and ammunition via the US Postal Service to the
territory, and allegedly had sent prior shipments, as well. According
to the indictment, nine of the ten weapons had obliterated or
missing serial numbers.*°

TRAFFICKING TO CRIMINALS

The cases also show that—whether out of deliberate malfeasance or
abundant disregard—people illegally “engaging in the business” put
guns in the hands of criminals, drug offenders, and cop-Kkillers

At least 128 prosecutions (32 percent) involved a gun with an
obliterated or missing serial number. Since 1968 guns are
required to be manufactured with serial numbers so that they can
be traced by law enforcement if they are recovered at crime scenes,
but criminals attempt to obliterate the numbers to make it difficult
to follow the gun's pathway. Accordingly, ATF has long observed that
this is an indicator of firearms trafficking,> and it is a federal crime to
be in possession of such a weapon.>? The high share of “engaging in
the business” cases involving such weapons—nearly one in
three—is indicative of how closely the alleged behavior is linked with
subsequent criminal offending.

Thirty percent of defendants charged with engaging in the
business were also charged with illegal firearm possession,*?
indicating that they themselves had a prior criminal or domestic
violence history or otherwise met criteria that barred them from
owning guns, and 27 percent were charged with a drug charge,*
indicating alleged illegal use or possession. Seventy prosecutions
(17 percent) involved firearms that had been stolen.

DEFENDANTS ALSO OF CASES INVOLVED GUNS
CHARGED WITH ILLEGAL WITH OBLITERATED OR
MISSING SERIAL NUMBERS

GUN POSSESSION
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0%

OF CASES
INVOLVED GUN
SHOWS, PRINT ADS,
OR ONLINE SALES

GUN TRANSFERS IN MARKETS KNOWN FOR UNLICENSED SALES

It was notable that in 24 cases—almost 1 in 10—defendants relied
on marketplaces known for unlicensed sales such as gun shows,
online websites or print advertisements to buy or sell their
goods.

ATF identified gun shows as a “major trafficking channel” in their 1999
examination of trafficking investigations following The Gun, and
determined that their investigations at gun shows during the period
they examined involved approximately 26,000 diverted firearms.>
These investigations demonstrate that this is still the case—17 cases
(seven percent) involved gun shows. In a particularly harrowing
example, a seller offered guns at gun shows over a period of eight
years, selling as many as 20 a day. Guns he sold were later recovered
at several crime scenes, and a week after he sold a gun at a gun
shows in Puyallup, WA, a violent criminal used it to shoot two Seattle
Field Training Officers, killing one of them.*® It was not until a year after
the shooting that police arrested the seller, who ultimately pleaded
guilty to “engaging in the business.” At sentencing, Assistant U.S.
Attorney Jenny A. Durkan summed up the seller’s practices:
“Defendant lined his pockets by funneling guns to criminals, and others
paid the heavy price for his actions.”’

The prosecutions also demonstrated how the internet has changed
gun trafficking: in a number of cases, the defendants used online
forums to buy or sell firearms. In one example, the defendant sold
guns out of his screen-printing business, which he advertised on
GunsAmerica.com, disposing of 130 firearms in the year before his
conviction.”® In another, the defendants sold guns via the forum
GunBroker.com as well as over sixty gun shows.> In a third, the
defendant advertised his guns on the social-networking website
LinkedIn.com, where he listed himself as the CEO of “Master
Gunsmiths.” Only after undercover investigators had made several
purchases from him was he arrested.®

Recent research conducted by Everytown both nationally and at the
state level has shown that criminals readily acquire guns in online
markets. Undercover investigations of the population of buyers
shopping for guns online have consistently shown that more than
1in 30—and in some states as high as 1 in 10—are prohibited

from possessing firearms due to a prior criminal history or domestic
violence conviction.® Repeatedly, felons and abusers have used
online markets to avoid background checks and arm themselves,
and then used the firearms to kill intimate partners and children.®?
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THE DEADLY COST OF
“ENGAGING IN THE BUSINESS”

A TENNESSEE MAN WHO TRADED A GUN TO A COP-KILLER

On April 2, 2011 in Chattanooga, TN, a convicted felon—who was prohibited from i -
buying or possessing guns under federal law—shot and killed Officer James e T
Chapin with a gun that he got from an unlicensed seller at a gun show. Officer mch.}ﬂtmllgﬂ Ei_u'u!'ﬁ ﬁt’m‘: ili'}."_ﬁli

Chapin, a 27-year veteran of the service, was responding to a report of a pawnshop
robbery at the time.®® A subsequent investigation revealed that the murderer had

traded for the gun from a person who sold guns frequently, and the ATF warned JESSE Mathews Meads GIH.!IIJ.-'

the seller that he needed to get a federal firearms license.®* & i
to Killing Chattanooga
The seller did not heed the request and in October, ATF agents learned that the

man was continuing to sell firearms without a license. ATF initiated an undercover P{}II(I‘E‘ S-E‘IE‘E{IHI
operation in February 2012 that revealed the man went to gun shows to purchase : .
firearms and subsequently resold them, often at gun shows as well.%> Upon his e et

arrest in May 2012, the man confessed that his livelihood depended on selling
firearms and that he and his father-in-law, one of his co-defendants, had an
inventory worth $60,000.¢

The seller was tried along with three co-defendants, to whom he referred buyers
for specific requests. Over a period of less than two years, the man had purchased
almost 60 firearms from gun dealers and later re-sold them.®” The defendants
advertised firearms for sale in print publications and sold numerous firearms to
undercover ATF agents.%®

The seller pled guilty to conspiracy to “engage in the business” of selling firearms
without a license and was sentenced to 34 months in prison.®® But two of his
co-defendants were acquitted of the “engaging in the business” charges.”®

A BIKER GANG THAT TRAFFICKED GUNS

FROM FLORIDA TO NEW YORK CITY T e st damy 13, 013, (N e

recalved lnformation from the £1 thet tha H.-llc\d.l.nl‘.—

Following a two-year investigation, police arrested eight members of —-::-:a kmodm am “Bpidac, he imately elgit
three Brooklyn biker gangs—the Forbidden Ones, the Dirty Ones, and
the Trouble Makers—and charged the leader of the scheme with
unlawfully “engaging in the business” of dealing firearms. The gang
members allegedly sold 40 firearms, ammunition, and weapons—
including an operational cannon—to a confidential informant and
undercover NYPD and ATF officers. At the time of the arrest, law
enforcement recovered another 20 firearms, explosive devices, and
drugs. Some of these were stored in a home where the defendant’s
wife ran a daycare center.”!

[lrearma back from Flacida bo asell is Fes York iy, Hdevezal

According to the arrest affidavit, in several cases the gangs acquired
the guns in Florida and transported them to New York City. The leader
of the scheme traveled to Florida on separate occasions to retrieve at
least 10 firearms with the intention of selling them in New York City.”? If
not for the investigation, all of these weapons would have likely ended
up in the city’s black market.

The defendant pled guilty to selling guns without a license and was In the application for arrest warrants, the defendant was alleged to
sentenced to three years probation.” have trafficked guns from Florida to New York.
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TRAFFICKING OUT-OF-STATE GUNS TO CAREER
CRIMINALS IN CHICAGO

2 A. No. { want the qun == 2 wanted to get him a gqun 30 b

Between 2008 and 2012, an unlicensed seller bought more

; i R sould go get the Desert Eagle.
than 200 guns in Indiana and returned to lllinois where they

were sold to criminals and other dangerous individuals for a 11 | 9. Right.
sigrjiﬂcant profit. He often bought the guns frpm otherl . You don't care what he does with the gun you're going
unlicensed sellers, at least one of whom required nothing o
more than an Indiana identification card to make 13 | Lo get his?
urchases.”
i 14 | A. I mean, is it really --an il supposed to care?

Many of the guns that went through his hands ultimately
found their way to convicted felons. Chicago law
enforcement officials recovered guns he trafficked to their The defendant described his attitude in the trial transcript.
city from members of the Gangster Disciples street gang,

and one gun was used to shoot two people in May 2012.7

During the trial, when asked whether he cared that he was

selling firearms to an individual planning to commit crimes,

the defendant responded, “am | supposed to care?"’®

He was charged with “engaging in the business” of dealing in
firearms, unlawful transportation of firearms, and crossing
state lines with the intent to engage in the unlicensed
dealing of firearms. He was found guilty of all charges and
sentenced to 200 months imprisonment.””

A HEAVY PRICE

On Halloween night 2009, 39-year-old Seattle Field Training Officer Timothy
Brenton wanted to take his two kids trick-or-treating but he was scheduled to
work.”® Around 10:00 p.m., Brenton and a student officer, Officer Britt Sweeney,

were in a parked police car when another vehicle drove up, blocked them in, and THE LIS T ATTORMG S el

opened fire, injuring Sweeney and killing Brenton.”® WEATERE NEST T o S WA eI IR TN

The murder weapon was allegedly obtained just one Week earlier at a gun show in Dl}'mpla Maﬂ Pl&ﬂds GUﬂl}’
Puyallup, WA. According to the Government'’s Sentencing Memorandum, the gun te ”1 l 4

was sold by a man who had been dealing firearms without a license for eight years, Q ﬁgﬂ G]]]'I ESH.I‘E'-S
re-selling guns he'd purchased for a quick profit—and had “flooded the streets Dafidint Ale Sold Wapon {ied

with untraceable firearms.” A regular at gun shows, he displayed as many as 20 a
day and bragged to an undercover agents about selling 14 guns at one show. He
told an undercover ATF agent that he knew he had sold the gun used to kill Officer
Brenton, but expressed little regard for whether or not his guns fell into the hands
of criminals. He explained to the agent that he had a “don’t ask, don't tell” policy.&

in Murder of Seattle Police Officer

This was not the first time a gun sold by the man was allegedly used to commit a
crime. The ATF traced guns sold by him to at least two other crime scenes.
Between the time of the officer's murder and the defendant’s arrest, he sold guns
to at least two more people prohibited from possessing firearms—a convicted
felon and a person with a domestic violence conviction.

On November 19, 2010, police arrested the seller, who ultimately pleaded guilty to

“engaging in the business” as well as selling a firearm to a prohibited person, and
was sentenced to 18 months in prison and three years of supervised release.
Assistant U.S. Attorney Jenny A. Durkan summed up his practices: “Defendant
lined his pockets by funneling guns to criminals, and others paid the heavy price
for his actions."®!
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A FEDERAL STATUTE IN NEED
OF CLARIFICATION

In the absence of a stand-alone federal gun trafficking statute,
law enforcement officers rely on the “engaging in the business”
offense to go after gun traffickers. Our analysis of federal
prosecutions suggests that due to a lack of clarity as to what
qualifies as “engaging in the business,” this process is
undermined at every stage. Prosecutors bring charges in a
disproportionately low share of the cases; cases they prosecute
result in a dismissal over one-third of the time; and defendants
whose cases go to trial are acquitted nearly half the time.

DISPROPORTIONATELY LOW RATES OF PROSECUTION

An analysis of prosecution data obtained from the Transactional
Records Access Clearinghouse (TRAC) revealed that the
prosecution rate for selling guns without a license is notably low
when compared to prosecution rates for drug trafficking and for
other firearm crimes.

When law enforcement referred a case to prosecutors and the
lead charge was selling guns without a license, prosecutors
accepted that case for prosecution only about half (54
percent) of the time.

By contrast, when drug trafficking® was the lead charge, over
three-quarters (77 percent) of the referrals resulted in
indictments. Given that selling guns without a license is the crime
used to prosecute gun traffickers, a comparison to drug
trafficking prosecutions is particularly relevant and revealing of
the government'’s disinclination to prosecute this offense.

The prosecution rate for selling guns without a license is also
significantly lower than the average prosecution rate for all
firearm crimes.® Over two-thirds (67 percent) of firearms crimes
are accepted for prosecution.®*

SHARE OF REFERRALS ACCEPTED FOR PROSECUTION

PROSECUTORS TAKE ON A LOWER SHARE OF “ENGAGING IN
THE BUSINESS” CASES COMPARED TO OTHER CRIMES

94%

DRUG FIREARM CRIMES  DEALING FIREARMS
TRAFFICKING OVERALL WITHOUT A
21 US.C. § 841 18 US.C. el
§5 921-931 18US.C.

T1% 67%

8 922(a)(1)(A)
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ACQUITTED
AFTER TRIAL

OF DEFENDANTS WHO GO TO JURY TRIAL FOR SELLING GUNS
WITHOUT A LICENSE, 47% ARE FOUND NOT GUILTY

HIGH RATES OF DISMISSAL

TRAC is a useful tool for determining prosecution rates, but it is
limited by the fact that prosecutions are categorized by lead
charge only, and do not capture prosecutions in which selling
guns without a license was charged but was not the lead charge.®
Everytown'’s review of each federal prosecution that involved a
charge of selling guns without a license may shed some light on
why this crime is prosecuted at a disproportionately low rate.

The research reveals that nearly one-third (30 percent) of
defendants charged with selling guns without a license are
ultimately not convicted of that charge. Moreover, when
defendants accused of selling guns without a license went to trial
by jury, they were convicted of that charge only about half (53
percent) of the time, indicating that inconsistent application of
the standard makes it difficult to anticipate what type of conduct
qualifies as “engaging in the business.”

As a result, sellers get away with feeding the criminal market by
selling large numbers of guns without background checks. For
example, one high-volume seller who went to trial was found not
guilty of engaging in the business of selling guns without a license
despite the fact that he had sold over 400 guns, made $50,000
per year from gun show sales, and was warned twice by ATF that
he needed to get a license. In the words of the seller’s defense
attorney, “You know, it would be easy if we had a law that says
you can sell 50 firearms in a year, or 10 firearms or 100, but that's
not what it is. It depends upon the purpose of the fellow selling
the firearms.” More examples are illustrated on pages 16 and 17.
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PROMINENT GEOGRAPHIC VARIATION

IN WHERE CASES ARE BROUGHT

Notably, the rate at which “engaged in the business” cases are
brought by federal prosecutors varies widely across districts. This
may be influenced by district size and underlying levels of gun
trafficking, but also by efforts made by local law enforcement and
prosecutors.

Of the 94 federal judicial districts, 49 brought charges against
defendants for “engaging in the business” during the period of
observation—just over half. Cases were further concentrated
within those districts: just seven courts accounted for over 48
percent of cases.8¢

To assess rates of prosecution independent of the size of the
district and underlying variation in criminal activity, we compared
the number of defendants prosecuted for “engaging in the
business”, controlling for the criminal caseload of each court, as
provided by the Bureau of Justice Statistics.®” On average, in the
49 districts with cases, “engaged in the business” defendants
represented just 0.4 percent of the total criminal caseload. The
Southern District of Georgia had by far the highest rate, where
defendants accused of “engaging in the business” accounted for
an estimated 2.7 percent, and the Northern District of Georgia
was not far behind at an estimated 1.5 percent.

PAGE 15

The elevated rate in the region was almost certainly the result of
several law enforcement operations conducted around the
period of observation that specifically targeted illegal gun
trafficking. In “Operation Fox Hunt,” conducted by the Richmond
County Sheriff's Office and ATF between 2009 and 2011,
undercover agents purchased or recovered more than 192
firearms and indicted 75 defendants.®® In “Operation Trap Door,”
conducted by Atlanta police and ATF and concluded in June 2012,
agents recovered 270 guns including 45 that were stolen and
expected to indict 40 defendants.®? And in “Operation Smoke
Screen,” which ran for seven months beginning in August 2011,
the Richmond County Sheriff's Office and ATF recovered 64
firearms and resulted in 15 indictments on federal firearm
offenses.®® In total, these operations accounted for 22 cases
documented in this research including 32 defendants—over half
of the “engaged in the business” cases brought in the Northern
and Southern Districts of Georgia during this period.

FEDERAL COURTS PROSECUTE “ENGAGED IN THE BUSINESS” CASES AT WIDELY VARYING RATES
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HIGH-VOLUME GUN SALES
BUT NO CONVICTIONS
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You know, it would be easy if we had a law that says
you can sell 50 firearms in a year, or 10 firearms or 100, but‘
that's not what it is.

It depends upon the purpose of the

fellow selling the firearms.

In his opening statement, the defendant’s own attorney referenced
the lack of a numeric standard for “engaging in the business.”
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to estimate how many guns he had sold over the years. He did
give some examples. He indicated that on one occasion he had
sold as many as 10 to 15. On another occasion, he had made as
much as five- to $6,000 on one transaction.

The cost of the five total transactions involving just the
confidential informant, he sold 25 firearms, five transactions
for over $7,000.

As you listen to the surveillance, you will hear during

Ane _~Af _+ha ~onvarceatinne +hat the Aafandant indicabad o

The prosecution’s opening statement describes a high volume of
sales.

ACQUITTED: A FLORIDA MAN WHO SOLD HUNDREDS OF
GUNS AND MADE TENS OF THOUSANDS OF DOLLARS

In 2011, following an ATF investigation, federal agents charged a
Florida man with “engaging in the business” of dealing firearms
without a license.

By his own estimation, the defendant sold more than 400 guns
between 2006 and 2010 and attended as many as 25 gun shows per
year.” The defendant also acknowledged that he earned $30,000 to
$50,000 from the sales in certain years.?? But he argued that despite
the sheer volume of sales, the defendant fit into the exception that
allows hobbyists to make sales without getting a license. Despite the
volume of the sales he conducted and the profit he earned, the jury
ultimately acquitted the defendant.

In his opening remarks, the defense attorney argued that the lack of
a numeric threshold in the statute required that his client be
acquitted: “You know, it would be easy if we had a law that says you
can sell 50 firearms in a year, or 10 firearms or 100, but that's not
what itis. It depends upon the purpose of the fellow selling the
firearms."?

ACQUITTED: A MAN WHO SOLD 25 GUNS
TO A CONVICTED FELON

During an ATF investigation, the defendant allegedly sold 25
firearms to a confidential informant, despite the fact that the
informant told the defendant that he was a convicted felon.?

According to the prosecution’s opening statement, the defendant
stated that he did not know how many guns he had sold, but
admitted that he “used the money [from his sales] to purchase
more guns and to pay bills.” He said that he had made $6,000 in
one transaction and sold $20,000 worth of guns to a single
individual.”®

In his opening statement at trial, the defendant’s lawyer argued
that the vague nature of the “engaged in business” standard made
it difficult to convict the defendant: “No one in this case will tell you
that the law says what the frequency of sales puts you in the
business of selling guns...There is no specific frequency that
triggers engaging in a business. There is no specific amount of
money that triggers engaging in the business. It's a much more
complicated definition than that.”*®

A jury found the defendant not guilty of dealing firearms without a
license.




DISMISSED: A MAN WHO ROUTINELY OFFERED SCORES OF GUNS FOR SALE,

INCLUDING SEVERAL RECOVERED AT CRIME SCENES

In 2010 and 2011, the ATF recovered multiple guns at crime scenes in
Texas and California and traced them to an unlicensed seller who had
bought them from an Alabama gun dealer just a few months prior,
suggesting that he resold them shortly after purchasing them.?”

The ATF launched an undercover investigation and bought firearms

sale at a single show in Muscle Shoals, Alabama.?® Undercover ATF
agents purchased several guns from the defendant. Traces on these
guns revealed that the defendant had purchased these guns less than
three months prior to re-selling them.??

Prosecutors charged the defendant with fourteen crimes including

from the defendant at five gun shows. According to the prosecution’s
trial memorandum, the defendant offered approximately 75 guns for

“engaging in the business,” but later dropped that charge.
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UNITED STATES DISTRICT COURT
MNarthern District of Alabama

All chases secondingly are DISMISSED a2 annquncad in 038n coUCt an “March 72, 2012, as to count 13,

and a5 annonnced inapen caurt an March 13, 2013, &5 to rounts 25, 35, da, 5, F5, 75, B, 95, 101, 118, 125, /nd

135,
Signed this te 14th day of Masch, 2643,

VIRGGINIA FHMERSON HOPKINS
Linircd States Districe hadge

The excerpted judgment shows that all charges against the defendant were dismissed.
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A BETTER DEFINITION OF
“ENGAGING IN THE BUSINESS”

Data drawn from a year's worth of gun ads posted by unlicensed
sellersin the country’s largest online gun market shows that while
the majority of sellers offer just one or two firearms for sale annually,
a tiny share of sellers offer guns in high volumes—up to 150 guns in
a single year. Moreover, sellers operating at this volume appear to be
qualitatively different from the other more casual sellers: they are
three times more likely to meet other factors indicating they are
unlawfully “engaged in the business” of dealing firearms without a
license

A SMALL SHARE OF HIGH-VOLUME GUN SELLERS

The 644,715 gun ads scraped from Armslist.com during the
study-period could be linked to 383,828 self-described unlicensed
sellers, the vast majority of whom did not appear to post more than
one or two ads. Sellers that posted one or two ads accounted for 88
percent of observed users and were linked to 61 percent of total ads.

But a tiny fraction of sellers were observed posting ads at higher-
volumes and accounted for a disproportionate share of the total
market. At the upper end of the spectrum, 684 users each posted 25 or
more ads during the year (and as many as 150), accounting for 27,874
gun ads in total. Although they represented 1 of 561 users (0.2
percent) they accounted for 1in 23 gun ads (4.3 percent).

A HIGH LIKELIHOOD OF “ENGAGING IN THE BUSINESS”

Individuals offering 25 or more firearms appeared to differ from more
casual sellers. Specifically, they were more likely than not to meet
multiple factors for unlawfully “engaging in the business” of selling
firearms, whereas few low-volume sellers did.

Investigators were successful in eliciting evidence of each factor
from more than 92 percent of respondents. For each factor,
high-volume sellers were more likely to confirm that they fulfilled it
than were low-volume sellers. In total, high-volume sellers were
three times more likely than low-volume sellers to offer
evidence they met multiple factors for “engaging in the
business.”

LOW VOLUME SELLERS (N =50)

FACTOR TESTED MET FACTOR
SELLING GUNS REGULARLY? 50 15
SELLING GUNS FOR PROFIT? 46 12

BUYING AND RESELLING GUNS

WITHIN LESS THAN 1 MONTH? 45 2

NEW, IN ORIGINAL PACKAGING, OR

WITH PRICE TAG? 50 M

20 9

TWO OR MORE FACTORS

PAGE 18

LIMITATIONS

While we took all possible measures to separate low- and
high-volume sellers in our sample, a few respondents who appeared
to sell guns only casually (based on the volume of observed online
ads they posted) indicated during their interviews that they may
actually conduct a regular stream of commerce. For example, a
respondent in lllinois who was linked to 13 ads proclaimed that he
had conducted over 100 transactions on Armslist, either buying or
selling. For the purposes of the experiment, when we mistakenly
include a true high-volume seller in the group of low-volume sellers,
we reduce the perceived differences between the two groups. As a
result, this study likely underestimates the difference between

low- and high-volume sellers.

Neither this study, nor any other, can take the full measure of
unlicensed gun sales in the U.S., which occur online but also take
place at countless gun shows and in tens or hundreds of thousands
of one-off transfers between buyers and sellers. But just as
prosecutions of “engaging in the business” crimes offer a glimpse of
the larger world of unlawful gun sales, data from online gun ads
provide unique insights into the dynamics of unlicensed gun sales
more broadly. As the host of more than half-a-million ads each year,
Armslist accounts for a significant share of total unlicensed firearms
salesin the U.S. — more than any other single marketplace.

This study was designed to measure differences between sellers
offering more than 25 guns per year and those offering fewer. While
the results show that those above the threshold are more likely than
not to exhibit multiple factors for “engaging in the business,” they do
not discount the possibility that sellers operating at slightly lower
thresholds also meet these criteria. Therefore, this study provides
a conservative bar at which a numeric standard for “engaging
in the business” might be established.

HIGH VOLUME SELLERS (N = 50)

SHARE TESTED MET FACTOR SHARE
30% 46 31 67%
26% 48 16 33%
4% 47 3 6%
22% 50 22 44%

20 30
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40.8
DISTRIBUTION OF GUN SALES-VOLUME ON ARMSLIST GUN ADS AVG

1.6

GUN ADS AVG
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99.8% OF SELLERS POST FEWER THAN 25 ADS / YEAR 0.2% OF SELLERS POST 25+ ADS / YEAR

EXAMPLES FROM UNDERCOVER CALLS WITH HIGH-VOLUME SELLERS

e sald he'd had it

That’s what | do all m

business through.

“probably two weeks ago.”

with price tag and everything.”

“brand spanking new,”




ONE YEAR OF GUN ADS
POSTED BY A SINGLE
HIGH-VOLUME SELLER

A 57-year-old man in
Columbia, South Carolina
advertised at least 133
different guns for sale,
many of them brand new
with tags. These images
are just a sample of them.
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RECOMMENDATIONS

The Administration should issue a regulation that clarifies the “engaged in the business”
standard. Such a regulation would clarify for gun sellers whether they need to get a federal
firearms license—and consequently comply with all dealer regulations and conduct background
checks. And it would put teeth into the federal statute that law enforcement use to prosecute
gun traffickers and high-volume sellers who feed the criminal market.

An “engaged in the business” regulation should clarify and define key terms by:

W Codifying a multi-factor test. The regulation should codify the factors that courts use to
determine if a person is “engaged in the business” of selling firearms. These common-law
factors include selling guns unused or still in their original packaging, the repetitive sale of
guns, selling guns for profit, re-selling guns shortly after obtaining them, selling multiple
guns of the same make and model, and expressing a willingness or ability to obtain guns
upon request.

W Creating a numerical inference. The definition should also include an inference that a
person who sells or offers for sale a given number of guns is “engaged in the business” of
selling firearms. Everytown's research shows that a person who sells or offers for sale 25 or
more guns in one year is more likely than not to exhibit multiple indicators of being engaged
in the business—and over three times more likely than a person who offers 25 or fewer
guns for sale.

mw Defining “occasional sales.” The current statute specifies that a person who makes
“occasional sales, exchanges, and purchases” is not “engaged in the business” of selling
firearms and need not get a license. A regulatory limit on how many guns can be sold in
“occasional sales” would cap the number of guns a hobbyist can sell in a year, while still
allowing people to liquidate their personal collection of firearms as described below. The
legislative history suggests this exception was intended to apply only to people who were
selling just a few guns.

mw Defining “personal collection.” The statute also specifies that a person who “sells all or
part of his personal collection of firearms” is not “engaged in the business” of selling guns.
The term “personal collection” should be defined to include only those firearms obtained for
a person’s own personal use, and not those obtained for the purpose of selling or trading.
The definition should also clarify that, as with dealer-owned firearms, guns are not
considered a part of a person'’s personal collection until the owner has possessed them for
at least one year, unless they were obtained through inheritance.

PAGE 22
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