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For nearly 100 years, the ACLU has been our nation’s guardian of liberty, working in
courts, legislatures, and communities to defend and preserve the individual rights and liberties
that the Constitution and the laws of the United States guarantee everyone in this country. With
more than a million members, activists, and supporters, the ACLU is a nationwide organization
that fights tirelessly in all 50 states, Puerto Rico, and Washington, DC, for the principle that
every individual’s rights must be protected equally under the law, regardless of race, religion,
gender, sexual orientation, disability, or national origin. Consistent with this mission, I am
honored to have this opportunity to provide testimony on building trust and legitimacy between
law enforcement and the communities they serve.

Recent incidents across this country — from Los Angeles to Cleveland, and from
Ferguson to New York City — offer an opportunity to change the culture of policing. This culture,
as it currently exists in some cases, results in a relationship based on mistrust between law
enforcement and our low income communities and communities of color. Such a culture results
in police killing unarmed black men with little accountability. And such a culture generates
rallying cries of “black lives matter.” The controversies of the past few months have focused on
the errors and malfeasance of a few individuals — and that is a necessary process that must occur
regardless of whether we agree with the specific results or not. But recent events, as tragic and
controversial as they are, also provide America a sea-change opportunity to go beyond just
dealing with a few bad apples and to reform and refresh an entire system. Fairness and justice
demand that we seize this opportunity.

The State of Policing in the 21st Century

One only needs to paint a quick picture of the state of policing to understand the dire
need for reform. First, there are local and federal incentives that instigate arrests. At the local
level, cities across the country generate much of their revenue through court fines and fees, with
those who can’t pay subject to arrest and jail time. These debtors’ prisons are found in cities like
Ferguson, where the number of arrest warrants in 2013 — 33 000 — exceeded its population of
21,000. Most of the warrants were for driving violations.! At the federal level, arrests can be
incentivized through the Edward Byrne Memorial Justice Assistance Grant (Byrne JAG) and
other federal dollars that give the appearance that grant performance is tied to arrest statistics.
Consequently, local law enforcement may target the easiest violators — low-level drug offenders
— to increase their arrest numbers.”

Such a push for arrests has resulted in over-policing and biased policing of our most
marginalized communities — communities of color and low income communities — often to carry
out the so-called “War on Drugs.” In these communities, policing looks like racial profiling. In
New York City, the number of stops of young black men in 2011 — 168,000 — exceeded the city’s
population of young black men — roughly 158 ,000.% 1t looks like the racial profiling in Maricopa
County, Anzona where Latino drivers were up to nine times more likely to be stopped than
whites in 2011.% Tt looks like biased policing for low level drug offenses in the nation’s capital,
where 91% of those arrested for marijuana possession in 2010 were black.” Policing in schools
looks like the criminalization of youth of color and students with disabilities, who are
disprop(é)rtionately subjected to school-related arrests and pushed into the juvenile justice
System.



Policing looks like militarization — a grenade tossed into a crib critically injuring a
sleeping child just to execute a search warrant for $50 worth of drugs in small-town Comelia,
Georgia.” It looks like big-brother surveillance where automated license plate readers record the
whereabouts of millions each week in Los Angeles.8 Too often policing reinforces gender-bias,
where officers refuse to enforce established laws against domestic and sexual violence, dismiss
or misclassify such complaints, and ignore domestic and sexual abuses committed by officers
within the force. And across this country, policing looks like excessive and deadly use of force,
used against people of color, including children and the mentally ill. In recent months, policing
looks like its most visible victims: Dontre Hamilton, Eric Garner, John Crawford, Michael
Brown, Ezell Ford, and 12-year old Tamir Rice.

Recommendations for Policing in a Democratic Society

This is not what policing in the 21st century should look like. As we determine best
practices that will build trust and legitimacy between law enforcement and the communities they
serve, the focus of this statement will be on solutions that will better define the role of police in a
democratic society; build a culture of transparency; engage all community residents, including
youth; and advance the pillars of procedural justice — respect, legitimacy, transparency, and
fairness — that will ultimately result in law enforcement treating the communities they serve as
they would want to be treated.

The recommendations put forward today are ones that state and local law enforcement
can implement unilaterally. The Administration and Congress can support such local police
reform through investigations and federal grant program requirements; and federal law
enforcement agencies, including Customs and Border Protection and the FBI, must lead in
implementing best practices.9 Just as this White House Task Force demonstrates, efforts must
come from every level given the crisis this country is facing. The good news, however, is that
there is no shortage of solutions; and the recommendations highlighted below are in no way
exhaustive of the reforms that are needed. Police reforms have been considered for decades, and
the ACLU?’s reports, litigation, and local and national advocacy attest to that. What we need now
is nationwide implementation of these solutions.

Pay particular attention to consent decrees and other agreements in cities across the
country — including Los Angeles, Seattle, Cincinnati, New Orleans, Newark, and New York
City, as well as Puerto Rico. They offer explicit and precise examples of what police reform
should look like.'® Because these detailed agreements are publicly available, no police
department in this country should be confused about what model policing should look like.
These agreements, several of which the ACLU was instrumental in constructing, offer guidance
on the issues with which we are confronted today — a lack of data, biased policing, excessive and
deadly use of force, and a mistrust between law enforcement and communities.

1. Police departments should collect and report data in a uniform manner and provide this
data to a national federal database to build a culture of transparency.

Data collection and reporting is the easiest single thing any police department can do
starting today. And it will offer the best depiction of what policing in the 21st century looks like



and allow the statistics to better shape tactics. It is emblematic of our inattention to the problems
of policing when you realize that we know the number of hogs and pigs living on U.S. farms
(66.1 million), but we do not know how many police shootings there are in a year.” Some
numbers are available for fatal police shootings and the FBI Uniform Crime Report indicates that
there were 461 justifiable homicides by law enforcement in 2013 — the highest in two decades."?
However, these numbers fail to represent the complete universe of police killings because only a
small number of police departments report this data. And with respect to stops and searches, only
17 states collect data."

Police departments should collect data on stops, frisks, searches, citations, arrests,
excesstve uses of force, and justifiable homicides. Data should be collected and reported in a
uniform manner and be publicly accessible. Additionally, this data should be submitted to a
national federal database.

The 2012 New Orleans consent decree, which the ACLU of Louisiana described as
“long-awaited improvements,”]4 provides a model for data collection. The agreement requires
the New Orleans Police Department (NOPD) to collect comprehensive data on all investigatory
stops and searches. The data is subjected to supervisory review and the decree mandates that the
department take appropriate action to address improper stops and searches. NOPD must issue a
publicly accessible annual report summarizing, analyzing, and responding to the data. ' The
NOPD also is required to strengthen its system of classifying and tracking domestic and sexual
violence complaints.'® And in New York, one of the outcomes of the stop and frisk litigation is
that New York Police Department (NYPD) officers must articulate the basis for a stop in
narrative form rather than by checking boxes, which significantly improves the quality of the
data collected."”

Additional recommendations for best practices to collect and report data include:

a. Police departments should publish electronic data on a quarterly basis about all
stops, frisks, non-consensual searches, observations, and consensual interrogations and
searches, including a breakdown by race, gender, age, ontcome, and the officer’s basis for
the encounter and action.'® Data collection and reporting should also be instituted for
policing activity in schools.

b. Police departments should measure community safety and police-community
relations with data on things such as the number of citizen complaints. Police departments
should rely less on the raw numbers of stops, citations, summons, and arrests to measure
their productivity and effectiveness."’

2. Police departments should prohibit racial profiling and gender bias to advance racial
reconciliation.

Racial profiling and gender-biased policing cause targeted communities to mistrust the
police. Such practices reduce public safety as communities are less likely to cooperate with
police to address serious crime. Profiling leads to the aggressive enforcement of minor offenses
in communities of color. Members of these communities, particularly youth, are then



disproportionally subjected to the criminal justice system. And gender-biased policing
undermines confidence in the system and perpetuates sexual violence by discouraging victims
from coming forward. Indeed, the two issues — racial and gender bias — are intertwined because
few women of color who experience domestic or sexual violence will reach out to police when
there is a history of brutality and profiling in their communities.

Police departments must adopt model policies that strictly prohibit law enforcement from
profiling drivers, passengers, and pedestrians on the basis of race, ethnicity, national origin,
sexual orientation, gender, and gender identity. Police departments must provide training to end
discriminatory and biased policing; investigate complaints of profiling in a thorough and timely
manner; and take appropriate disciplinary measures when police officers discriminate. Similarly,
there should be policies on responding to domestic and sexual violence that address bias that
women, particularly women of color, too often experience from law enforcement when reporting
these crimes.

The 2013 Puerto Rico consent decree offers an approach to eradicating racial profiling
and gender bias. It addresses the ACLU’s concerns regarding biased policing against Dominican
immigrants, Black Puerto Ricans, and victims of domestic and sexual violence.”’ The agreement
provides comprehensive equal protection provisions that promote equitable, respectful, and bias-
free police services. One provision makes the protection of civil rights a central part of the
Puerto Rico Police Department (PRPD) mission. Officers must receive annual training on
biased-free policing that includes community perspectives. The training includes identification of
key decision points where prohibited discrimination can take effect at both the incident and
operational planning levels.!

Additional recommendations for best practices to prohibit racial profiling include:

a. Police departments should establish explicit guidelines outlining the specific
circumstances under which the Fourth Amendment germits a stop, frisk, and subsequent
search, and train officers on the guidelines annually. 2

b. Police departments should provide documentation —i.e., a receipt — to any civilian
involved in an interrogation, stop, frisk, or search, no matter whether it was consensual or
not;23 and those encounters that are consensual should be in accordance with model
consent search policies24 that may require written or video-recorded consent.”

c. Police departments should adopt the policies and procedures articulated in the
End Racial Profiling Act.”

3. Police departments should adopt a comprehensive use of force policy, schedule routine
and adequate training on that policy, and implement a review process for use of force
incidents which advances procedural justice.

Excessive and deadly use of force, disproportionately against people and communities of
color, drives today’s conversation. Choking a man to death for allegedly selling untaxed



cigarettes is unacceptable. Shooting an unarmed teen to death for walking in the middle of the
street is unacceptable. Killing a 12-year old child for playing with a toy gun is unacceptable.

All police departments should have a thorough use of force policy that emphasizes de-
escalation techniques. There should be regular and proper training that includes officer
certification on each type of weapon or force. A department should have an early intervention
system in place to identify officers who present the greatest risk of using excessive force. And
there should be a review process for use of force incidents that includes a force review board.

Consent decrees in Cincinnati, Los Angeles, Washington, D.C., and other cities have
required early intervention systems. The Puerto Rico Police Department has developed policies
that require officers to rely primarily on non-force techniques, use force only when necessary,
and de-escalate the use of force at the earliest possible moment. PRPD and other jurisdictions
have developed a policy on sharing use of force information with the public and the family
members of civilians involved in a use of force incident. Uses of force are investigated by Force
Investigation Teams comprised of specially trained people.27 Departments in New York, Los
Angeles, Philadelphia, and other cities have even implemented systems to make use-of-force
reports available online.”®

Additional recommendations for best practices around use of force include:

a. Police departments should implement body-worn cameras with approprlate
privacy protections and ensure that all camera policies are transparent to the public. B

b. Police departments should make detailed use of force reports available online.

4. Police departments should enable oversight by a civilian review board to promote
community policing and ensure community engagement and dialogue.

In many American cities, there is a disconnect between law enforcement and the
communities they serve. Some observers point to an “us versus them” mentality as the cause for
this disconnect. Though many police departments promote a community policing model, police-
community relations often fall far short of that, lacking communication, trust, and accountability.
A civilian review board is one response to this.

The ACLU described the 2002 collaborative agreement in Cincinnati as “engag[ing] both
the police and everyday citizens to invest in the neighborhood and make their environment a
better place for both groups. »3% In addition to better community policing practices, like regular
police foot patrols and weekly community meetings, the collaborative agreement established a
citizen review board. The success of Cincinnati’s Citizen Complaint Authority’" arises out of due
process for officers and community members, speedy results, independence from the police
department, and transparency to the community.

Seattle’s memorandum of agreement which accompanies its consent decree also provides
for a community police commission. The commission allows “Seattle’s diverse communities to
participate in the implementation of the MOU and certain aspects of the Settlement Agreement,



and to promote greater transparency and public understanding of the Seattle Police
Department.”3 2 The Community Police Commission (CPC) is made up of law enforcement, faith
communities, minority, ethnic, and other community organizations, and youth groups. The
success of this commission has resulted in the CPC becoming the permanent civilian oversight
body for police accountability in the city.33

Additional recommendations for best practices around a civilian review board include:

a. Police departments should empower a civilian review board with substantial
authority, which could include subpoena power and independent disciplinary authority,34
and civilian review boards should also accept complaints regarding school safety officers.

b. Police departments should charge its civilian review board with regularly
analyzing data on a range of police department practices to determine if there are any
unjustified racial disparities in enforcement practices.™

Conclusion

America must seize this moment and address the troubled relationship between police and the
communities they serve, particularly communities of color and low-income communities. The
current culture of policing demands far-reaching and systemic reform and warrants national
attention and investment. The President should be commended for establishing a Task Force on
21st Century Policing. And the Department of Justice should be recognized as well for
organizing a series of listening sessions on this issue. Our efforts must go beyond dialogue and
the ACLU looks forward to the recommendations and action items that will come out of the Task
Force in March. We urge the Task Force to adopt the recommendations offered in this testimony.
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Chairman Goodlatte, Ranking Member Conyers and members of the
Committee, on behalf of the National Urban League, thank you for holding this most
urgent hearing on policing in the 21st Century. | am Marc Morial, President and CEO of
the National Urban League and former Mayor of New Orleans. [t is my hope and
expectation that this hearing will mark the first concrete and immediate step in a once-
in-a lifetime opportunity to bring about historic change in the tragic breakdown of
police-community relations in our nation — particularly in communities of color.

Mr. Chairman and members of this committee, now is the time to get it right —we
cannot piecemeal our way to reforming our system of policing across the country.
Instead, we must take a comprehensive and bold approach that is multi-faceted and
simultaneous, for our urban communities are in a state of crisis with life-and-death
consequences for unarmed African American men and women in their community
interactions with law enforcement, and serious consequences also for the police as
well,

A tragic déja vu continues to play out in communities all across America,
particularly in the growingly skeptical streets of Black and Brown neighborhoods. Our
nation is forced to grapple with fresh accounts of police misconduct in its deadliest
incarnation where the victims are unarmed Black men and womeni and the
perpetrators are the very public servants charged with keeping them—in fact, all of
us—sdafe; it seems only the states and the circumstances change. The recent litany of
cases involving the use of excessive, and deadly, police force against unarmed African
Americans is only the tip of the iceberg:



e Freddie Gray (age 25) - Baltimore, MD

e Walter Scott (age 50) — North Charleston, SC

e Tamir Rice (age 12} — Cleveland, OH

o Akai Gurley (age 28) — Brooklyn, NY

e Michael Brown (age 18) — Ferguson, MO

e John Crawford lll (age 22) — Beavercreek, OH

e FEric Garner (age 43) — Staten Island, NY

e Marlene Pinnock (age 51) — Interstate 10, homeless, Los Angeles area, CA
e Trayvon Martin (age 17) — Miami Gardens, FL

And the list goes on...

This unjust tfreatment of our nation’s Black and Brown citizens by law enforcement
officials who are sworn to dispense justice has stirred and shocked our collective
conscious, as withessed by the peaceful marches in city after city across the country.
Our youth and their emerging leaders are telling us “Enough is enough.” The heavy-
handed, sometimes fatal, police tactics have inspired outcry from all corners of our
country—and now the world where last week the United States’ second review before
the United Nations Human Rights Council was dominated by criticism about racism and
police brutality against Black men.i

We must not leave our frustrations—and our fight—at the doorstep of outrage.
Our challenge is to make the Scotts and Grays of this nation the rarest of exceptions,
not the fatal rule. Anger has its place, but it is in action—immediate, strategic,
comprehensive action—that we will begin to attack the cancer of police misconduct.

In light of the most recent deaths, and our nation’s desperate need for solutions
during this state of emergency, the National Urban League released a 10-Point Justice
Plan for Police Reform and Accountability at the end of 2014, and submitted our
detailed 10-point plan proposals earlier this year to the President’s Task Force on 215!
Century Policingii, Taken together, these proposals provide a solid framework for
congressional action on policing reform. The following summarizes each of our key
recommendations:

1. WIDESPREAD USE OF BODY CAMERAS AND DASHBOARD CAMERAS

The National Urban League (NUL) urges Congress to pass legislation that makes
the use of cameras mandatory for Department of Justice grant recipients, subject fo
appropriate standards and safeguards to ensure their effectiveness and to protect the
privacy rights of citizens. To insure that police-operated cameras are used as tools for
accountability and do not become instruments of injustice, the National Urban League
joined a broad codlition of civil rights, privacy, and media rights organizations in
releasing shared civil rights principles for the use of body worn cameras by law
enforcement.v Briefly, these require that we:

o Develop camera policies in public with the input of civil rights advocates and
the local community.



o Commit to a set of narrow and well-defined purposes for which cameras and
their footage may be used.

o Specify clear operational policies for recording, retention, and access, and
enforce strict disciplinary protocols for policy violations.

o Make footage available to promote accountability with appropriate privacy
safeguards in place.

o Preserve the independent evidentiary value of officer reports by prohibiting
officers from viewing footage before filing their reports.

2. BROKEN WINDOWS REFORM AND IMPLEMENTATION OF 215" CENTURY COMMUNITY
POLICING MODEL

The broken windows model calls for heightened policing in communities
evidencing visible neglect (e.g. broken windows), yet has been found to be not only
ineffective in reducing crime, but contributing to the exacerbation of mistrust between
communities and police officers. In fact, studies find that broken windows policy
overcriminalizes the poor and homeless, covers racist behavior and targets
communities of color.

The National Urban Leagues endorses the Department of Justice's “"Smart on
Crime Initiative that focuses attention and resources on the most significant and
severe crimes. We urge Congress to reauthorize the Department of Justice COPSv
program with policies to strengthen community-engaged policing rather than policing
that criminalizes the poor and people of color.

3. REVIEW AND REVISION OF POLICE USE OF DEADLY FORCE POLICIES

Recent reviews, such as the Police Executive Research Forum (PERF) review of
the U.S. Customs and Border Protection Agency (CBP) and the Department of Justice's
(DOJ) review of the Cleveland Police Division (CPD) both found that “structural and
systemic deficiencies and practices—including insufficient accountability, inadequate
training, ineffective policies and inadequate engagement with the community
contribute to the use of unreasonable force."vi

The National Urban League recommends developing a best practices "Use of
Deadly Force Policy"vii; revising training and accountability measures to match the
policy that is transparent to all law enforcement, and citizens. Federal Law Enforcement
Agencies should lead by example by following a best practice “Use of Deadly Force
Policy,” including the FBI, DEA, ATF, IRS, as well as Border and Customs Patrol Officers.

4. COMPREHENSIVE RETRAINING OF ALL POLICE OFFICERS

Experts have suggested that racial bias training is essential as a part of ongoing
professional development.x The National Urban League urges a comprehensive review
and redesign of basic training curriculums to integrate implicit and explicit racial bias
training at all ranks of law enforcement. To this end, any legislation must tie local law
enforcement funding streams to a robust training that includes explicit and implicit
racial bias.



5. COMPREHENSIVE REVIEW AND STRENGTHENING OF POLICE HIRING STANDARDS

There is much variation in how each department implements their hiring policies
and which policies they include. National hiring standards based on strong best
practices will help ensure high quality police officers in every city. To this end, the
National Urban League recommends the following:

o Develop and require the adoption of best practices of national minimail
standards for police hiring and an accompanying national database of officers
who have been hired in accordance with these standards.

o Officers that are fired from policing should not practice policing again.
Consideration should be given as to whether there should be a lifetime ban by

taking into account what led to the firing.

o Require use of the Implicit Association Test (IAT) as one of several mental tests
officers are required to take. The IAT is a methodologically sound instrument as
shown by nearly a decade of research .

6. APPOINTMENT OF SPECIAL PROSECUTORS TO INVESTIGATE POLICE MISCONDUCT

In the aftermath of the officer-involved killings involving Michael Brown, Eric
Garner, Tamir Rice and others, there has been a community outcry requesting the
appointment of special prosecutors to address real or perceived conflicts of interest
between local prosecutors and the police force with whom they partner to administer
cases before the court.

The National Urban League believes that the “Grand Jury Reform Act” (H.R.429),
infroduced by Representative Hank Johnson (GA), responds to this outcry by requiring
the appointment of a special prosecutor to conduct an investigation and present the
results to a judge in a probable cause hearing, open to the public, whenever a police
officer kills an individual while acting in the line of duty. The bill also specifies that in
order for local law enforcement agencies to receive federal funding, they would have
to comply with this new process.

7. MANDATORY, UNIFORM FBI REPORTING AND AUDIT OF LETHAL FORCE INCIDENTS
INVOLVING ALL LAW ENFORCEMENT

While the FBI's Uniform Crime Report indicates there have been approximately
400 “justifiable police homicides" each year since 2008, the Gun Violence Archive
indicates there were over 3,000 police-involved shootings in 2014, alone. Currently there
is no uniform, mandatory federal database that tracks all incidents of police-involved
shootings of citizens. As a result, the public lacks sufficient information to assess the true
scope of the problem, or identify problematic departments and/or individual officers.

The National Urban League calls for strong enforcement of the "Death in
Custody Reporting Act” that was signed into law by the President on December 18,
2014. The law “requires states that receive DOJ grant doliars to report to the Attorney
General on a quarterly basis certain information regarding the death of any person
who is detained, arrested, en route to incarceration, or incarcerated in state or local



facilities or a boot camp prison.” To further strengthen this law, we urge that it be
amended to include not only police-involved deaths, but all police-involved shootings.

8. CREATION AND AUDIT OF NATIONAL CITIZEN DATABASE OF COMPLAINTS AGAINST
POLICE

The manner in which citizen complaints are collected, tracked and investigafed
varies by department. In most cases, the adjudication and outcome of citizen
complaints are not available to the public, thereby preventing access to information
about problematic officers and departments and eroding public trust.

The National Urban League urges that legislation be enacted to create a
national database for citizen complaints, requiring city, local and state police
departments to adopt and follow the International Association of Chiefs of Police’s
(IACP) Guide, "Building Trust Between the Police and the Citizens They Serve: An Internal
Affairs Promising Practices Guide for Local Law Enforcement,” to address every aspect
of the Internal Affairs process, "'from complaint processing to decision-making,
discipline, notification, and community transparency" X

9. ADOPTION OF NATIONAL POLICE ACCREDITATION SYSTEM FOR MANDATORY USE
BY LAW ENFORCEMENT TO BE ELIGIBLE FOR FEDERAL FUNDS

There is currently no mandatory national law enforcement accreditation system
for the 18,000 local, county and state law enforcement agencies. The Commission on
Accreditation for Law Enforcement Agencies, Inc. {CALEA)'s Accreditation Programs
are considered the “"Gold Standard" for law enforcement accreditation.xi The purpose
of CALEA’'s Accreditation Programs is to improve the delivery of public safety services,
primarily by: maintaining a body of standards, developed by public safety practitioners,
covering a wide range of up-to-date public safety initiatives; establishing and
administering an accreditation process; and recognizing professional excellence.

The National Urban League recommends CALEA as the official police
accreditation body for the nation. We urge that every local, county and state law
enforcement agency be mandated to become accredited by CALEA as a condition
for receiving federal funds, and move in this direction over a five year period, to
provide an opportunity for careful implementation of this requirement.

10. NATIONAL COMPREHENSIVE ANTI-RACIAL PROFILING LAW

Racial profiling involves the unwarranted screening of certain groups of people,
assumed by the police and other law enforcement agents to be predisposed to
criminal behavior. Multiple studies have proven that racial profiling results in the
misallocation of law enforcement resources and therefore a failure 1o identify actual
crimes that are planned and committed. Relying on stereotypes rather than proven
investigative procedures needlessly harms the lives of innocent people harmed by law
enforcement agencies and officials.

The National Urban League urges Congress to swiftly enact the "End Racial
Profiling Act of 2015" (ERPA} (H.R. 1933), re-infroduced by Ranking Member Conyers last
month. The League has consistently supported this bill in prior congresses. We further



urge that states and local governmental entities adopt anti-racial profiling legislation
modeled on the “End Racial Profiling Act" pending its Congressional enactment.

Conclusion

The rage that has spilled out onto so many of our streets since the shooting death
of Michael Brown in Ferguson, Missouri last year makes it clear that the issue of police-
involved killings is one that will not be easily swept under a rug of unawareness and
indifference.

While we recognize that the majority of law enforcement officers do a
respectable and admirable job of upholding their pledges to serve and protect the
citizens of this nation, and we commend their efforts, we cannot and will not tolerate
officers who take it upon themselves to participate in blatant misconduct, whether
excessive force or otherwise. We need a new generation of policing strategies for the
215! Century that ensure the safety of all of our citizens and communities, while also
protecting everyone's civil rights.

We must deliver on the promise of fair freatment by law enforcement for every
American. As citizens, community stakeholders, policy-makers and politicians, we must
all commiit to play our part for the long haul to right the historic wrong of the unequal
treatment of people of color by police under the law.

On behalf of the National Urban League and our over 90 affiliates around the
country that provide vital services in their respective urban communities, thank you for
the opportunity to present our views.

Marc H. Morial
President and CEO

About the National Urban League

The National Urban League (www.nul.org) is a historic civil rights and urban advocacy
crganization dedicated to economic empowerment in historically underserved urban
communities. Founded in 1910 and headquartered in New York City, the National Urban League
has improved the lives of tens of millions of people nationwide through direct service programs
that are implemented locally by its 95 Urban League affiliates in 36 states and the District of
Columbia. The organization also conducts public policy research and advocacy activities from
its D.C.-based, Washington Bureau. The National Urban League, a BBB-accredited organization,
has a 4-star rating from Charity Navigator, placing it in the top 10 percent of all U.S. charities for
adhering to good governance, fiscal responsibility and other best practices.
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EXECUTIVE SUMMARY

On January 16, 2015, President Barack Obama issued Executive Order 13688, “Federal Support
for Local Law Enforcement Equipment Acquisition” (EO), to identify actions that can improve
Federal support for the appropriate use, acquisition, and transfer of controlled equipment by
State, local, and Tribal law enforcement agencies (LEAs). The EO established a Federal
interagency Law Enforcement Equipment Working Group, which consulted with stakeholders
and deliberated to develop the recommendations described in this report.

e Establishment of Federal Government-wide Prohibited Equipment Lists. The Prohibited
Equipment List identifies categories of equipment that LEAs will not be able to acquire via
transfer from Federal agencies or purchase using Federally-provided funds (e.g., Tracked
Armored Vehicles, Bayonets, Grenade Launchers, Large Caliber Weapons and
Ammunition). The Prohibited Equipment List will take effect upon transmission of the
recommendations to the President.

e Establishment of Federal Government-wide Controlled Equipment Lists. The Controlled
Equipment List identifies categories of equipment (e.g., Wheeled Armored or Tactical
Vehicles, Specialized Firearms and Ammunition, Explosives and Pyrotechnics, Riot
Equipment) that LEAs, other than those solely serving schools with grades ranging from
kindergarten through grade 12, may acquire if they provide additional information,
certifications, and assurances. While inclusion on these lists would not preclude an LEA
from using other funds for such acquisitions, the Working Group’s report urges LEAs to
give careful consideration to the appropriateness of acquiring such equipment for their
communities.

e Harmonization of Federal Acquisition Processes. All Federal equipment acquisition
programs must require LEAs that apply for controlled equipment to provide mandatory
information in their application, including a detailed justification with a clear and
persuasive explanation of the need for the controlled equipment, the availability of the
requested controlled equipment to LEA in its inventory or through other means,
certifications that appropriate protocols and training requirements have been adopted,
evidence of the civilian governing body’s review and approval or concurrence of the LEA’s
acquisition of the requested controlled equipment, and whether the LEA has been or is in
violation of civil rights and other statutes, regulations, or programmatic terms. Ongoing
coordination among the various Federal agencies will ensure that a uniform process is in
place to assess the adequacy of the justification in each application.

e Required Protocols and Training for LEAs that Acquire Controlled Equipment. LEAs that
acquire controlled equipment through Federal resources must adopt General Policing
Standards, including community policing, constitutional policing, and community input
and impact principles. LEAs also must adopt Specific Controlled Equipment Standards on
the appropriate use, supervision, evaluation, accountability, transparency, and operation
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of controlled equipment. LEAs must train its personnel on General Policing and Specific
Controlled Equipment Standards on an annual basis.

e Required Information Collection and Retention for Controlled Equipment Use in
Significant Incidents. LEAs must collect and retain certain information when the LEA uses
controlled equipment in operations or actions that are deemed to be Significant Incidents.
LEAs also must collect and retain information when allegations of unlawful or
inappropriate police actions involving the use of controlled equipment trigger a Federal
compliance review of the LEA. Upon request, the LEA must provide a copy of this
information to the Federal agency that supplied the equipment/funds. This information
also should be made available to the community the LEA serves in accordance with the
LEAs applicable policies and protocols.

e Approval for Third-Party Transfers or Sales. LEAs must receive approval from the Federal
agency that supplied the funds or equipment before selling or transferring controlled
equipment. Third-party LEAs acquiring controlled equipment must provide to the Federal
Government the same information, certifications, and assurances that were required of
selling/transferring LEAs. Sales or transfers to non-LEAs are restricted to certain types of
controlled equipment that do not pose a great risk of danger or harm to the community
if acquired by non-LEAs.

e Increase Federal Government Oversight and Compliance. The Federal Government will
expand its monitoring and compliance capabilities to ensure that LEAs acquiring
controlled equipment adhere to protocols, training, information collection and retention,
and other requirements proposed by the recommendations this report. Additionally, the
Federal Government will create a permanent interagency working group to, among other
things, evaluate the Controlled and Prohibited Equipment Lists for additions and
deletions, track controlled equipment purchased with Federal resources, develop
Government-wide criteria for evaluating applications and conducting compliance
reviews, and sharing information on sanctions and violations by LEA applicants. The
United States Digital Service will assist Federal agencies in the creation of a database that
tracks information about controlled equipment acquired through Federal programs.

These recommendations, if accepted and approved by the President, will be implemented by the
beginning of Fiscal Year 2016 (October 1, 2015); the Prohibited Equipment List will take effect
upon transmission of the recommendations to the President. The recommendations on
protocols, training, acquisitions, and transfers and sales to third parties apply to all items on the
Controlled Equipment List and are triggered when an LEA acquires controlled equipment using
Federal resources beginning in Fiscal Year 2016. Within 45 days after the President receives these
recommendations, Federal agencies will meet with stakeholders to further discuss the specifics
of the recommendations and receive feedback on the potential approaches to implementing
them. By the end of Fiscal Year 2015, Federal agencies will provide an update to the President
on the progress of implementing the recommendations and any additional recommendations,
suggestions, or clarifications to be considered based on stakeholder feedback.
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BACKGROUND

For decades, the Federal Government has provided, and continues to provide, State, local, and
tribal law enforcement agencies (LEAs) with funding and equipment, either directly or indirectly,
to support and augment LEA operations. This equipment ranges from standard office supplies
and administrative items (e.g., desks or computers) to weapons and military or “military-style”
equipment (e.g., firearms, ammunition, and tactical vehicles). The purpose of providing this
equipment to LEAs via Federal programs is to enhance and improve the LEAs’ mission to protect
and serve their communities. Equipment provided through Federal sources has become a critical
component of LEAs’ inventory, especially as fiscal challenges have mounted and other sources of
equipment and funding have diminished. LEAs rely on Federally-acquired equipment to conduct
a variety of law enforcement operations including hostage rescue, special operations, response
to threats of terrorism, and fugitive apprehension. Use of Federally-acquired equipment also
enhances the safety of officers who are often called upon to respond to dangerous or violent
situations; being improperly equipped in such operations can have life-threatening
consequences, both for the law enforcement personnel and the public they are charged with
protecting.

Over the last several years, however, community members, LEA leaders, civil rights advocates,
and elected leaders have voiced concerns about what has been described as the “militarization”
of law enforcement due to the types of equipment at times deployed by LEAs and the nature of
those deployments.! The most widely publicized example of this phenomenon occurred during
the widespread protests in Ferguson, Missouri, in August 2014. At times, the law enforcement
response to those protests was characterized as a “military-style” operation, as evidenced by
videos and photographs that showed law enforcement officers atop armored vehicles, wearing
uniforms often associated with the military, and holding military-type weapons.? Even before
the events in Ferguson, however, civil rights organizations conducted significant research on the
perceived harms of “militarization” of civilian law enforcement agencies in the United States and
advocated for systemic change.?

In August 2014, the President ordered a government-wide review of military equipment,
including personnel carriers and high-caliber firearms, provided to LEAs.* As a result of this
directive, the Executive Office of the President, in December 2014, released, “Review: Federal

! See, e.g., https://www.aclu.org/feature/war-comes-home.

2 hitp://www.washingtonpost.com/politics/militarized-police-in-ferguson-unsettles-some-pentagon-gives-cities-
equipment/2014/08/14/4651f670-2401-11e4-86ca-6f03cbd15¢cla story.html.
3.https://www.aclu.org/feature/war-comes-home.

4 In addition to the Federal Review, Congress conducted hearings on how Federal programs provide equipment to
LEAs. On September 9, 2014, the U.S. Senate Committee on Homeland Security and Governmental Affairs held a
hearing on “Oversight of Federal Programs for Equipping State and Local Law Enforcement.” On November 13,2014,
the U.S. House of Representatives Armed Services Committee held a hearing on “The Department of Defense Excess
Property Program in Support of U.S. Law Enforcement Agencies: An Overview of DOD Authorities, Roles,
Responsibilities, and Implementation of Section 1033 of the 1997 National Defense Authorization Act.”
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Support for Local Law Enforcement Equipment Acquisition” (Federal Review).® The Federal
Review identified and assessed multiple Federal programs that provide equipment to LEAs
through excess and surplus equipment transfers, asset forfeiture programs, or Federal grant
programs. LEAs may acquire equipment from the Federal Government from excess
accumulations from the U.S. Department of Defense (DOD) or surplus accumulations from the
U.S. General Services Administration’s (GSA) Federal Surplus Personal Property Donation
Program, purchase it using grant funding provided by the U.S. Department of Justice (DOJ) or the
U.S. Department of Homeland Security (DHS), or purchase it using asset forfeiture-related
funding from DOJ or the U.S. Department of the Treasury (Treasury), among other Federal
programs.®

The findings of the Federal Review highlighted a “lack of consistency in how Federal programs
are structured, implemented, audited, and informed by conversations with stakeholders.”” The
Federal Review also identified several areas of focus that could better ensure the appropriate
use of Federal programs to maximize the safety and security of law enforcement officers and the
communities they serve, including: (1) harmonizing Federal programs so that they have
consistent and transparent policies; (2) mandating that LEAs that participate in Federal
equipment programs receive necessary training; (3) ensuring that those LEAs have policies in
place that address appropriate use and employment of controlled equipment; and (4) requiring
that those LEAs also adopt policies addressing protection of civil rights and civil liberties in the
use of equipment.? Finally, the Federal Review recommended the issuance of an Executive Order
identifying actions to enhance Federal support to LEAs regarding the acquisition of controlled
equipment.

1. EXECUTIVE ORDER 13688

On January 16, 2015, the President issued Executive Order No. 13688, “Federal Support for Local
Law Enforcement Equipment Acquisition” (Executive Order or EO).° The EO emphasizes the need
to better coordinate Federal support for the acquisition of certain Federal equipment by State,
local, and Tribal law enforcement agencies and ensure that LEAs have proper training regarding
the appropriate use of that equipment, including training on the protection of civil rights and civil
liberties. Specifically, the EQ identifies 11 issue areas for inquiry, which can be divided into five
general categories:

s “Review: Federal Support for Local Law Enforcement Equipment Acquisition,” December 2014 (Federal Review).
& See Appendix B for an overview of applicable Federal programs.

7 Federal Review, p. 3.

8 Federal Review, p. 6.

% See Appendix A.
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Equipment Lists

e Develop a consistent, Government-wide list of controlled equipment allowable for
acquisition by LEAs, as well as a list of those items that can only be transferred with
special authorization and use limitations.

Policies, Training, and Protocols for Controlled Equipment

e Develop policies to ensure that LEAs abide by any limitations or affirmative obligations
imposed on the acquisition of controlled equipment or receipt of funds to purchase
controlled equipment from the Federal Government and the obligations resulting
from receipt of Federal financial assistance.

e Require that LEAs participating in Federal controlled equipment programs receive
necessary training regarding appropriate use of controlled equipment and the
implementation of obligations resulting from receipt of Federal financial assistance,
including training on the protection of civil rights and civil liberties.

e Require after-action analysis reports for significant incidents involving Federally-
provided or Federally-funded controlled equipment.

Acquisition Process for Controlled Equipment

e Harmonize Federal programs so that they have consistent and transparent policies
with respect to the acquisition of controlled equipment by LEAs.

e Require local civilian government (non-police) review of and authorization for LEAs’
request for or acquisition of controlled equipment.

Transfer, Sale, Return, and Disposal of Controlled Equipment

e Ensure a process for returning specified controlled equipment that was acquired from
the Federal Government when no longer needed by an LEA.

e Create a process to monitor the sale or transfer of controlled equipment from the
Federal Government or controlled equipment purchased with funds from the Federal
Government by LEAs to third parties.

Oversight, Compliance, and Implementation

e Establish a process to review and approve proposed additions or deletions to the list
of controlled equipment.

e Plan the creation of a database that includes information about controlled equipment
purchased or acquired through Federal programs.

e Provide uniform standards for suspending LEAs from Federal controlled equipment
programs for specified violations of law, including civil rights laws, and ensure that
those standards are implemented consistently across agencies.
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To examine these issues, the Executive Order established a Federal interagency Law Enforcement
Equipment Working Group (Working Group), which was charged with “providing specific
recommendations to the President regarding actions that can be taken to improve the provision
of Federal support for the acquisition of managed equipment by LEAs.”® The Working Group is
co-chaired by the Attorney General, the Secretary of Defense, and the Secretary of Homeland
Security. The Working Group’s membership is composed of the Secretaries of the Treasury,
Interior, and Education; the Administrator of General Services; the Directors of the Domestic
Policy Council, the Office of National Drug Control Policy, and the Office of Management and
Budget; the Assistants to the President for Intergovernmental Affairs and Public Engagement,
and for Homeland Security and Counterterrorism; and the Assistant to the President and Chief of
Staff of the Office of the Vice President. The Executive Director of the Working Group is the
Assistant Attorney General for the Office of Justice Programs, who was appointed by the Attorney
General, as directed by Section 2(c) of the Executive Order.

2. STAKEHOLDERS

Critical to the Working Group’s development of recommendations and implementation plans in
support of the Executive Order was outreach to and engagement of stakeholders.!? As tasked by
the Executive Order, the Working Group throughout the recommendation development process
solicited input from numerous stakeholder groups, associations, and concerned individuals
representing law enforcement, civil rights and civil liberties organizations, State, local, and Tribal
government, and academia.'> This outreach effort built on and expanded the stakeholder
engagement that was conducted as part of the Federal Review. Stakeholders were also
encouraged to submit written comments to the Working Group.

The majority of the stakeholders who provided comments to the Working Group expressed
support for the appropriate use of controlled equipment by LEAs and the development of LEA
policies for the procurement, deployment, and general use of the equipment. A majority of
stakeholders who provided comments also indicated their support of mandatory training for LEAs
on the appropriate use and deployment of such equipment. Stakeholders also articulated that
training on civil rights and civil liberties is necessary to prevent potential civil or human rights
violations resulting from the misuse of controlled equipment. These comments and suggestions
were carefully considered and incorporated into this report, as appropriate.

In addition to stakeholder outreach, in April 2015, the Executive Director of the Working Group
convened a focus group composed of representatives of relevant stakeholder groups. Further,
the Working Group engaged the Institute for Intergovernmental Research (IIR), a non-profit
organization specializing in criminal justice issues, and its subject matter experts to assist in the
drafting of this report.

10 See Appendix A.
11 See Appendix A.
12 gee Appendix C for a representative list of stakeholders that the Working Group engaged.
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RECOMMENDATIONS

The recommendations presented in this report are the product of a 120-day process during which
the Working Group conducted an in-depth examination of existing Federal procedures, policies,
and oversight mechanisms related to the provision of controlled equipment to LEAs. The
Working Group also studied the use of Federally-acquired equipment by LEAs and the impact it
has on members of the community. Through this process, the Working Group developed a
comprehensive set of programmatic and policy recommendations that lay out a blueprint for
positive change. Following these recommendations will improve Federal equipment acquisition
programs and allow Federal agencies to better support their state and local law enforcement
partners and the communities they serve. 3

In developing these recommendations, the Working Group was cognizant of the seemingly
competing priorities of a diverse set of stakeholders. Equipment provided through Federal
acquisition programs is extremely important to LEAs, especially in times of fiscal uncertainty
when other resources are unavailable. LEAs frequently depend on this equipment for law
enforcement operations to prevent crime, ensure officer safety, and protect and serve the public.
Yet, in some neighborhoods and communities, incidents of misuse, overuse, and inappropriate
use of controlled equipment occur, and the resulting strain placed on the community and its
relationship with law enforcement is severe. Although law enforcement as a whole should not
be castigated for the actions of some, the Federal Government has a responsibility when
significant issues arise to examine its equipment programs to determine what changes are
needed to ensure appropriate use.

The Working Group also was aware that creating new requirements or changing existing
procedures could have a tangible effect on the workload of LEAs, State and Tribal Coordinators,
and Federal agency staff. This burden likely would fall hardest on smaller LEAs that do not have
the capacity to quickly adapt to Federal mandates, as well as on large LEAs that cover populous
areas and conduct a significant number of operations. To the extent possible, the Working Group
therefore attempted to work within existing processes so as to avoid creating additional
administrative burdens for law enforcement.

With these considerations in mind, the Working Group submits the following recommendations
for the President’s consideration.**

13 These recommendations are intended to apply also to Tribal LEAs that acquire controlled equipment through
Federal resources. Before the recommendations are implemented with respect to Tribal LEAs, the Working Group
will ensure that the specific requirements triggered by potential changes to Federal programs affecting sovereign
tribes, including appropriate Tribal consultation, are met.

These recommendations do not apply to controlled equipment acquired or used solely for the purpose of
participating in Federal Task Forces in which LEA personnel are cross-designated as Federal law enforcement agents
or operate under the policies or direction of a Federal law enforcement agency.

14 The recommendations in this report are proposals for the President’s consideration, even though they are written
as mandatory (or, in some cases, permissive) requirements.
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1. EQUIPMENT LISTS

Develop a consistent, Government-wide list of controlled equipment allowable
for acquisition by LEAs, as well as a list of those items that can only be
transferred with special authorization and use limitations.

Executive Order 13688, Section (3)(i)

The Executive Order initially tasked the Working Group with developing a Government-wide list
identifying the types of equipment that LEAs could acquire through Federal programs, as well as
establishing a process to review and approve proposed additions and deletions to these lists.
With slight modification, the recommendations described below were provided in an interim
report to the President on March 16, 2015, in accordance with Section 4 of the EO.

To develop a recommended listing of controlled equipment available to LEAs, as well as a list of
prohibited equipment, the Working Group first examined the existing Federal agency equipment
lists to determine the types or categories of equipment that are eligible for transfer or purchase
by LEAs through federal acquisition programs. The lists that the Working Group reviewed
included DHS’s Authorized Equipment List (AEL),'> DOJ's Justice Assistance Grant (JAG)
program,® and the DOD 1033 program?’ (based on the Department of State Munitions Control
List and the Department of Commerce Control List). The Working Group also reviewed program
guidance from the Treasury and the DOJ Asset Forfeiture offices, GSA, the U.S. Department of
the Interior (DOI), and ONDCP. These lists were also compared against the U.S. Munitions List
(22 U.S.C. § 2278; 22 C.F.R. Part 121)!8 and the Commerce Control List (15 C.F.R. Part 774)'° to
identify any other items that should be considered within this review process.

The equipment lists reviewed by the Working Group were expansive and included routine items
such as office equipment, cameras, and plywood; equipment that may be more hazardous but
does not have a particular law enforcement purpose, such as locomotives; and equipment that
may have militaristic connotations, such as armored personnel carriers, high-powered assault
rifles, and aircraft. The Working Group focused on items that may have an operational law
enforcement nexus/justification, further narrowing the results to identify equipment that
merited discussion for inclusion in either a controlled or prohibited list. Items that were already
prohibited and clearly had no law enforcement nexus or justification, such as nuclear weapons,
are not included on the Working Group’s recommended prohibited list. Equipment not listed on
the recommended Prohibited or Controlled Equipment Lists are still subject to the restrictions
and prohibitions set by the applicable Federal agency’s guidelines, regulations, and statutory

35 http://www.fema.gov/media-library-data/20130726-1825-25045-

7138/fema preparedness grants authorized equipment list.pdf

16 https://www.bja.gov/Funding/JAGldentifiers.pdf

17 hitp://www.dispositionservices.dla.mil/leso/Documents/propertyavailable.pdf

18 hitp://www.gpo.gov/fdsys/granule/CFR-2012-title22-vol1/CFR-2012-title22-vol1-part121.

19 hitp://www.gpo.gov/fdsys/pke/CFR-2012-title15-vo|2/pdf/CFR-2012-title 15-vol2-part774-appNo-.pdf.
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authority. For example, nuclear weapons will remain on DOD’s restricted (i.e., prohibited) list
even though they were not specifically included in the Working Group’s prohibited list.

Based on the types of equipment identified in these lists and the comments received from
stakeholders, the Working Group developed a suggested Government-wide prohibited
equipment list and a controlled equipment list to enhance consistency across Federal agencies
and programs. The Working Group balanced the law enforcement need and utility for the
equipment with the potential negative impact on the community if the equipment was used
arbitrarily or inappropriately. Throughout this process, however, Working Group members
emphasized that these lists should be considered a baseline, or “floor” level, for each Federal
agency; that is, Federal agencies and programs may enact stricter guidelines, consistent with the
underlying legal framework and purposes of the programs at issue. For example, the Homeland
Security Grant Program (HSGP) prohibits the purchase of firearms with program funding;
although certain firearms are identified on the controlled equipment list, they will remain
unavailable for purchase through the HSGP.?°

The inclusion of items on the recommended Prohibited or Controlled Equipment Lists does not
preclude an LEA from using State, local, Tribal, or other funds for such purchases. However, when
non-Federal funds are used to acquire such equipment, the Working Group recommends that
LEAs give careful consideration to the appropriateness of acquiring such equipment for their
communities and the appropriate use of such items in law enforcement actions.

a. Prohibited Equipment List

The Prohibited Equipment List serves to identify equipment that should not be authorized for
LEAs to acquire via transfer from Federal agencies or purchase using Federally-provided funds.

RECOMMENDATION 1.1 — PROHIBITED EQUIPMENT LIST:

e Tracked Armored Vehicles: Vehicles that provide ballistic protection to their
occupants and utilize a tracked system instead of wheels for forward motion.

e Weaponized Aircraft, Vessels, and Vehicles of Any Kind: These items will be
prohibited from purchase or transfer with weapons installed.

e Firearms of .50-Caliber or Higher
e Ammunition of .50-Caliber or Higher

e Grenade Launchers: Firearm or firearm accessory designed to launch small
explosive projectiles.

20 The definitions on the equipment lists capture categories of equipment and, therefore, may be broader than
specific item descriptions on existing authorized equipment lists. Inimplementing these recommendations, Federal
agencies will provide guidance on which equipment falls under the defined categories of the Prohibited and
Controlled Equipment Lists.
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e Bayonets: Llarge knives designed to be attached to the muzzle of a
rifle/shotgun/long gun for the purposes of hand-to-hand combat.

e Camouflage Uniforms: Does not include woodland or desert patterns or solid
color uniforms,

The Working Group concluded that a prohibition on acquisition of such equipment by LEAs from
Federal programs is appropriate because the substantial risk of misusing or overusing these
items, which are seen as militaristic in nature, could significantly undermine community trust and
may encourage tactics and behaviors that are inconsistent with the premise of civilian law
enforcement. These concerns outweigh the Federal Government’s interest in providing this
equipment to address law enforcement needs (that could not otherwise be fulfilled).

For example, although grenade launchers can be used to launch tear gas and other nonexplosive
and less-than-lethal projectiles, their use and misuse can be detrimental to maintaining public
trust in law enforcement,?! and other devices that do not have similar militaristic connotations
are available to launch tear gas. Camouflage-patterned uniforms are another example of
equipment that is closely associated with the military. Certain types of camouflage patterns may
be required for specific law enforcement missions conducted within a specific physical terrain
and environment (such as woodland camouflage in forest areas for narcotic eradication
programs) and therefore would be available through Federal programs. However, the acquisition
of camouflage-patterned uniforms is not authorized where it will be used in environments,
including urban settings, where they do not actually camouflage the wearer. Solid-color utility
uniforms are not listed on the Prohibited or Controlled Equipment Lists and may continue to be
acquired through Federal programs.

Similarly, although bayonets at one time were transferred under the 1033 program and can
currently be purchased under some Federal grant programs, this type of equipment is likewise
seen as incompatible with the concept of civilian law enforcement, particularly when other
equipment, such as a utility knife, could be used for ordinary and other legitimate law
enforcement purposes. Firearms of or over .50-caliber (and applicable ammunition) are also on
the Prohibited Equipment List because this type of firearm, which is typically used for military
operations, is very destructive and capable of penetrating structures and lightly armored
vehicles. Tracked armored vehicles are included on the Prohibited Equipment List because they
are designed specifically for use in military operations, their appearance may undermine
community trust when used in support of civilian law enforcement activities, and LEAs can find
alternative equipment options.??

2 htp://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2015/3/24/can-states-slow-the-flow-of-
military-equipment-to-police.

2 A Government-wide assessment is currently being conducted to identify the LEAs that have acquired the types of
equipment identified on the recommended prohibited equipment list and determine whether individual agency
authorities authorize a recall of the equipment.
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b. Controlled Equipment List

Equipment identified on the Controlled Equipment List has significant utility for State, local, or
Tribal law enforcement operations, and LEAs, other than those solely serving schools with grades
ranging from kindergarten through grade 12,22 may continue to acquire it through Federal
programs. However, because of the lethal nature of the equipment and/or the potential negative
impact on the community, LEAs are required to take additional steps to acquire this equipment,
including the submission of a detailed justification outlining their need for procuring the
equipment and certification that agency controls, such as the training and equipment use policies
and procedures described below, are in place to prevent misuse of the equipment.

RECOMMENDATION 1.2 — CONTROLLED EQUIPMENT LIST:

e Manned Aircraft, Fixed Wing: Powered aircraft with a crew aboard, such as
airplanes, that use a fixed wing for lift.

e Manned Aircraft, Rotary Wing: Powered aircraft with a crew aboard, such as
helicopters, that use a rotary wing for lift.

e Unmanned Aerial Vehicles: A remotely piloted, powered aircraft without a
crew aboard.

e Armored Vehicles, Wheeled: Any wheeled vehicle either purpose-built or
modified to provide ballistic protection to its occupants, such as a Mine-
Resistant Ambush Protected (MRAP) vehicle or an Armored Personnel Carrier.
These vehicles are sometimes used by law enforcement personnel involved in
dangerous operating conditions, including active shooter or similar high-threat
situations. These vehicles often have weapon-firing ports.

e Tactical Vehicles, Wheeled: A vehicle purpose-built to operate on- and off-
road in support of military operations, such asa HMMWYV (“Humvee”), 2.5-ton
truck, 5-ton truck, or a vehicle with a breaching or entry apparatus attached.
These vehicles are sometimes used by law enforcement in rough terrain or
inclement weather for search and rescue operations, as well as other law
enforcement functions.

e Command and Control Vehicles: Any wheeled vehicle either purpose-built or
modified to facilitate the operational control and direction of public safety
units responding to an incident. Command and Control vehicles provide a

23 The Permanent Working Group (see Recommendation 5.1), in consultation with higher education leaders,
organizations, including campus law enforcement organizations, will further consider the extent to which acquisition
of controlled equipment via Federal programs by LEAs operated by institutions of higher education furthers the
interests of student and campus safety. If the PWG determines that such acquisition is appropriate in particular
circumstances, then the PWG will establish standards and criteria, including a detailed explanation of the need for
such equipment in the school or campus environment, to inform consideration of requests for, and appropriate use
of, controlled equipment by LEAs operated by institutions of higher education.
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variety of capabilities to the incident Commander, including, but not limited
to, the provision for enhanced communications and other situational
awareness capabilities.

e Specialized Firearms and Ammunition Under .50-Caliber {excludes firearms
and ammunition for service-issued weapons): Weapons and corresponding
ammunition for specialized operations or assignment. This excludes service-
issued handguns, rifles, or shotguns that are issued or approved by the agency
to be used during the course of regularly assigned duties.

e Explosives and Pyrotechnics: Includes “flash bangs” as well as explosive
breaching tools often used by special operations units.

e Breaching Apparatus (e.g. battering ram or similar entry device): Tools
designed to provide law enforcement rapid entry into a building or through a
secured doorway. These tools may be mechanical in nature (a battering ram),
ballistic (slugs), or explosive.

e Riot Batons (excluding service-issued telescopic or fixed-length straight
batons): Non-expandable baton of greater length (generally in excess of 24
inches) than service-issued types and are intended to protect its wielder
during melees by providing distance from assailants.

e Riot Helmets: Helmets designed to protect the wearer’s face and head from
injury during melees from projectiles including rocks, bricks, liquids, etc. Riot
helmets include a visor which protects the face.

e Riot Shields: Shields intended to protect wielders from their head to their
knees in melees. Most are designed for the protection of the user from
projectiles including rocks, bricks, and liquids. Some afford limited ballistic
protection as well. Riot shields may also be used as an offensive weapon to
push opponents.

Equipment categories are included on the Controlled Equipment List for several reasons. Some
categories describe equipment that could be seen as militaristic in nature yet also may have
significant utility for law enforcement operations. This includes several types of armored
vehicles, such as MRAP vehicles transferred via the 1033 program and armored vehicles
manufactured commercially. These vehicles can provide critical officer and civilian safety
protection and transport into and out of high-risk situations and therefore should not be
prohibited. However, given the potential for misapplication of controlled equipment listed
above, LEAs must provide expanded justification for its acquisition, including a description of how
the equipment would be deployed, the agency’s policies and protocols on deployment, and
verification of training provided to LEAs on the appropriate use of such controlled equipment.

Other equipment categories on the Controlled Equipment List — e.g. Fixed Wing Aircraft, Rotary

Wing Aircraft, Command and Control Vehicles — are included because they require special
licenses to operate or their sheer size can have an undesired intimidating effect on the general
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public if used inappropriately or indiscriminately. Firearms and associated ammunition (under
.50-caliber) used in special operations, that are outside of the normal service-issued handguns,
rifles, and shotguns are also listed on the Controlled Equipment List, as is a subset of equipment
that is typically utilized by special operations teams. The Working Group carefully considered the
potential impact of this recommendation on officer safety and placed a high priority on providing
law enforcement officers with access to equipment that would protect them in dangerous and
violent situations. As such, service-issued handguns, rifles, and shotguns used for non-specialized
activities and bulletproof vests and other body armor may be acquired using Federal resources
according to existing program parameters. For riot control equipment, LEAs may acquire it after
certifying that the LEA meets the additional requirements described below and have received
approval from the Federal equipment acquisition program.

* %k k ok k

The Prohibited Equipment List will take effect upon transmission of the recommendations to the
President. The remaining recommendations below will be implemented not later than the
beginning of Fiscal Year 2016 (October 1, 2015). Federal agencies will notify current and
prospective controlled equipment applicants about changes to the acquisition programs and will
issue guidance documents and conduct trainings on these developments.

It should be noted that unless otherwise indicated, the following recommendations on policies,
training, acquisitions, and transfers and sales to third parties apply to all items on the Controlled
Equipment List. Additionally, these requirements are triggered only when an LEA acquires
controlled equipment using Federal resources beginning in Fiscal Year 2016. In other words, if
an LEA opts to participate in Federal controlled equipment acquisitions programs on or after
October 1, 2015, the changes to the programs that are reflected in these recommendations will
apply, unless otherwise indicated.

* ok Kk ok ok
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2. POLICIES, TRAINING, AND PROTOCOLS FOR CONTROLLED EQUIPMENT

Develop policies to ensure that LEAs abide by any limitations or affirmative
obligations imposed on the acquisition of controlled equipment or receipt of
funds to purchase controlled equipment from the Federal Government and the
obligations resulting from receipt of Federal financial assistance.

Executive Order 13688, Section 3(v)

Require that LEAs participating in Federal controlled equipment programs
receive necessary training regarding appropriate use of controlled equipment
and the implementation of obligations resulting from receipt of Federal financial
assistance, including training on the protection of civil rights and civil liberties.

Executive Order 13688, Section 3(ix)

Require after-action analysis reports for significant incidents involving federally
provided or federally funded controlled equipment.

Executive Order 13688, Section 3(iv)

To demonstrate that controlled equipment is used in a way that keeps their communities safe
while also protecting the rights of community members, LEAs must adopt robust and specific
policies and protocols governing appropriate, constitutionally-sound uses of controlled
equipment. Training on these protocols and policies also is essential so that LEA personnel are
fully aware of their agency’s expectations, operations, and restrictions with respect to general
policing as well as the use of controlled equipment. LEAs should regularly review how they are
using controlled equipment and whether the use of that equipment continues to be necessary
and appropriate.

Many LEAs already have substantial policies and training requirements in place. The District of
Columbia’s Metropolitan Police Department (MPD) Academy, for example, instructs recruit
officers on subjects such as the laws of arrest, search and seizure, criminal law, traffic regulations,
human relations, community policing, ethics, operation of emergency police vehicles, self-
defense, and advanced first aid. The University of Texas System Police (UTSP) has a policy on
Emergency Rescue Armored Personnel Vehicle (MRAP), which specifies that the “exclusive
operational purpose” of the MRAP is to enhance the physical protection of its occupants.
Accordingly, the policy requires that any MRAP vehicle display the words “Emergency Rescue,”
so that its purpose is clear to the community. Further, unless the Police Director expressly
authorizes use of the MRAP in response to other specified emergency circumstances (e.g., an
active shooter), the UTSP policy explicitly prohibits the use of MRAP vehicles in response to
“exercises of the First Amendment right to free speech” or as a part of “any public demonstration
or display of police resources.” The USTP policy also requires the police academy to develop
training consistent with the vehicle’s mission for officers who are most likely to utilize the vehicle,
with such training including, at a minimum, “engagement and deployment with this vehicle as
well as use of the vehicle to successfully and safely rescue those requiring evacuation.”

17



EMBARGOED FOR 6 AM MONDAY MAY 18, 2015

However, some LEAs may not have the necessary policies and training mechanisms in place for a
variety of reasons — including unfamiliarity with examples of relevant policies, reliance on
informal training methods, cost limitations, lack of training options, or an assumption that such
explicit policies and training for controlled equipment are not necessary. An additional challenge
to developing consistent nationwide training for controlled equipment for LEAs is that, both in-
service and academy-based training may be procured or provided through a number of different
sources. Some LEAs conduct their own training while others rely on state or regional training
boards or some combination of these.

With these considerations in mind, the Working Group developed a series of recommendations
that would require minimum standards for policy development, training, and the review of the
use of controlled equipment. LEAs are encouraged to go beyond these minimum standards and
adopt promising practices that can be shared through communities of practice. In adopting,
revising, or amplifying policies and training related to controlled equipment use, community
input and impact must be meaningfully considered. The Federal Government will support these
local efforts by working with law enforcement, civil rights and community groups, and academics
to develop resources such as model policies or training modules that can be replicated and
applied locally.

a. Policies and Protocols

Under this Recommendation, LEA policies must include protocols on general policing principles
as well as specific protocols on the appropriate use of controlled equipment. Both components
are critical and complementary. At the outset, there must be an agency-wide commitment to
partner with the community the LEA is sworn to protect and serve, to respect and uphold
community members’ civil rights and civil liberties, and to receive the public’s input regarding
the LEA’s activities in a meaningful way. As a result of that commitment and engagement, LEAs
can develop specific policies and protocols to determine, among other things, when, how often,
and in what manner controlled equipment should be used.

RECOMMENDATION 2.1 — POLICIES AND PROTOCOLS: LEAs that acquire
controlled equipment through Federal programs must adopt robust and specific
written policies and protocols governing General Policing Standards and Specific
Controlled Equipment Standards.

e General Policing Standards includes policies on (a) Community Policing; (b)
Constitutional Policing; and (c) Community Input and Impact Considerations.

s Specific Controlled Equipment Standards includes policies specifically related
to (a) Appropriate Use of Controlled Equipment; (b) Supervision of Use; (c)
Effectiveness Evaluation; {d) Auditing and Accountability; and (e)
Transparency and Notice Considerations.
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e Record-Keeping Requirement. Upon request, LEAs must provide a copy of the
General Policing Standards and Specific Controlled Equipment Standards, and
any related policies and protocols, to the Federal agency that supplied the
equipment/funds.

Recommendation 2.1 is designed to incorporate relevant policies and protocols into the LEA’s
organizational or strategic plan that defines the agency’s mission, goals, and objectives and
informs its operational and technical needs. The General Policing Standards, therefore, delineate
three essential policy issues that apply to all aspects of an LEA’s mission and function:

e Community Policing is the concept that trust and mutual respect between police and the
communities they serve are critical to public safety. Community policing fosters
relationships between law enforcement and the local community which promotes public
confidence in LEAs and, in turn, enhances LEAs ability to investigate crimes and keep the
peace.

e Constitutional Policing protocols emphasize that all police work should be carried out in
a manner consistent with the requirements of the U.S. Constitution and federal law.
Policies must include protocols on First Amendment, Fourth Amendment, and Fourteenth
Amendment principles in law enforcement activity, as well as compliance with Federal
and State civil rights laws.?*

e Community Input and Impact protocols must identify mechanisms that LEAs will use to
engage the communities they serve to inform them and seek their input about LEAS’
actions, role in, and relationships with the community. Law enforcement exists to protect
and serve the community, so it is axiomatic that the community should be aware of and
have a say in how they are policed. LEAs should make particular efforts to seek the input
of communities where controlled equipment is likely to be used so as to mitigate the
effect that such use may have on public confidence in the police. This could be achieved
through the LEA’s regular interactions with the public through community forums, town
halls, or meetings with the Chief or community outreach divisions.

The LEA’s General Policing Standards should inform protocols on the five components of the
Specific Controlled Equipment Standards.

e Appropriate Use of Controlled Equipment. The protocols must define appropriate use of
controlled equipment. LEAs should examine scenarios in which controlled equipment will
likely be deployed, the decision-making processes that will determine whether controlled
equipment is used, and the potential that both use and misuse of controlled equipment
could create fear and distrust in the community. Protocols should consider whether

24 This includes, among others, Title VI of the Civil Rights Act, the Omnibus Crime Control and Safe Streets Act,
Deprivation of Rights Under Color of Law (18 U.S.C. § 242), Conspiracy Against Rights (18 U.S.C. § 241}, 42 U.S.C.
1983, and 42 U.S.C. 14141.
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measures can be taken to mitigate that effect (e.g., keep armored vehicles at a staging
area until needed) and any alternatives to the use of such equipment and tactics to
minimize negative effects on the community, while preserving officer safety.

e Supervision of Use. The protocols must specify appropriate supervision of personnel
operating or utilizing controlled equipment. Supervision must be tailored to the type of
equipment being used and the nature of the engagement or operation during which the
equipment will be used. Policies must describe when a supervisor of appropriate
authority is required to be present and actively overseeing the equipment’s use in the
field.

e Effectiveness Evaluation. The protocols must articulate that the LEA will regularly monitor
and evaluate the effectiveness and value of controlled equipment to determine whether
continued deployment and use is warranted on operational, tactical, and technical
grounds. LEAs should routinely review after-action reports and analyze any data on, for
example, how often controlled equipment is used or whether controlled equipment is
used more frequently in certain law enforcement operations or in particular locations or
neighborhoods.

e Auditing and Accountability. There must be strong auditing and accountability provisions
in the protocols which state that LEA personnel will agree to and comply with and be held
accountable if they do not adhere to agency, State, local, Tribal, and Federal policies
associated with the use of controlled equipment.

e Transparency and Notice. The protocols must articulate that LEAs will engage the
community regarding acquisition of controlled equipment, policies governing its use, and
review of Significant Incidents (see Recommendation 2.3 below), with the understanding
that there are reasonable limitations on disclosures of certain information and law
enforcement sensitive operations and procedures.

Before a Federal agency transfers any controlled equipment to an LEA or provides approval for
an LEA to use Federal funds to acquire controlled equipment, the LEA must certify that it has
adopted General Policing Standards and Specific Controlled Equipment Standards, which will be
defined further in subsequent Federal agency guidance. DOJ also will partner with law
enforcement, civil rights, and civil liberties stakeholder groups to make available model policies
and protocols related to the General Policing and Specific Controlled Equipment Standards for
use by LEAs.

b. Training
Appropriate and relevant training for LEA personnel on General Policing Standards, Specific

Controlled Equipment Standards, and the technical operation of controlled equipment is vital to
fully implementing LEA policies and protocols and to ensuring that the use of controlled
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equipment complies with constitutional standards for the protection of civil rights and civil
liberties. Training objectives should define and explain relevant concepts and demonstrate the
application of such concepts through equipment-based scenarios to show appropriate and
proper use of controlled equipment by law enforcement personnel and the negative effects and
consequences of misuse.

RECOMMENDATION 2.2 — TRAINING: LEAs that acquire controlled equipment
through Federal programs must ensure that its personnel are appropriately
trained and that training meets the following requirements:

e Required Annual Training on Protocols. On an annual basis, all LEA personnel
who may use or authorize use of controlled equipment must be trained on the
LEA’s General Policing Standards and Specific Controlled Equipment
Standards.

e Required Operational and Technical Training. LEA personnel who use
controlled equipment must be properly trained on, and have achieved
technical proficiency in, the operation or utilization of the controlled
equipment at issue.

e Scenario-Based Training. To the extent possible, LEA trainings related to
controlled equipment should include scenario-based training that combines
constitutional and community policing principles with equipment-specific
training. LEA personnel authorizing or directing the use of controlled
equipment should have enhanced scenario-based training to examine,
deliberate, and review the circumstances in which controlled equipment
should or should not be used.

¢ Record-Keeping Requirement. LEAs must retain comprehensive training
records, either in the personnel file of the officer who was trained or by the
LEA’s training division or equivalent entity, for a period of at least three (3)
years, and must provide a copy of these records, upon request, to the Federal
agency that supplied the equipment/funds.

The requirements in Recommendation 2.2 are designed to complement existing LEA training that
accomplishes similar purposes. For example, LEAs that currently have robust policies on
community policing, civil rights and civil liberties, and community input and impact, and train
personnel on those policies, may already be able to meet the General Policing Standards training
requirement if the training is provided annually. Typically, these subjects are part of training for
new recruits at police academies and during annual in-services on agency-wide policies and
procedures, updates to the law and legal standards, and emerging issues and techniques. LEAs
should review the training they currently provide to determine whether it aligns with the General
Policing Standards.

Training is also widely available on the technical operation of some controlled equipment. For
officers assigned to special operations teams, LEAs often provide training on and require
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proficiency in operating specialized firearms and vehicles as well as tactics and procedures. And
LEA personnel who fly Fixed or Rotary Wing Aircraft are required to maintain all applicable
licensing requirements.

Training on Specific Controlled Equipment Standards, however, may not be as comprehensive or
as prevalent among LEAs as is necessary to ensure proper use of controlled equipment. To assist
LEAs, Federal agencies, including DOJ’s Office of Justice Programs, will partner with relevant
stakeholders to develop and produce training programs, and disseminate existing training
curricula, to address the appropriate use of controlled equipment and related topics.

c. After-Action Review

LEAs, the communities they serve, and the Federal Government all have an interest in ensuring
that when LEAs acquire controlled equipment they use that equipment appropriately —
consistent with the protocols they have adopted and the training they provide to their personnel.
Whether an LEA uses controlled equipment appropriately and according to required protocols
and training also is a key factor in determining its eligibility for continued or future participation
in Federal controlled equipment acquisition programs.

In order to determine whether LEAs’ use of controlled equipment is consistent with their
protocols and training, interested parties must be able to review information describing whether,
how, and in what circumstances the controlled equipment was used. One significant step that
would provide insight into an LEA’s controlled equipment use practices is requiring LEAs to collect
and retain certain information on the use of controlled equipment. When combined with the
LEA’s adoption of requisite protocols and provision of mandatory training, this data will increase
transparency for communities and lay the foundation for robust accountability and federal
oversight when controlled equipment is used. The recommendations set forth below balance
the need for this information against the potential burden placed on LEAs to collect and retain
this data. Thus, the recommendation takes into account common existing LEA reporting and
documentation practices in order to avoid duplication or other costly and time-intensive efforts.

RECOMMENDATION 2.3 — AFTER-ACTION REVIEW: (1) LEAs must collect and
retain “Required Information” {described below) when law enforcement activity
that involves a “Significant Incident” requires, or results in, the use of any
Federally-acquired controlled equipment in the LEA’s inventory (or any other
controlled equipment in the same category as the Federally-acquired controlled
equipment). (2) When unlawful or inappropriate police actions are alleged and
trigger a Federal compliance review, and the Federal agency determines that
controlled or prohibited equipment was used in the law enforcement activity
under review, the LEA must produce or generate a report(s) containing Required
Information.

e “Significant Incident” Defined: Any law enforcement operation or action that
involves (a) a violent encounter among civilians or between civilians and the
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police; (b) a use-of-force that causes death or serious bodily injury?®; (c) a
demonstration or other public exercise of First Amendment rights; or (d) an
event that draws, or could be reasonably expected to draw, a large number of
attendees or participants, such as those where advanced planning is needed.

e “Required Information” to Be Collected and Retained: (a) Identification of
controlled equipment used (e.g., categories and number of units of controlled
equipment used, make/model/serial number); (b) description of the law
enforcement operation involving the controlled equipment; (c) identification
of LEA personnel who used the equipment and, if possible, civilians involved
in the incident; and (d) result of controlled equipment use (e.g., arrests, use-
of-force, victim extraction, injuries).

s Format of Information Collection and Retention. No new form or format is
required as long as the Required Information is retained in a manner that is
easily accessible and organized. For example, information about the use of
controlled equipment can be included in an Operations Plan, detailed in officer
daily logs, or described in use-of-force reports.

e Record-Keeping Requirement. LEAs must retain “Significant Incident” reports
and Required Information for a period of at least three (3) years and must
provide a copy of these records, upon request, to the Federal agency that
supplied the equipment/funds.  This information also should be made
available to the community the LEA serves in accordance with applicable
policies and protocols including considerations regarding the disclosure of
sensitive information.

This recommendation focuses first on information collection and retention for LEA controlled
equipment use in major events and incidents that affect a larger segment of the community. The
definition of “Significant Incident,” therefore, captures actual or planned uses of controlled
equipment for events involving a large number of people or those that would garner public
attention or inquiry because of the nature of what transpired. The second part of the
recommendation requires the collection or production of information for incidents that may not
be as public but still could have a significant effect on the police-community relationship. Not
every complaint or allegation of inappropriate police action would prompt the generation or
production of information; rather, only those where a Federal agency determines a compliance
review or investigation is merited would compel such additional action.

The recommendation identifies a limited number of categories of information that must be
collected and retained when controlled equipment is used. First, LEAs must identify the
particular piece(s) of controlled equipment used. LEAs can achieve this by documenting, for
example, the type of equipment and serial number or other unique marking of individual items.

25 See 18 U.S.C. § 1365(h)(3): “[Tlhe term ‘serious bodily injury’ means bodily injury which involves (A) a substantial
risk of death; (B) extreme physical pain; (C) protracted and obvious disfigurement; or (D) protracted loss or
impairment of the function of a bodily member, organ, or mental faculty.”
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Second, in describing the law enforcement operation requiring controlled equipment, LEAs must
include commonly documented information such as date, time, and location of the operation;
the purpose of the operation; and whether the operation involved a specialized unit. Third, LEAs
must identify the officer or agent who used and directed the use of the controlled equipment
and also identify or describe civilians who were the subject or target of the investigation or action.
For large crowds or multiple persons, the recommendation contemplates a general description
of the civilians (e.g., “a crowd of approximately 250 people”). Finally, the result of the operation
also should be documented, including any arrests or citations, injuries or fatalities (involving
officers or civilians), uses-of force, victim extraction, or property damage.

Many of the Required Information categories are likely to be documented already in existing
police reports that are generated for Significant Incidents. For example, if a large demonstration
is anticipated, it is common for an LEA to prepare an Operations Plan, which likely will include, at
a minimum, a description of the anticipated demonstration, the LEA personnel who will respond,
the number of civilians that are likely to attend, and any special equipment that will be used. The
LEA also will likely produce other forms as a matter of course after the Significant Incident takes
place, such as incident, arrest, or use-of-force reports, if applicable. And many LEAs routinely
complete an After-Action Report following a large demonstration or event that evaluates the
operation and effectiveness of the LEA response. In these situations, the LEA must simply ensure
that the Operations Plan or other related report includes information that controlled equipment
was used. No new form or format is required as long as the Required Information is retained in
a manner that is easily accessible and organized.

LEAs that acquire controlled equipment through Federal programs on or after October 1, 2015,
must collect and retain Required Information for any controlled equipment in their inventory,
regardless of when they acquired it, as long as one unit of equipment in that category was
acquired using Federal resources. For example, an LEA acquires a Fixed Wing Aircraft in FY16
through a Federal program and had acquired a Tactical Vehicle in FY15 through a Federal
program. If these are the only Federally-acquired controlled equipment in the LEA’s inventory,
the LEA must collect and retain Required Information for all Fixed Wing Aircraft and all Tactical
Vehicles in its inventory. The LEA is not required to collect and retain Required Information for
any other controlled equipment in its inventory that was acquired using only non-Federal
sources.

The recommendation does not include a requirement to provide regular reports to the Federal
Government. Instead, LEAs only are required to collect and retain this information and provide
it to the Federal Government upon request. As the recommendation states, Federal agencies
will request this information when they conduct compliance reviews or investigations triggered
by a complaint or an incident for inappropriate or unlawful law enforcement actions. Federal
agencies may also request this information to evaluate an LEA’s future applications for controlled
equipment or when they conduct regular or periodic compliance reviews to assess the program
participant’s progress toward stated project goals and to ensure programmatic and
administrative compliance.
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This information also should be made available to the community the LEA serves in accordance
with the LEA’s General Policing Standards, Specific Controlled Equipment Standards, and other
applicable policies and protocols including considerations regarding the disclosure of sensitive
information. While the recommendation requires LEAs to collect and retain information and data
under the prescribed circumstances described above, LEAs are encouraged to work with their
communities to expand the type of information that is collected and to determine how best to
share that information with relevant stakeholders. In all, the information collected and retained
under this recommendation has considerable potential to improve transparency between LEAs
and the communities they serve, ultimately providing community members with a greater
awareness and understanding of police actions and giving law enforcement leaders additional
opportunities for community engagement.

3. ACQUISITION PROCESS FOR CONTROLLED EQUIPMENT

Harmonize Federal programs so that they have consistent and transparent
policies with respect to the acquisition of controlled equipment by LEAs.

Executive Order 13688, Section 3(iii)

Require local civilian government (non-police) review of and authorization for
LEAs’ request for or acquisition of controlled equipment.

Executive Order 13688, Section 3(viii)

Each of the Federal programs that provide LEAs with controlled equipment or the resources to
purchase it has unique requirements based on its authorizing legislation. Some programs, such
as DOD’s 1033 program, were created expressly for the purpose of providing equipment to LEAs.
Others, such as DOJ's Byrne JAG program, are formula grants to State, local, and Tribal agencies
that support a range of law enforcement and criminal justice priorities. Because of the varying
purposes of these acquisition programs, inconsistencies exist among Federal agencies in the type
and amount of information they require of LEAs in order to acquire controlled equipment. For
example, only three agencies currently require information related to the size of the requesting
LEA or the population of the LEA’s jurisdiction. Just two agencies require evidence of a training
plan as a part of the criteria. And only four agencies require information on the availability of
requested equipment that is either already in the possession of the requesting LEA or is available
via applicable mutual aid agreements.

Harmonizing Federal program requirements to the extent possible will contribute to greater
continuity and commonality across the Federal Government and provide LEAs with a better
understanding of equipment acquisition processes, regardless of the Federal program.
Standardized criteria also will enhance collaboration among programs, allowing Federal agencies
to evaluate LEA applications for controlled equipment more thoroughly and to make decisions in
a more informed and consistent manner.

25



EMBARGOED FOR 6 AM MONDAY MAY 18, 2015

RECOMMENDATION 3.1 — APPLICATION INFORMATION: In addition to
application requirements mandated by individual Federal acquisitions programs,
LEAs must submit information in the following categories for approval in all
requests for controlled equipment:

e General description of the LEA.

e Detailed justification for acquiring the controlled equipment, including a clear
and persuasive explanation of the need for the equipment and the appropriate
law enforcement purpose that it will serve. An LEA’s application for controlled
equipment should describe any previous instance in which the controlled
equipment was used in a manner that deviated from the detailed justification
supporting the application for that equipment.

e Number of units of the requested controlled equipment that the LEA currently
has in its inventory.

e Categories of other controlled equipment acquired through Federal programs
during the past three (3) years that the LEA currently has in its inventory.

e Whether the requested controlled equipment currently could reasonably be
accessed through loans or mutual assistance or mutual aid agreements.

e C(Certification that the LEA has adopted required protocols (see
Recommendation 2.1) or will adopt those protocols before physical acquisition
or purchase of controlled equipment or transfer of funds.

e Certification that the LEA has provided required training (see
Recommendation 2.2) or will provide that training before physical acquisition
or purchase of controlled equipment or transfer of funds.

e Evidence of civilian governing body’s review and approval or concurrence of
the LEA’s acquisition of the requested controlled equipment.?®

e Whether the requesting LEA has applied, or has a pending application(s), for
this type of controlled equipment from another Federal agency during the
current fiscal year.

e Whether any prior application for controlled equipment has been denied by a
Federal agency during the past three (3) years, and, if so, the reason for the
denial.

e Whether the LEA has been found to be in violation of a Federal civil rights
statute or programmatic term during the past three (3) years and, if so,
whether any disposition was reached or corrective actions were taken.

26 For purposes of this criteria, a “governing body” is defined as the institution or organization that has direct
budgetary oversight or fiscal/financial control over the requesting LEA.
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An applicant’s compliance with the requirements described in Recommendation 3.1 will provide
program decision-makers with a clearer understanding of an LEA’s capacity and need for using
the controlled equipment. These criteria will be incorporated into each Federal acquisition
program’s existing application processes. LEAs will be required to certify that their responses are
accurate, to the best of their knowledge. Any knowing misrepresentations may be subject to a
penalty, including criminal prosecution.

The first criterion requires requesting LEAs to provide a description and size of the LEA including
the number of sworn full-time and part-time law enforcement officers and the population of the
jurisdiction served by the agency. There is no size or population threshold that the LEA has to
meet in order to participate in Federal equipment acquisition programs; rather, this information
provides the Federal acquisition program with a general picture of the capacity and need of the
LEA.

LEAs also will be required to articulate a detailed justification for acquiring the controlled
equipment. Controlled equipment will not be appropriate for every LEA. Applications for
controlled equipment should not be granted in the absence of a clear and persuasive explanation
of the need for the equipment and the appropriate law enforcement purpose that it will serve.
Such explanation should specifically address the current needs of the community and the
resources already available to the LEA to serve those needs. It is expected that LEA rationales
will involve some degree of contingency planning and will vary in their level of detail depending
on the individual Federal acquisition program’s authorization and purpose. Nevertheless, LEAs
should not be vague in articulating this justification by resorting to general notions of
preparedness — and should anticipate that the application will be carefully evaluated by the
relevant Federal agency to determine whether it is sufficient. As described below, there will be
ongoing coordination among the various Federal agencies to ensure that a uniform process is in
place to assess the adequacy of the justification in each application.

As part of the application process, Federal agencies also will require LEAs to describe the current
availability of controlled equipment to the LEA, primarily to assess the LEA’s need for the
requested equipment. The LEA must provide the number of units of the requested item that are
currently in the LEA's inventory (e.g., the number of aircraft in the LEA’s fleet) and all categories
of controlled equipment acquired through Federal programs for the past three (3) years. The LEA
also must indicate whether the requested controlled equipment currently is available through
loans, mutual assistance agreements, or mutual aid agreements. Important in this evaluation is
a description of the equipment to which the LEA has access, including its age and functionality.
The sufficiency of the LEA’s current access to controlled equipment, or viable alternative to such
equipment, should inform the assessment of the application.

The requesting LEA must certify that it has adopted the General Policing Standards and the
Specific Controlled Equipment Standards and provided training on these protocols. The
requesting LEA must also certify that it has ensured that its personnel have been appropriately
trained and have obtained the necessary licenses or similar authorizations to operate controlled
equipment. If the LEA at the time of the application has not completed protocol or training
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requirements, it must certify that those requirements will be completed before the LEA takes
possession of or purchases the controlled equipment or accepts funds from the relevant Federal
agency.?’” The LEA may be required to provide the Federal agency that supplied the
equipment/funds with copies of relevant protocols and training records.

Requesting LEAs must provide evidence of approval or concurrence by the jurisdiction’s
governing body (e.g., City Council, County Council, Mayor) for the acquisition of the requested
controlled equipment. Evidence of the governing body’s approval or concurrence should be
explicit. But if the LEA can provide evidence that the governing body was given a reasonable
opportunity to review the controlled equipment acquisition request but failed to affirmatively
approve or disapprove of the request, such silence or inaction will constitute evidence of
approval. This requirement applies to LEAs where the chief executive is an elected position (e.g.,
Sheriff and the governing body is the County Council). Requiring approval or concurrence by the
governing body is a significant way to involve representatives of the community, through its
elected leaders, in the decision to add controlled equipment to an LEA’s inventory and to use it
in the jurisdiction.

The recommendation also requires the requesting LEA to self-report if it has applied for this type
of controlled equipment from another Federal agency during the current fiscal year, including
any pending applications, or has been denied controlled equipment by a Federal agency during
the past three (3) years, and, if so, the reason for the denial. LEAs must also disclose instances in
which the controlled equipment deviated from the detailed justification supporting the
application for that equipment. The LEA must also disclose whether it has been found to be in
violation of any Federal civil rights criminal or civil statute or programmatic term or condition
during the past three (3) years. If so, the LEA should provide a description of the findings and
whether any disposition was reached or corrective actions were undertaken.

RECOMMENDATION 3.2 — REGIONAL SHARING: The requesting LEA must
indicate whether the requested controlled equipment is being acquired to provide
a regional or multijurisdictional capability. In such cases, requesting LEAs must:

e Provide information regarding the size of the region, including the number and
size of the LEA with access to the requested controlled equipment and the
estimated population served.

e Certify that all LEAs in the regional sharing arrangement have adopted
requisite protocols (see Recommendation 2.1) or will adopt those protocols
before their personnel use the controlled equipment.

27 | circumstances in which LEA possession of the controlled equipment is necessary for technical or operational
training because similar equipment is otherwise unavailable for training purposes, the LEA may certify that it will
provide such technical and operational training prior to the use of the controlled equipment.
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e Certify that all LEAs in the regional sharing arrangement have provided
requisite training {(see Recommendation 2.2) or will provide that training
before their personnel use the controlled equipment.

e Certify that all LEAs in the regional sharing arrangement will adhere to the
information collection and retention requirements (see Recommendation
2.3).

LEAs may want to acquire certain controlled equipment — due to size, cost, scarcity, or other
reason — for use in regional sharing arrangements, and the Working Group strongly encourages
such arrangements. In those situations, jurisdictions typically enter into a Memorandum of
Understanding or other agreement that describes the parameters of use and how the equipment
will be shared among the participating LEAs. If an LEA is requesting controlled equipment for
regional sharing purposes, it must notify the Federal agency in its application and provide
relevant information on each participating LEA. Likewise, if an LEA decides after acquisition to
make such equipment available to other LEAs in a regional sharing arrangement, it must notify
the Federal agency that supplied or funded the equipment. The relevant information includes
the size of each participating LEA and jurisdiction and certifications that each participating LEA,
and any subsequent participating LEA, will fulfill the same protocols, training, and information
collection and retention requirements as the requesting LEA. Importantly, the requesting LEA,
unless expressly provided otherwise, will be the primary agency responsible for the acquired
controlled equipment and will be the agency held accountable and subject to sanctions for any
programmatic violations by participating agencies.

4. TRANSFER, SALE, RETURN, AND DISPOSAL OF CONTROLLED EQUIPMENT

Ensure a process for returning specified controlled equipment that was acquired
from the Federal Government when no longer needed by an LEA.

Executive Order 13688, Section 3(vii)

Create a process to monitor the sale or transfer of controlled equipment from
the Federal Government or controlled equipment purchased with funds from the
Federal Government by LEAs to third parties.

Executive Order 13688, Section 3(xi)

When an LEA divests itself of controlled equipment, it is incumbent upon the LEA to transfer, sell,
return, or dispose of the equipment in a safe, conscientious manner that takes into account
hazards or risks if used by others in the future. The type of equipment that will be transferred or
sold is an important factor in assessing the level of risk when used by a third party. As noted
above, some categories of equipment are included on the Controlled Equipment List due to the
potential harmful effect on the community if used inappropriately by law enforcement; those
harms may not exist outside of the policing context. Other items carry significant inherent safety
risks, especially if they are not handled by trained law enforcement officers.
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Federal agencies currently impose few if any conditions or restrictions on how LEAs transfer or
sell controlled equipment to third parties, with the exception of GSA rules governing the donation
of equipment and DOD which retains title to equipment provided through its 1033 program and
already has in place robust and explicit requirements for the return of that equipment. The
recommendations below provide uniform standards to which all Federal agencies and LEAs must
adhere when transferring, selling, returning, or disposing of controlled equipment.

RECOMMENDATION 4.1 — TRANSFER/SALE OF CONTROLLED EQUIPMENT TO
OTHER LEAs: LEAs may transfer or sell any controlled equipment, except riot
helmets and shields, to another LEA. Prior to finalizing any transfer or sales
agreement, the transferor/seller-LEA must inform and obtain approval from the
Federal agency that supplied the controlled equipment/funds. The acquiring-LEA
must submit the same information (see Recommendations 3.1, 3.2) that was
required of the transferor/seller-LEA to, and receive approval from, the Federal
agency.

RECOMMENDATION 4.2 — TRANSFER/SALE OF CONTROLLED EQUIPMENT TO
NON-LEAs: LEAs may transfer or sell only the following types of controlled
equipment to non-LEAs: (a) Fixed Wing Aircraft; (b) Rotary Wing Aircraft; and (c)
Command And Control Vehicles. All law enforcement-related and other sensitive
or potentially dangerous components, and all law enforcement insignias and
identifying markings, must be removed prior to transfer or sale. The
transferor/seller-LEA must inform and receive approval from the Federal agency
from which the controlled equipment or funding to purchase the equipment was
acquired prior to the finalization of any transfer or sale. \

RECOMMENDATION 4.3 — RETURN OF CONTROLLED EQUIPMENT: LEAs that
acquire controlled equipment through DOD’s 1033 program must abide by its
requirements governing the return and/or disposal of controlled equipment.

RECOMMENDATION 4.4 — DISPOSAL OF CONTROLLED EQUIPMENT: LEAs must
abide by all applicable Federal, State, and local laws, regulations, and
programmatic terms when disposing of controlled equipment. Prior to disposal,
LEAs must notify the . Federal agency that supplied the controlled
equipment/funds.

Recommendation 4.1 requires LEAs who purchase or receive controlled equipment from another
LEA that originally acquired the controlled equipment using Federal resources to adhere to the
same protocols, training, and other requirements and obligations. This recommendation
contemplates that the Federal and community interest in the appropriate use of controlled
equipment continues to apply to subsequent acquiring-LEAs. The recommendation does not
place any restriction on the type of equipment that can be transferred or sold to other LEAs,
except riot control helmets and shields which cannot be transferred or sold at all because of the
difficulty in providing assurances that they remain suitable for use as protective equipment.
However, any third-party LEA purchasing or receiving controlled equipment acquired through a
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Federal program must go through the same application and approval process as the LEA that
initially acquired the controlled equipment.

Controls on the transfer or sale of controlled equipment to non-LEAs are determined based on
the type of equipment involved. Explosives, firearms and ammunition, armored vehicles, and
Unmanned Aerial Vehicles present potentially substantial risks if possessed and used by civilians.
Recommendation 4.2 considers three items on the Controlled Equipment List — Fixed Wing
Aircraft, Rotary Wing Aircraft, and Command and Control Vehicles — to be suitable for sale or
transfer to the general public as long as any sensitive or law enforcement components and
insignias are removed. In practical terms, this equipment without sensitive components and law
enforcement markings are essentially airplanes, helicopters, and recreational vehicles (RVs) that
can serve everyday commercial and private capacities.

Penalties for violation of such sales and transfers requirements will be applied if the applicable
Federal agency subsequently learns of a sale or transfer in violation of such restrictions. Those
violations would be considered programmatic, as addressed below.

5. OVERSIGHT, COMPLIANCE, AND IMPLEMENTATION

Establish a process to review and approve proposed additions or deletions to the
list of controlled equipment.

Executive Order 13688, Section 3(ii)

Plan the creation of a database that includes information about controlled
equipment purchased or acquired through Federal programs.

Executive Order 13688, Section 3(vi)

Provide uniform standards for suspending LEAs from Federal controlled
equipment programs for specified violations of law, including civil rights laws,
and ensuring those standards are implemented consistently across agencies.

Executive Order 13688, Section 3(x)

The Federal Government must take steps to ensure LEA compliance with controlled equipment
acquisition, use, and disposal requirements. As part of implementing the recommendations,
Federal agencies will conduct compliance reviews, consistent with the program’s statutory or
other authorities, focused on adherence to fiscal and programmatic terms and conditions
including financial and programmatic obligations and adherence to civil rights statutes and
requirements. Compliance reviews can range from requests for information to multiple on-site
visits depending on the nature and the severity of the matter being reviewed. Similar to the
variances in Federal acquisition processes, Federal agencies also have different methods and
capabilities to conduct compliance reviews as well as varying terms and sanctions by program,
which leads to inconsistent identification of and consequences for violations. As discussed
below, the Permanent Working Group will ensure to the extent possible that there is consistency
in the manner and process by which compliance reviews are conducted.
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While compliance reviews and oversight are essential, the Federal Government also must provide
incentives and opportunities to encourage law enforcement and communities to improve
existing practices and adopt better practices. It also must improve Federal processes to increase
efficiencies throughout Federal acquisitions programs. The recommendations below describe
some of those efforts.

RECOMMENDATION 5.1 — PERMANENT LAW ENFORCEMENT EQUIPMENT
WORKING GROUP: The members of the Working Group will form a permanent
Federal Interagency Law Enforcement Equipment Working Group that meets
regularly to support oversight and policy development functions for controlled
equipment programs. The Permanent Working Group (PWG) will:

e Examine and evaluate the Controlled and Prohibited Equipment Lists for
possible additions or deletions.

e Track LEA controlled equipment inventory.

e FEnsure Government-wide criteria to evaluate requests for controlled
equipment.

e Ensure uniform standards for compliance reviews.

e Track LEA sanctions and violations related to controlled equipment programs
and usage.

RECOMMENDATION 5.2 — SANCTIONS FOR VIOLATIONS OF CONTROLLED
EQUIPMENT PROGRAMS:

e For Programmatic Violations. For violations of any programmatic term or
condition related to controlled equipment (e.g., failure to adopt required
protocols, unauthorized transfers), the LEA will be suspended from acquiring
additional controlled equipment through Federal programs for a minimum of
60 days. The suspension will continue until the Federal agency determines
that the violation has been corrected. This does not prohibit a Federal agency
from imposing other applicable sanctions according to applicable program
parameters.

e Statutory Violations. For alleged violations of law, including civil rights laws,
the matter will be referred for investigation to the Federal agency’s Office of
Civil Rights (OCR) or other appropriate compliance office, or the U.S.
Department of Justice. If the investigation results in a finding that the LEA
violated a civil rights or other relevant statute, the LEA will be sanctioned
according to statute and/or the Federal agency’s governing rules and policies.
At a minimum, the LEA will be suspended from acquiring additional controlled
equipment through Federal programs for a minimum of 60 days. The
suspension will last until the Federal agency determines that the violation has
been corrected.
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The Permanent Working Group (PWG) will be responsible for the implementation of the
recommendations in this report and will coordinate the policies of Federal equipment
acquisitions programs. Specifically, the PWG will take on three important and related functions.
First, the PWG will facilitate the sharing of relevant information among Federal agencies which
will lead to greater harmonization of policies and the reduction of duplication and inconsistencies
in agency operations. This includes:

e Examine and evaluate the Controlled and Prohibited Equipment Lists for possible
additions or deletions. This periodic analysis will determine whether the Prohibited
and Controlled Equipment Lists are up-to-date and reflect the development of new
technologies or changes in patterns of usage. On an annual basis, the PWG will
evaluate the items on the Controlled and Prohibited Equipment Lists and determine
— with the input of relevant stakeholders — whether other types of equipment should
be added to or deleted from these lists.

e Track LEA inventory of controlled equipment. Currently, only DOD has a
comprehensive system to track equipment it has transferred to LEAs. For grant and
other programs that provide LEAs with funds to purchase equipment, tracking
equipment currently is more difficult because the LEA holds title to the equipment.
Tracking controlled equipment will be easier with the implementation of the
recommendations in this report — namely, the requirement that LEAs must receive
approval from the Federal Government for transfers or sales of equipment to third
parties and must notify the Federal agencies if controlled equipment will be disposed.
The PWG will also continue to evaluate whether additional record-keeping or
reporting by the LEAs would enhance the oversight and operations of the programs
at issue, taking into account the costs and burdens of such additional obligations.

With guidance from The United States Digital Service, the White House Office of
Science and Technology Policy, and the Domestic Policy Council, the PWG will create
a database that tracks information about controlled equipment purchased or
acquired through Federal programs. This database will include information about,
among other things, which LEAs have Federally-acquired controlled equipment in
their inventory; the type of controlled equipment that was acquired by the LEA; from
which federal agency the equipment was acquired; and whether the LEA is in violation
of any statutory or programmatic requirement or otherwise subject to relevant
sanctions. This database will be accessible by all PWG agencies and will be maintained
collectively by the PWG. Consistent with the need to protect sensitive law
enforcement information, and to the extent practicable, the information in the
database should also be made publicly available.

The second function of the PWG is to harmonize Federal processes by developing consistent
standards in oversight and other processes.
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e Ensure Government-wide criteria to evaluate requests for controlled equipment.
Consistency is essential at the front end of the acquisition process, especially with the
implementation of Recommendation 3.1, which requires all Federal agencies to use
the same criteria to evaluate requests for controlled equipment. The PWG will
develop baseline standards and training so that Federal program managers can assess
applications and requests in a consistent manner. After these standards are
established, Federal agencies, with assistance from the Department of Justice, will be
responsible for training their staff, State Coordinators or State Administering
Agencies, and other relevant stakeholders who play vital roles in the acquisition
process. In addition, DOJ will lead the PWG’s regular efforts in examining Federal
agency processes that review application criteria and will periodically make available
to other PWG members for review and discussion a sample of such applications and
adjudications to ensure consistency across Federal programs.

e Ensure uniform standards for compliance reviews. Consistency becomes even more
important in Federal oversight functions as agencies continue to harmonize their
processes. The PWG will develop uniform basic standards for what to investigate,
how often compliance reviews should occur, how to evaluate detailed justifications
and other parts of an LEA’s application, how to screen for sufficiency of protocols and
training, and other related issues. Additionally, the Federal Coordination and
Compliance Section of the Department of Justice’s Civil Rights Division, in its role of
coordinating Federal enforcement and application of Title VI of the Civil Rights Act of
1964, will provide enhanced training to Federal Offices of Civil Rights on conducting
rigorous civil rights compliance reviews of recipient-LEAs.

The PWG will also facilitate a mechanism for those agencies lacking expertise to audit
LEA procedures and practices involving controlled equipment from the perspective of
civil rights, constitutional policing, and community impact. For example, the Office of
Justice Programs is committed to entering into Memoranda of Understanding with
other Federal agencies to increase their capacity to conduct this important auditing
function.

Finally, the PWG will ensure that policies are in place to support Recommendation 5.2, which
describes sanctions for programmatic and statutory violations. To continue to achieve increased
consistency in Federal oversight processes, a violation of the controlled equipment program
terms will result in suspension from all Federal controlled equipment acquisition programs for a
minimum of 60 days and lasting until the violation has been resolved. The PWG will further
specify the appropriate sanctions for more serious violations and their implications on the LEA’s
future participation in Federal equipment acquisition programs. And, as part of its information
sharing function, the PWG will ensure that its member agencies are aware of LEAs that commit
relevant programmatic or statutory violations sanctions.
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Effective implementation of these recommendations depends significantly on robust Federal
partnerships with law enforcement; civil rights and civil liberties groups; State, local, and Tribal
government; State Administering Agencies and Coordinators; elected leaders; and members of
the community. Therefore, within 45 days after the President receives these recommendations,
the PWG will meet with stakeholders to further discuss the specifics of the recommendations
and receive feedback potential approaches to implementing them. Additionally throughout the
rest of Fiscal Year 2015, the PWG will continue to meet with these stakeholders in order to better
identify training needs, adjust Federal processes, and develop relevant guidelines and
resources. The PWG also will continue to evaluate how Federal equipment acquisitions programs
can further prudent community policing practices and align with the recommendations put
forward by the President’s Task Force on 21% Century Policing. By the end of Fiscal Year 2015,
the PWG will provide an update to the President on the progress of implementing the
recommendations and any additional recommendations, suggestions, or clarifications to be
considered based on stakeholder feedback.

The PWG’s commitment to engage stakeholders extends beyond this fiscal year, as ongoing
communication and input from the field are essential to ensuring that equipment provided to
LEAs through Federal resources are appropriately used to protect and serve their communities
and continue to preserve officer safety.
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SUMMARY OF RECOMMENDATIONS

1. EQUIPMENT LISTS

RECOMMENDATION 1.1 — PROHIBITED EQUIPMENT LIST: The Prohibited equipment list
identifies categories of equipment that should not be authorized for LEAs to acquire via
transfer from Federal agencies or purchase using Federally-provided funds.

o Tracked Armored Vehicles: Vehicles that provide ballistic protection to their occupants
and utilize a tracked system instead of wheels for forward motion.

e Weaponized Aircraft, Vessels, and Vehicles of Any Kind: These items will be prohibited
from purchase or transfer with weapons installed.

e Firearms of .50-Caliber or Higher
e Ammunition of .50-Caliber or Higher

e Grenade Launchers: Firearm or firearm accessory designed to launch small explosive
projectiles.

e Bayonets: Large knives designed to be attached to the muzzle of arifle/shotgun/long gun
for the purposes of hand-to-hand combat.

e Camouflage Uniforms: Does not include woodland or desert patterns or solid color
uniforms.

RECOMMENDATION 1.2 — CONTROLLED EQUIPMENT LIST: The Controlled Equipment List
identifies categories of equipment that LEAs may acquire by taking additional steps as
described in Recommendation 3.1 and 3.2.

e Manned Aircraft, Fixed Wing: Powered aircraft with a crew aboard, such as airplanes,
that use a fixed wing for lift.

e Manned Aircraft, Rotary Wing: Powered aircraft with a crew aboard, such as helicopters,
that use a rotary wing for lift.

¢ Unmanned Aerial Vehicles: A remotely piloted, powered aircraft without a crew aboard.

e Armored Vehicles, Wheeled: Any wheeled vehicle either purpose-built or modified to
provide ballistic protection to its occupants, such as a Mine-Resistant Ambush Protected
(MRAP) vehicle or an Armored Personnel Carrier. These vehicles are sometimes used by
law enforcement personnel involved in dangerous operating conditions, including active
shooter or similar high-threat situations. These vehicles often have weapon-firing ports.

e Tactical Vehicles, Wheeled: A vehicle purpose-built to operate on- and off-road in
support of military operations, such as a HMMWYV (“Humvee”), 2.5-ton truck, 5-ton truck,
or a vehicle with a breaching or entry apparatus attached. These vehicles are sometimes
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used by law enforcement in rough terrain or inclement weather for search and rescue
operations, as well as other law enforcement functions.

Command and Control Vehicles: Any wheeled vehicle either purpose-built or modified
to facilitate the operational control and direction of public safety units responding to an
incident. Command and Control vehicles provide a variety of capabilities to the incident
Commander, including, but not limited to, the provision for enhanced communications
and other situational awareness capabilities.

Specialized Firearms and Ammunition Under .50-Caliber (excludes firearms and
ammunition for service-issued weapons): Weapons and corresponding ammunition for
specialized operations or assignment. This excludes service-issued handguns, rifles, or
shotguns that are issued or approved by the agency to be used during the course of
regularly assigned duties.

Explosives and Pyrotechnics: Includes “flash bangs” as well as explosive breaching tools
often used by special operations units.

Breaching Apparatus (e.g. battering ram or similar entry device): Tools designed to
provide law enforcement rapid entry into a building or through a secured doorway. These
tools may be mechanical in nature (a battering ram), ballistic (slugs), or explosive.

Riot Batons (excluding service-issued telescopic or fixed-length straight batons): Non-
expandable baton of greater length (generally in excess of 24 inches) than service-issued
types and are intended to protect its wielder during melees by providing distance from
assailants.

Riot Helmets: Helmets designed to protect the wearer’s face and head from injury during
melees from projectiles including rocks, bricks, liquids, etc. Riot helmets include a visor
which protects the face.

Riot Shields: Shields intended to protect wielders from their head to their knees in
melees. Most are designed for the protection of the user from projectiles including rocks,
bricks, and liquids. Some afford limited ballistic protection as well. Riot shields may also
be used as an offensive weapon to push opponents.
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2. POLICIES, TRAINING, AND PROTOCOLS FOR CONTROLLED EQUIPMENT

RECOMMENDATION 2.1 — POLICIES AND PROTOCOLS: LEAs that acquire controlled
equipment through Federal programs must adopt robust and specific written policies and
protocols governing General Policing Standards and Specific Controlled Equipment
Standards.

e General Policing Standards includes policies on (a) Community Policing; (b) Constitutional
Policing; and (c) Community Input and Impact Considerations.

e Specific Controlled Equipment Standards includes policies specifically related to (a)
Appropriate Use of Controlled Equipment; (b) Supervision of Use; (c) Effectiveness
Evaluation; (d) Auditing and Accountability; and (e) Transparency and Notice
Considerations.

e Record-Keeping Requirement. Upon request, LEAs must provide a copy of the General
Policing Standards and Specific Controlled Equipment Standards, and any related policies
and protocols, to the Federal agency that supplied the equipment/funds.

RECOMMENDATION 2.2 — TRAINING: LEAs that acquire controlled equipment through
Federal programs must ensure that its personnel are appropriately trained and that training
meets the following requirements:

¢ Required Annual Training on Protocols. On an annual basis, all LEA personnel who may
use or authorize use of controlled equipment must be trained on the LEA’s General
Policing Standards and Specific Controlled Equipment Standards.

e Required Operational and Technical Training. LEA personnel who use controlled
equipment must be properly trained on, and have achieved technical proficiency in, the
operation or utilization of the controlled equipment at issue.

e Scenario-Based Training. To the extent possible, LEA trainings related to controlled
equipment should include scenario-based training that combines constitutional and
community policing principles with equipment-specific training. LEA personnel
authorizing or directing the use of controlled equipment should have enhanced scenario-
based training to examine, deliberate, and review the circumstances in which controlled
equipment should or should not be used.

e Record-Keeping Requirement. LEAs must retain comprehensive training records, either
in the personnel file of the officer who was trained or by the LEA’s training division or
equivalent entity, for a period of at least three (3) years, and must provide a copy of these
records, upon request, to the Federal agency that supplied the equipment/funds.

RECOMMENDATION 2.3 — AFTER-ACTION REVIEW: (1) LEAs must collect and retain
“Required Information” (described below) when law enforcement activity that involves a
“Significant Incident” requires, or results in, the use of any Federally-acquired controlled
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equipment in the LEA’s inventory (or any other controlled equipment in the same category
as the Federally-acquired controlled equipment). (2) When unlawful or inappropriate police
actions are alleged and trigger a Federal compliance review, and the Federal agency
determines that controlled or prohibited equipment was used in the law enforcement activity
under review, the LEA must produce or generate a report(s) containing Required Information.

e “Significant Incident” Defined: Any law enforcement operation or action that involves
(a) a violent encounter among civilians or between civilians and the police; (b) a use-of-
force that causes death or serious bodily injury?®; (c) a demonstration or other public
exercise of First Amendment rights; or (d) an event that draws, or could be reasonably
expected to draw, a large number of attendees or participants, such as those where
advanced planning is needed.

e “Required Information” to Be Collected and Retained: (a) Identification of controlled
equipment used (e.g., categories and number of units of controlled equipment used,
make/model/serial number); (b) description of the law enforcement operation involving
the controlled equipment; (c) identification of LEA personnel who used the equipment
and, if possible, civilians involved in the incident; and (d) result of controlled equipment
use (e.g., arrests, use-of-force, victim extraction, injuries).

e Format of Information Collection and Retention. No new form or format is required as
long as the Required Information is retained in a manner that is easily accessible and
organized. For example, information about the use of controlled equipment can be
included in an Operations Plan, detailed in officer daily logs, or described in use-of-force
reports.

e Record-Keeping Requirement: LEAs must retain “Significant Incident” reports and
Required Information for a period of at least three (3) years and must provide a copy of
these records, upon request, to the Federal agency that supplied the equipment/funds.
This information also should be made available to the community the LEA serves in
accordance with applicable policies and protocols including considerations regarding the
disclosure of sensitive information.

28 5ee 18 U.S.C. § 1365(h)(3): “[T]he term ‘serious bodily injury’ means bodily injury which involves (A) a
substantial risk of death; (B) extreme physical pain; (C) protracted and obvious disfigurement; or (D) protracted
loss or impairment of the function of a bodily member, organ, or mental faculty.”

39



EMBARGOED FOR 6 AM MONDAY MAY 18, 2015

3. ACQUISITION PROCESS FOR CONTROLLED EQUIPMENT

RECOMMENDATION 3.1 — APPLICATION INFORMATION: In addition to application
requirements mandated by individual Federal acquisitions programs, LEAs must submit
information in the following categories for approval in all requests for controlled equipment:

General description of the LEA.

Detailed justification for acquiring the controlled equipment, including a clear and
persuasive explanation of the need for the equipment and the appropriate law
enforcement purpose that it will serve. An LEA’s application for controlled equipment
should describe any previous instance in which the controlled equipment was used in a
manner that deviated from the detailed justification supporting the application for that
equipment.

Number of units of the requested controlled equipment that the LEA currently has in its
inventory.

Categories of other controlled equipment acquired through Federal programs during the
past three (3) years that the LEA currently has in its inventory.

Whether ‘the requested controlled equipment currently could reasonably be accessed
through loans or mutual assistance or mutual aid agreements.

Certification that the LEA has adopted required protocols (see Recommendation 2.1) or
will adopt those protocols before physical acquisition or purchase of controlled
equipment or transfer of funds.

Certification that the LEA has provided required training (see Recommendation 2.2) or
will provide that training before physical acquisition or purchase of controlled equipment
or transfer of funds.

Evidence of civilian governing body’s review and approval or concurrence of the LEA’s
acquisition of the requested controlled equipment.?®

Whether the requesting LEA has applied, or has a pending application(s), for this type of
controlled equipment from another Federal agency during the current fiscal year.

Whether any prior application for controlled equipment has been denied by a Federal
agency during the past three (3) years, and, if so, the reason for the denial.

Whether the LEA has been found to be in violation of a Federal civil rights statute or
programmatic term during the past three (3) years and, if so, whether any disposition was
reached or corrective actions were taken.

2 For purposes of this criteria, a “governing body” is defined as the institution or organization that has direct
budgetary oversight or fiscal/financial control over the requesting LEA.
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RECOMMENDATION 3.2 — REGIONAL SHARING: The requesting LEA must indicate whether
the requested controlled equipment is being acquired to provide a regional or
multijurisdictional capability. In such cases, requesting LEAs must:

e Provide information regarding the size of the region, including the number and size of the
LEA with access to the requested controlled equipment and the estimated population
served.

e Certify that all LEAs in the regional sharing arrangement have adopted requisite protocols
(see Recommendation 2.1) or will adopt those protocols before their personnel use the
controlled equipment.

e Certify that all LEAs in the regional sharing arrangement have provided requisite training
(see Recommendation 2.2) or will provide that training before their personnel use the
controlled equipment.

e Certify that all LEAs in the regional sharing arrangement will adhere to the information
collection and retention requirements (see Recommendation 2.3).

. TRANSFER, SALE, RETURN, AND DISPOSAL OF CONTROLLED EQUIPMENT

RECOMMENDATION 4.1 — TRANSFER/SALE OF CONTROLLED EQUIPMENT TO OTHER LEAs:
LEAs may transfer or sell any controlled equipment, except riot helmets and shields, to
another LEA. Prior to finalizing any transfer or sales agreement, the transferor/seller-LEA
must inform and obtain approval from the Federal agency that supplied the controlled
equipment/funds. The acquiring-LEA must submit the same information (see
Recommendations 3.1, 3.2) that was required of the transferor/seller-LEA to, and receive
approval from, the Federal agency.

RECOMMENDATION 4.2 — TRANSFER/SALE OF CONTROLLED EQUIPMENT TO NON-LEAs:
LEAs may transfer or sell only the following types of controlled equipment to non-LEAs: (a)
Fixed Wing Aircraft; {(b) Rotary Wing Aircraft; and (c) Command And Control Vehicles. All law
enforcement-related and other sensitive or potentially dangerous components, and all law
enforcement insignias and identifying markings, must be removed prior to transfer or sale.
The transferor/seller-LEA must inform and receive approval from the Federal agency from
which the controlled equipment or funding to purchase the equipment was acquired prior to
the finalization of any transfer or sale.

RECOMMENDATION 4.3 — RETURN OF CONTROLLED EQUIPMENT: LEAs that acquire
controlled equipment through DOD’s 1033 program must abide by its requirements
governing the return and/or disposal of controlled equipment.
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RECOMMENDATION 4.4 — DISPOSAL OF CONTROLLED EQUIPMENT: LEAs must abide by all
applicable Federal, State and local laws, regulations, and programmatic terms when disposing
of controlled equipment. Prior to disposal, LEAs must notify the Federal agency that supplied
the controlled equipment/funds.

OVERSIGHT, COMPLIANCE, AND IMPLEMENTATION

RECOMMENDATION 5.1 — PERMANENT LAW ENFORCEMENT EQUIPMENT WORKING
GROUP: The members of the Working Group will form a permanent Federal Interagency Law
Enforcement Equipment Working Group that meets regularly to support oversight and policy
development functions for controlled equipment programs. The Permanent Working Group
(PWG) will:

e Examine and evaluate the Controlled and Prohibited Equipment Lists for possible
additions or deletions.

e Track LEA controlled equipment inventory.
e Ensure Government-wide criteria to evaluate requests for controlled equipment.
e Ensure uniform standards for compliance reviews.

e Track LEA sanctions and violations related to controlled equipment programs and usage.

RECOMMENDATION 5.2 — SANCTIONS FOR VIOLATIONS OF CONTROLLED EQUIPMENT
PROGRAMS:

e For Programmatic Violations. For violations of any programmatic term or condition
related to controlled equipment (e.g., failure to adopt required protocols, unauthorized
transfers), the LEA will be suspended from acquiring additional controlled equipment
through Federal programs for a minimum of 60 days. The suspension will continue until
the Federal agency determines that the violation has been corrected. This does not
prohibit a Federal agency from imposing other applicable sanctions according to
applicable program parameters.

e Statutory Violations. For alleged violations of law, including civil rights laws, the matter
will be referred for investigation to the Federal agency’s Office of Civil Rights (OCR) or
other appropriate compliance office, or the U.S. Department of Justice. If the
investigation results in a finding that the LEA violated a civil rights or other relevant
statute, the LEA will be sanctioned according to statute and/or the Federal agency’s
governing rules and policies. At a minimum, the LEA will be suspended from acquiring
additional controlled equipment through Federal programs for a minimum of 60 days.
The suspension will last until the Federal agency determines that the violation has been
corrected.
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APPENDIX A

EXECUTIVE ORDER 13688
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Administration of Barack Obama, 2015

Executive Order 13688—Federal Support for Local Law Enforcement
Equipment Acquisition
January 16, 2015

By the authority vested in me as President by the Constitution and the laws of the United
States of America, and in order to better coordinate Federal support for the acquisition of
certain Federal equipment by State, local, and tribal law enforcement agencies, I hereby order
as follows:

Section 1. Policy. For decades, the Federal Government has provided equipment to State,
local, and tribal law enforcement agencies (LEAs) through excess equipment transfers
(including GSA donations), asset forfeiture programs, and Federal grants. These programs
have assisted LEAs as they carry out their critical missions to keep the American people safe.
The equipment acquired by LEAs through these programs includes administrative equipment,
such as office furniture and computers. But it also includes military and military-styled
equipment, firearms, and tactical vehicles provided by the Federal Government, including
property covered under 22 CFR Part 121 and 15 CFR Part 774 (collectively, "controlled
equipment").

The Federal Government must ensure that careful attention is paid to standardizing
procedures governing its provision of controlled equipment and funds for controlled
equipment to LEAs. Moreover, more must be done to ensure that LEAs have proper training
regarding the appropriate use of controlled equipment, including training on the protection of
civil rights and civil liberties, and are aware of their obligations under Federal
nondiscrimination laws when accepting such equipment. To this end, executive departments
and agencies (agencies) must better coordinate their efforts to operate and oversee these
programs.

Sec. 2. Law Enforcement Equipment Working Group. (a) There is established an
interagency Law Enforcement Equipment Working Group (Working Group) to identify
agency actions that can improve Federal support for the acquisition of controlled equipment by
LEAs, including by providing LEAs with controlled equipment that is appropriate to the needs
of their community; ensuring that LEAs are properly trained to employ the controlled
equipment they acquire; ensuring that LEAs adopt organizational and operational practices
and standards that prevent the misuse or abuse of controlled equipment; and ensuring LEA
compliance with civil rights requirements resulting from receipt of Federal financial assistance.
The Working Group shall be co-chaired by the Secretary of Defense, Attorney General, and
Secretary of Homeland Security. In addition to the Co-Chairs, the Working Group shall consist
of the following members:

(i) the Secretary of the Treasury;
ii) the Secretary of the Interior;

iii) the Secretary of Education;

(

(

(iv) the Administrator of General Services;

(v) the Director of the Domestic Policy Council;
(

vi) the Director of the Office of National Drug Control Policy;
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(vii) the Director of the Office of Management and Budget;

(viil) the Assistant to the President for Intergovernmental Affairs and Public
Engagement;

(ix) the Assistant to the President for Homeland Security and Counterterrorism;

(x) the Assistant to the President and Chief of Staff of the Office of the Vice
President; and

(xi) the heads of such other agencies and offices as the Co-Chairs may, from time to
time, designate.

(b) A member of the Working Group may designate a senior-level official who is from the
member's agency or office and is a full-time officer or employee of the Federal Government to
perform the day-to-day Working Group functions of the member. At the direction of the Co-
Chairs, the Working Group may establish subgroups consisting exclusively of Working Group
members or their designees under this subsection, as appropriate.

(c) There shall be an Executive Director of the Working Group, to be appointed by the
Attorney General. The Executive Director shall determine the Working Group's agenda,
convene regular meetings, and supervise its work under the direction of the Co-Chairs. The
Department of Justice shall provide funding and administrative support for the Working Group
to the extent permitted by law and within existing appropriations. Each agency shall bear its
own expenses for participating in the Working Group.

Sec. 3. Mission and Function of the Working Group. (a) The Working Group shall provide
specific recommendations to the President regarding actions that can be taken to improve the
provision of Federal support for the acquisition of controlled equipment by LEAs, which may
include, to the extent permitted by law:

(i) developing a consistent, Government-wide list of controlled equipment allowable
for acquisition by LEAs, as well as a list of those items that can only be transferred
with special authorization and use limitations;

(ii) establishing a process to review and approve proposed additions or deletions to
the list of controlled equipment developed pursuant to paragraph (i) of this
subsection;

(iii) harmonizing Federal programs so that they have consistent and transparent
g prog Y P
policies with respect to the acquisition of controlled equipment by LEAs;

(iv) requiring after-action analysis reports for significant incidents involving federally
provided or federally funded controlled equipment;

(v) developing policies to ensure that LEAs abide by any limitations or affirmative
obligations imposed on the acquisition of controlled equipment or receipt of funds to
purchase controlled equipment from the Federal Government and the obligations
resulting from receipt of Federal financial assistance;

(vi) planning the creation of a database that includes information about controlled
equipment purchased or acquired through Federal programs;

(vii) ensuring a process for returning specified controlled equipment that was
acquired from the Federal Government when no longer needed by an LEA;
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(viii) requiring local civilian government (non-police) review of and authorization for
LEAs' request for or acquisition of controlled equipment;

(ix) requiring that LEAs participating in Federal controlled equipment programs
receive necessary training regarding appropriate use of controlled equipment and the
implementation of obligations resulting from receipt of Federal financial assistance,
including training on the protection of civil rights and civil liberties;

(x) providing uniform standards for suspending LEAs from Federal controlled
equipment programs for specified violations of law, including civil rights laws, and
ensuring those standards are implemented consistently across agencies; and

(xi) creating a process to monitor the sale or transfer of controlled equipment from
the Federal Government or controlled equipment purchased with funds from the
Federal Government by LEAs to third parties.

(b) The Working Group shall engage with external stakeholders, including appropriate
State officials, law enforcement organizations, civil rights and civil liberties organizations, and
academics, in developing the recommendations required by subsection (a) of this section.

(c) The Working Group shall provide the President with an implementation plan for each
of its recommendations, which shall include concrete milestones with specific timetables and
outcomes to be achieved.

Sec. 4. Report. Within 60 days of the date of this order, the Working Group shall provide
the President with any recommendations and implementation plans it may have regarding the
actions set forth in section 3(a)(i) and (ii) of this order. Within 120 days of the date of this
order, the Working Group shall provide the President with any additional recommendations
and implementation plans as set forth in section 3 of this order.

Sec. 5. General Provisions. (a) Nothing in this order shall be construed to impair or
otherwise affect:

(i) the authority granted by law or Executive Order to an agency, or the head thereof;
or

(ii) the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.

BARACK OBAMA

The White House,
January 16, 2015.

[Filed with the Office of the Federal Register, 11:15 a.m., January 21, 2015]
NOTE: This Executive order was published in the Federal Register on January 22.

Categories: Executive Orders : Local law enforcement equipment acquisition, Federal support.
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Subjects: Civil rights : Minorities :: Relations with police; Law enlorcement and crime : Law
Enforcement Equipment Working Group; Law enforcement and crime : local law enforcement

equipment acquisition.

DCPD Number: DCPD201500033.
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APPENDIX B

FEDERAL EQUIPMENT ACQUISITION PROGRAMS

The Federal Review identified multiple Federal agencies and programs that provide equipment
to LEAs, either through direct transfers or through funding. Below is a list of the primary Federal
sources of equipment or funding identified in the Federal Review, including a brief description of
each program as it operated at the time of the review.

U.S. Department of Defense’s (DOD) 1033 Program: The 1033 program allows the transfer,
without charge, of excess DOD property (supplies and equipment) to LEAs. Excess property
transferred to LEAs is designated in two ways — controlled or non-controlled. Controlled
property includes small arms, night vision devices, High Mobility Multipurpose Wheeled Vehicles
(HMMWVs or Humvees), Mine-Resistant Ambush Protected Vehicles (MRAPs), aircraft, and
watercraft.

U.S. Department of Homeland Security’s Homeland Security Grant Program (HSGP): The HSGP
program provides funding to LEAs to assist agencies in building capabilities to prevent, protect
against, mitigate, respond to, and recover from terrorist attacks, disasters, and other incidents in
support of the National Preparedness Goal.>° HSGP funds can be used to purchase equipment
(including tactical vehicles, helicopters, and personal protective gear); however, the purchase of
weapons and weapons accessories is prohibited within the programs.

U.S. Department of Justice’s (DOJ) Justice Assistance Grant (JAG) Program: The JAG program
provides States, tribes, and local governments with funding to support a range of program areas,
including law enforcement operations. JAG funding may be used for the purchase of equipment
within specific categories, such as technology, weapons, explosive devices, and delivery systems.
JAG funds may not be used directly or indirectly to pay for vehicles (excluding police cruisers),
vessels, aircraft, uynmanned aerial vehicles/unmanned aircraft, aircraft systems, or aerial vehicles
unless a waiver is requested.

U.S. Department of Justice (DOJ) Equitable Sharing Program (ESP): DOJ’s ESP oversees the
transfer and use of forfeited funds (via the Asset Forfeiture Fund) by LEAs. LEAs are permitted
to spend ESP funding for law enforcement purposes, including the purchase of equipment and
vehicles, subject to the appropriations and procurement rules and regulations of the State and
local jurisdictions.

30 The National Preparedness Goal defines what it means for a community to be prepared for all types of disasters
and emergencies, including terrorist attacks.
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U.S. Department of the Treasury Forfeiture Fund’s Equitable Sharing Program (TFF): The TFF
Program allows LEAs to request a share of forfeited assets by submitting a request to the TFF
member agency completing the forfeiture. Funds may be used for any law enforcement purpose,
including the purchase or lease of body armor, firearms, and vehicles.

General Services Administration’s (GSA) Federal Surplus Personal Property Donation Program:
GSA’s Office of Personal Property Management assists Federal agencies in the disposition of
property that is no longer needed by the respective Federal agency, including transfer to LEAs.
Property items that may be transferred include firearms and specialized apparatus, including
scientific devices and heavy machinery.

U.S. Department of Interior (DOI): For agencies within DOI, such as the U.S. Park Police, excess
equipment, including weapons, can be transferred to LEAs. To transfer equipment to LEAs, the
Department uses an acquisition management process.
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APPENDIX C

LIST OF STAKEHOLDERS ENGAGED BY THE WORKING GROUP

American Civil Liberties Union

American Friends Service Committee
Asian Americans Advancing Justice
Brennan Center

Center for Policing Equity

Charles County Sheriff's Office

Dignity in Schools Campaign

Drug Policy Alliance

Fraternal Order of Police

Friends Committee on National Legislation

Hispanic American Police Command Officers
Association

Human Rights Watch
Interagency Board

International Association of Campus Law
Enforcement Administrators

International Association of Chiefs of Police

International Association of Emergency
Managers

Los Angeles County Sherriff’s Department
Lawyers' Committee for Civil Rights
Leadership Conference on Civil Rights

Major Cities Chiefs Association

Major County Sheriffs’ Association

NAACP Legal Defense and Education Fund
National Animal Care and Control Association
National Asian Peace Offices' Association

National Association for the Advancement of
Colored People

National Association of Attorneys General
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National Association of Civilian Oversight of
Law Enforcement

National Association of Police Organizations

National Association of School Resource
Officers

National Association of Social Workers

National Association of State Agencies for
Surplus Property

National Congress of American Indians
National Criminal Justice Association
National Emergency Management Association

National Latino Law Enforcement
Organization

National Native American Law Enforcement
Association

National Organization of Black Law
Enforcement Executives

National Sheriff's Association
New Jersey State Police

Omega Research Foundation
Police Foundation

Tampa Police Department

U.S. Conference of Mayors
United Methodist Church - GBCS
University of Wisconsin Police
Urban Institute

Ventura County Sheriff's Office

Virginia Department of Criminal Justice
Services

Washington State Patrol
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The Honorable Bob Goodlatte

Chairman

Committee on the Judiciary
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Goodlatte:

SR, Michigan

JOHM CONYERS

NAINER, Now York

. "BOBBY” SCOTT, Virginia
Z0OF LOFGREN, California

SHEILA JACKSON LEE, Texas

STEVE COHEN, Tennassee
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The recent events in Ferguson, Missouri are deeply troubling. For five days, the citizens
of Ferguson have protested the killing of an unarmed teenager by local police. Last night, law
enforcement broke up the protest with brutal force: confronting demonstrators in riot gear and
armored vehicles, arresting journalists, and firing tear gas and rubber bullets into the crowd.

These incidents raise concerns that local law enforcement is out of control and, instead of
protecting the safety and civil liberties of the residents of Ferguson, is employing tactics that
violate the rights of citizens and hinder the ability of the press to report on their actions. This
situation requires immediate congressional scrutiny, We write to request that the House

Judiciary Committee hold hearings to examine these events as soon as possible.

We appreciate that many of the facts surrounding the tragic August 9, 2014 shooting of
18-year-old Michael Brown by a Ferguson police officer are still coming to light, but the incident
has exposed long-simmering racial tensions between an overwhelmingly white police force and a
majority African-American population.1

! Wesley Lowery, Carol D. Leonnig, & Mark Berman, Even Before Michael Brown'’s Slaying in Ferguson, Racial
Questions Hung Over Police, WASHINGTON POST, Aug. 14, 2014, available at
hitp:/Awww. washingtonpost. com/politics/even-beforesteen-michael-browns-slaying-in-mo-racial-questions-have-

hine-aver-police/20 14/08/13/78b3¢5¢6-2307-1 led-86ca-6M3chd | Sela_story.html?hpid=22; Julie Bosman &

Emma G, Fitzsimmons, Night of Unrest Over Police Killing of St. Louis Teenager, N.Y. TIMES, Aug. 11, 2014,

available at Wttp://www.nylimes.com/2014/08/12/us/looting-and-unrest-follows-vigil-lor-st-louis-

region&region=top-news& W T.nav=top-news.
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Mr. Brown’s killing highlights what appears to be a continuing pattern of the use of
deadly force by police against unarmed African Americans in cities around the Nation. Last
month, Eric Garner, an unarmed 43-year-old African-American man, died after appearing to be
placed in an illegal chokehold by police in New York City—in what started as a dispute over the
alleged illegal sale of cigarettes.” Just this week, reports arose of police in Los Angeles shooting
and killing an unarmed 24-year-old African-American man.’ Although local these incidents
have not resulted in the same degree of civil unrest seen in Ferguson, they raise similar concerns
about how police officers interact with civilians in minority communities.

We should also examine a series of troubling arrests in Ferguson. On Wednesday
evening, SWAT officers arrested two journalists—Wesley Lowery of the Washington Post and
Ryan J. Reilly of the Huffington Post.* According to reports, the officers refused to identify
themselves, arrested the journalists for either “failing to pack up quickly enough” or “trespassing
in a McDonald’s,” and then slammed one of the reporters into a vending machine while escorting
him to a police van. Police eventually released both without charge. Mr. Antonio French, a St.
Louis city alderman, was later ordered out of his car—where he was sheltering from tear gas—
arrested, and charged with “unlawful assembly.” Alderman French spent the night in jail before
being released without bond.’

Of course, no matter what their profession, citizens are entitled to due process when
placed under arrest. Mr. Lowery’s report raises questions about the legitimacy of all arrests
made during the course of these protests: “Once at the station, we were processed, our pockets
emptied. No mug shots. They removed our restraints and put us in a holding cell . . . Then the
processing officer came in . . . And the officer said we were both free to go. We asked to speak
to a commanding officer. We asked to see an arrest report. No report, the officer told us, and
no, they wouldn’t provide any names.”®

Finally, the Committee must address the extensive militarization of state and local police.
As one journalist and veteran phrased it: “While serving as a U.S. Marine on patrol in

2 Vivian Yee, In Chokehold Case, Staten Island District Attorney Faces Big Test, N.Y. TIMES, Aug. 10,2014,
available at hitp://www.nytimes.com/2014/08/1 |/nyregion/in-chokehold-case-staten-island-district-attorney-faces-
big-test.html?_r=0,

* Melanie Eversley, Report: LAPD Shoots, Kills Unarmed Black Man, USA TODAY, Aug. 13, 2014, available at
hitp://www.usatoday.com/story/news/nation/20 | 4/08/12/lapd-shooting-ezell-ford/1 3985607/ .

* Wesley Lowery, In Ferguson, Washington Post reporter Wesley Lowery gives account of his arrest, WASH. POST,
Aug. 14, 2014, available at hitp:/iwww, washinglonpesL.com/politics/in-lerguson-washinglon-post-reporter-wesley-
Jowery-gives-account-of-his-arrest/2014/08/13/0fe25¢0e-2359-1 Led-86¢a-6103cbd 1 Sela_story. hml?hpid=21.

5 Abby Philip, Fourth night of protests in Ferguson ends in chaos, tear gas, arrests, WASH. POST, Aug. 14, 2014,
available at hip:/www, washingtonpost.com/news/post-nation/wp/201:4/08/ 14/ fourth-night-ol-protests-in-ferpuson-
ends-in-chaos-tear-gas-arrests/?hpid=2z2.

§ Lowery, supra note 4,
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Afghanistan, we wore desert camouflage to blend in with our surroundings, carried rifles
to shoot back when under enemy attack, and drove around in armored vehicles to ward off
roadside bombs.

We looked intimidating, but all of our vehicles and equipment had a clear purpose for
combat against enemy forces. So why is this same gear being used on our city streets?”’ In
Ferguson, why do local police dress in military-style uniforms and body armor, carry short-
barreled 5.56-mm rifles based on the M4 carbine, and patrol neighborhoods in massive armored
vehicles? At best, confronting demonstrators with this show of force is a sign of poor judgment.
In all likelihood, the decision to adopt a military posture only served to aggravate an already
tense situation and to commit the police to a military response.

The use of overwhelming force by police against unarmed citizens requires our urgent
attention. It is imperative the Committee convene to examine these issues as soon as possible.

We look forward to your response.

Sincerely,
John Conyers, Jr. Robert C. “ Bobby” Scott
Ranking Member Ranking Member
Committee on the Judiciary Subcommittee on Crime, Terrorism,

Homeland Security, and Investigations

// 4«_,(, é"/f/‘-‘—éﬂ-—

Steve Cohen
Ranking Member
Subcommittee on Constitutional and Civil Justice

cc: The Honorable F. James Sensenbrenner, Chairman, Subcommittee on Crime
The Honorable Trent Franks, Chairman, Subcommittee on the Constitution

" Paul Szoldra, This is the Terrifying Result of the Militarization of Police, Business Insider, Aug. 12,2014,
available at hup:/iwww.businessinsider.com/police-militarization-ferguson-2014-8.




LAW ENFORCEMENT'S “WARRIOR” PROBLEM
Seth Stoughton®

Within law enforcement, few things are more venerated than the
concept of the Warrior. Officers are trained to cultivate a “warrior
mindset,” the virtues of which are extolled in books,! articles,? inter-
views,’ and seminars® intended for a law enforcement audience. An
article in Police Magazine opens with a sentence that demonstrates
with notable nonchalance just how ubiquitous the concept is: “[Offi-
cers] probably hear about needing to have a warrior mindset almost
daily.”® Modern policing has so thoroughly assimilated the warrior
mythos that, at some law enforcement agencies, it has become a point
of professional pride to refer to the “police warrior.”® This is more

“ Assistant Professor of Law, University of South Carolina School of Law. I am grateful to
Geoff Alpert, Walter Katz, Mel Tucker, Hal Williamson, and Scott Wolfe for their helpful sugges-
tions during the drafting process, In addition, I appreciate the questions and comments from the
audiences at The Thin Blue Line: Policing Post-Ferguson symposium at the St. Louis University
School of Law and the Police Use of Force: Investigation and Best Practices training seminar
hosted by the Cuyahoga County Prosecutor’s Office, as well as the many emails I've received
from law enforcement officers, instructors, and executives around the country over the past few
months, all of which have helped refine my thinking. I also appreciate the excellent editorial
work of the Harvard Law Review. As always, I am deeply grateful for the support of Alisa
Stoughton.

I E.g, MICHAEL J. ASKEN & DAVE GROSSMAN, WARRIOR MINDSET (2010).

2 E.g, Amaury Murgado, Developing a Warvior Mindset, POLICE MAG., May 24, 2012,
http://www.policemag.com/channel/patrol/articles/zo12/05/warrior-mindset.aspx [http:/perma.cc
JCK6Q-VNLR]; Charles Remsberg, Warrior Mindset: 8 Elemenis of Tactical Peyformance,
POLICEONE.COM (June 35, 2013), http://wwiw.policeone.com/Officer-Safety/articles/6261735
-Warrior-mindset-8-elements-of-tactical-performance [http://perma.cc/R6CK-PRPP].

3 Hank Hayes: Warrior Mindset, POLICEONE.COM (Mar. 14, 2011), http://iwvww.policeone
.com/hank-hayes/videos/3955798-Hank-Hayes-Warrior-Mindset [http://perma.cc/sJKL.-JPK8].

4 The 2015 International Law Enforcement Educator and Trainers Association Conference,
for example, will feature two sessions each on “Becoming Knights — Teaching Warrior Mindsct to
the Non-Warrior” and “Building Warrior Women Trainers.” Sece zorg ILEETA Conference
Schedule, INT'L LAW ENFORCEMENT EDUCATOR & TRAINERS ASS’N, http:/fileeta.org/wp
-content/uploads/2014/09/2015-ILLETA-CONFERENCE-3_2_151.pdf (last visited Mar. 21, 20153)
[hitp://perma.cc/WXD8-R55G].  Prior vears offered additional training sessions with titles like
“The Path of the Warrior Mentor,” “Filling the Tank — Warriors and Leaders,” “Always the
Warrior at Every Age,” and “Emotional Warrior Training: Combating Stress.” Valerie Van
Brocklin, Wheve Have All the Warriors Gone?, LAWOFFICER.COM (Mar, 8, 2012), http://www
lawofficer.com/article/training/where-have-all-warriors-gone [http://perma.cc/XX79-QLEC]

5 Murgado, supra note 2.

6 E.g, LOREN W. CHRISTENSEN, DEFENSIVE TACTICS: MODERN ARREST & CONTROL
TECHNIQUES FOR TODAY’S POLICE WARRIOR (2008). Similarly, a wide variety of sources
identifv police officers as warriors. See, e.g., HELEN BARNETT, URBAN WARRIOR (1999);
LOREN W. CHRISTENSEN, WARRIORS: ON LIVING WITH COURAGL, DISCIPLINE, AND
HONOR (2004); LARRY F, JETMORE, THE PATH OF THE WARRIOR: AN ETHICAL GUIDE 10O
PERSONAL & PROFESSIONAL DEVELOPMENT IN THE FIELD OF CRIMINAL JUSTICE (2005);
LUX JAMESON, ON THE JOu: A BLACK WARRIOR IN BLUE (2000); BERNARD SCHAIFFER,
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than a relatively minor change in terminology. Though adopted with
the best of intentions, the warrior concept has created substantial ob-
stacles to improving police/community relations. In short, law en-
forcement has developed a “warrior” problem.

In this Commentary, I first describe how law enforcement training
and tactics reflect the warrior concept, identifying aspects of modern
policing that, if not addressed, will continue to prevent or undermine
efforts to improve public perceptions of police legitimacy. I join a
growing chorus of voices contending that it is the Guardian, not the
Warrior, that offers the appropriate metaphor for modern officers.”
Drawing on that principle, I offer two practical changes to police
training that have the potential to advance the ultimate police mis-
sion — promoting public security — in a way that fosters, rather than
thwarts, public trust: requiring non-enforcement contacts and empha-
sizing tactical restraint,

What is the warrior mindset? In its most restrictive sense, it refers
to the mental tenacity and attitude that officers, like soldiers, are
taught to adopt in the face of a life-threatening struggle. In this con-
text, the warrior mindset refers to a bone-deep commitment to survive
a bad situation no matter the odds or difficulty, to not give up even
when it is mentally and physically easier to do s0.® So narrowly de-
fined, the concept is difficult for anyone to criticize. Unfortunately,
the homage paid to the Warrior has expanded that uncontroversial
definition beyond all recognition.

The warrior mindset has mutated into the warrior mentality.
Like the restrictive version, the broad definition is motivated by
the undeniable importance of officer safety. But where the restrict-
ive version represents an attitude that officers should display in the
most physically dangerous and psychologically precarious situa-
tions, the broad definition instructs officers on how to approach every
aspect of their job. From their earliest days in the academy, would-
be officers are told that their prime objective, the proverbial “first
rule of law enforcement,” is to go home at the end of every

WAY OF THE WARRIOR: LAW ENFORCEMENT PHILOSOPHY (z013); BRUCE K. SIDDLE,
SHARPENING THE WARRIOR’S EDGE: THE PSYCHOLOGY & SCIENCE OF TRAINING (1995);
BRIAN VONCANNON, LIVING BEHIND THE SHIELD: A MODERN WARRIOR’S PATH TO
BRAVEHOOD (2000).

7 See, e.g., U.S. COMM’N ON CIVIL RIGHTS, WHO IS GUARDING THE GUARDIANS?: A
REPORT ON POLICE PRACTICES (1981).

8 Charles Dahlinger, Law Enforcement Combat Thinking, LAW ENFORCEMENT TODAY
(May 21, 2014), http://www.lawenforcementtoday.com/2014/05/2 1/law-enforcement-combal
-thinking [http://perma.cc/Z54W-gCAU]

Y Seth Stoughton, How Police Training Contributes to Avoidable Deaths, THE ATLANTIC
(Dec. 12, 2014), http://www,theatlantic.com/national/archive/2014/12/police-gun-shooting-training
-ferguson/383681 [http://perma.cc/7 T6L-PP24)
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shift.!o But they are taught that they live in an intensely hostile world.
A world that is, quite literally, gunning for them. As early as the first
day of the police academy, the dangers officers face are depicted in
graphic and heart-wrenching recordings that capture a fallen officer’s
last moments.!* Death, they are told, is constantly a single, small mis-
step away, A recent article written by an officer for Police Magazine
opens with this description: “The dangers we expose ourselves to ev-
ery time we go [on duty] are almost immeasurable. We know this the
day we sign up and the academy certainly does a good job of hammer-
ing the point home.”!2 For example, training materials at the New
Mexico Police Academy hammer that point quite explicitly, informing
recruits that the suspects they will be dealing with “are mentally pre-
pared to react violently.”!3 Each recruit is told, in these words,
“['Y]ou could die today, tomorrow, or next Friday.”!*

Under this warrior worldview, officers are locked in intermittent
and unpredictable combat with unknown but highly lethal enemies.
As a result, officers learn to be afraid. That isn’t the word used in law
enforcement circles, of course. Vigilant, attentive, cautious, alert, or
observant are the terms that appear most often in police publications.
But make no mistake, officers don’t learn to be vigilant, attentive, cau-
tious, alert, and observant just because it’s fun. They do so because
they are afraid. Fear is ubiquitous in law enforcement. As I've writ-
ten elsewhere, officers are:

constantly barraged with the message that that they should be afraid, that

their survival depends on it. Not only do officers hear it in formal train-

ing, they also hear it informally from supervisors and older officers. They
talk about it with their peers. They see it on police forums and law en-
forcement publications.'?

10 Seth W. Stoughton, Policing Facts, 88 TUL. L. REV. 847, 8065-606 (z014); see also SCOTT
FIELDEN, THE MIND OF A COP: WHAT THEY DO, AND WHY THEY DO IT 21 (2009); DAVID
J. THOMAS, UNDERSTANDING VIOLENT CRIMINALS: INSIGHTS FROM THE FRONT LINES
oF LAW ENFORCEMENT 191 (2014). For a critique of this “first rule of law enforcement,” see
Jack Colwell et al., No “Officer Safety” Exception to the Constitution, LAW & ORDER, Jan. 2013,
at 10, http://www.hendonpub.com/law_and_order/articles/zo15/01/no_officer_safety exception_to
_the_constitution [http:/perma.cc/DN22-STUS].

I FIELDEN, supra note 10, at zo.

12 AJ. George, Winning a Knife Fight, POLICE MAG. (Feb. 11, z015), http//www
policemag.com/channel/weapons/articles/2015/02/winning-a-knife-fight.aspx [http://perma.cc
/PNV35-MSFM]

13 Uriel J. Garcia, Experts Say Strongly Worded Police Cwrricubiom Is Risky with Cadets,
SANTA FE NEW MEXICAN (Mar, 25, 2z014), http://www.santafenewmexican.com/news/local
_news/experts-say-strongly-worded-police-curriculum-is-risky-with-cadets/article_6fcb7d4s5-436¢
-se48-aa06-2fc6fdcczsar.html [hitp://perma.cc/FBQ2-LYTP].

Y Jd.

15 Stoughton, supra note 9.
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For Warriors, hypervigilance offers the best chance for survival.!6
Officers learn to treat every individual they interact with as an armed
threat and every situation as a deadly force encounter in the making.'”
Every individual, every situation — no exceptions. Because the ene-
mies’ identities are unknown, everyone is a threat until conclusively
proven otherwise. A popular police training text offers this advice:
“As you approach any situation, you want to be in the habit of looking
for coverf] so you can react automatically to reach it should trouble
erupt.”'® A more recent article puts it even more bluntly: “Remain
humble and compassionate; be professional and courteous — and have
a plan to kill everyone you meet.”! That plan is necessary, officers
are told, because everyone they meet may have a plan to kill them.

This approach inevitably affects the way that officers interact with
civilians. First, it creates a substantial, if invisible, barrier to true
community policing. Although now a painfully nebulous phrase —
the victim of expansive overuse?® — community policing is, at its core,
a strategy that relies on building “[cJollaborative partnerships” be-
tween police agencies and communities so as to better identify prob-
lems and “develop and evaluate effective responses.”?! To fulfill the
promises of community policing, officers must establish meaningful
short- and long-term relationships with individual community mem-
bers. To see the friction between relationship building and the warrior
mentality, with its hypervigilant focus on preserving officer safety at
all costs, consider this thought experiment: Imagine that you are a

16 Thomas C. Knowles, Cops Aren’t Your Enemy, POLITICO MAG. (Dec 23, 2014), http://
www.politico.com/magazine/story/2014/12/cops-arent-your-enemy-113794.himl [http://perma.cc
/BsUL-JB3A] (“From the start of any police academy, we are taught as cops to be ever vigi-
lant — to apply laser-like attention to our surroundings at all times.")

I7 Richard Fairburn, Cooper’s Colors: A Simple System for Situational Awareness,
POLICEONE.COM (Aug. 9, 2010), http://www.policeone.com/police-trainers/articles/2 188233
-Coopers-colors-A-simple-system-for-situational-awareness [http:/perma.cc/5PU5-5957].

18 RONALD J. ADAMS ET AL, STREET SURVIVAL 155 (1980).

19 John Bennett, How Command Presence Affects Your Survival, POLICEONE,COM (Oct 7,
2010), http://www.policeone.com/Officer-Safety/articles/2748139-Fow-command-presence-affects
-your-survival [http://perma.cc/CKF3-Y8C6],

20 “One reason for its popularity is that community policing is a plastic concept, meaning dif-
ferent things to different people.” John E. Eck & Dennis P. Rosenbaum, 7%e New Police Order:
Effectiveness, Equity, and Efficiency in Community Policing, in THLE CHALLENGLE OF
COMMUNITY POLICING: TESTING THE PROMISES 3, 3 (Dennis P. Rosenbaum ed., 1994), Be-
cause it is so variable, “[cJommunity policing has become the new orthodoxy for cops.” 7d. In
this way, community policing offers a sad parallel to the original, limited meaning of the warrior
mindset.

2L CM7TY, ORIENTED POLICING SERVS., US. DEP'T OF JusTicr, COMMUNITY
POLICING DEFINED 1 (2014), http://www.cops,usdoj.gov/pdf/vets-to-cops/cozo9r7193-CP
-Defined.pdf [htlp://perma.cc/7JG 2-AMMC],
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rookie police officer driving down the street, windows down,?? and
looking for people in the community with whom you can begin build-
ing positive relationships. But you have been told (repeatedly) that
your survival depends on believing that everyone you see — literally
everyone — is capable of, and may very well be interested in, killing
you. Put in that position, would you actually get out of your car and
approach someone? And if you did, would you stroll up to start a ca-
sual conversation or would you advance cautiously, ask for identifica-
tion, run a criminal background check, and request consent to
search . . . and then, maybe, try to start that casual conversation? The
latter, of course, is what many officers are taught to do. It is what I
was taught to do as a rookie officer. My first ever “consensual en-
counter,” only hours into my first day of field training, followed exact-
ly that pattern. It takes no great imagination to recognize how badly
that approach, repeated over hundreds or thousands of police/civilian
interactions in any given jurisdiction, hinders the creation of meaning-
ful, collaborative relationships.

Counterintuitively, the warrior mentality also makes policing less
safe for both officers and civilians. Either through formal training or
informal example, officers learn to both verbally and physically control
the space they operate in.?* It is essential to set the proper tone for an
encounter,?4 and the tone that best preserves officer safety is widely
thought to be one of “unquestioned command.”?5 Even acting friend-
ly, officers may be told, can make them a target.?¢ But like the use of
physical force,?” the assertive manner in which officers set the tone of
encounter can also set the stage for a negative response or a violent in-
teraction that was, from the start, avoidable. From the warrior per-

22 One of the classic criticisms that community police advocates level against contemporary
policing is the tendency for officers to drive around their assigned patrol zone with their windows
up, effectively shutting themselves away from the public.

23 Bennett, supra note 19.

24 Lawrence N. Blum & Joseph M. Polisar, Why Things Go Wrong in Police Work, 71 POLICE
CHIEF, July zo04, at 49, http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction
=display_arch&article_id=336&issue_id=72004 [http://perma.cc/4DDR-Y4XZ]. Officers may es-
tablish this authority more firmly in some interactions than others, See Christopher Cooper, Me-
diation in Black and White: Unequal Distribution of Empowerment by Police, in NOT GUILTY
125, 125-26 (Jabari Asim ed., 2001).

25 Michigan v. Summers, 452 U/S. 692, 702-03 (1981) (stating that, in the context of a traflfic
stop, “[t]he risk of harm to both the police and the [vehicle] occupants is minimized if the olficers
routinely exercise unquestioned command of the situation”),

26 ANTHONY J. PIN1ZZOTTO ET AL., U.S. DEP’'T OF JUSTICE, VIOLENT ENCOUNTERS: A
STUDY OF FELONIOUS ASSAULTS ON OUR NATION’S LAW ENFORCEMENT OFFICERS 19
(2006), http://www.secondcalldefense.org/sites/default/files/pdfs/Violent-Encounters.pdf [htip://
perma.cc/4UJB-69XK].

27 Cf GEOFFREY P. ALPERT & ROGER G. DUNHAM, UNDERSTANDING POLICE USE OF
FORCE 88-91 (2004) (presenting data on officer/suspect interactions and the impacts of the use of
force)
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spective, the solution is simple: the people with whom officers interact
must accede, respecting officers’ authority by doing what they are told.
The failure to comply is confirmation that the individual is an enemy
for the Warrior to vanquish, physically if necessary. And this creates
avoidable violence. Sue Rahr, a former sheriff and currently both the
Director of the Washington State Criminal Justice Training Commis-
sion and a member of President Obama’s Task Force on Twenty-First
Century Policing, put it this way: “We do our recruits no favor if we
train them to approach every situation as a war. To do so sets them
up to create unnecessary resistance and risk of injury.”?8

Admittedly, violence is relatively uncommon in police/civilian en-
counters and most uses of physical force involve relatively low-level
violence, with injuries to both officers and civilians being correspond-
ingly uncommon,?® but an officer who needlessly aggravates a situa-
tion doesn’t just increase the risk he faces in that encounter. He also
increases the risk that other officers face in otker encounters. Consider
that of the ten most destructive and violent riots in United States his-
tory, fully half were responses to perceived police abuses.?® An aggres-
sive approach in individual interactions can exacerbate underlying so-
cial tensions in a way that fuels a dangerous fire. This is not a new
observation. The Wickersham Commission, which investigated the
failures of Prohibition enforcement, made exactly this point in its 1931
report: “High-handed methods, shootings and killings, even wheve jus-
tified, alienate[] thoughtful citizens, believers in law and order. Unfor-
tunate public expressions . .. approving killings and promiscuous
shootings and lawless raids and seizures and deprecating the constitu-
tional guarantees involved[] aggravate[] this effect.”3! The expansive
version of the warrior mentality promotes the use of tactics that need-
lessly create use of force situations, and the fierce rhetoric that follows
further fans the flames.

The Warrior has created problems for law enforcement, but the
Guardian may offer some solutions that enhance both officer and civil-
lan safety in ways that increase public trust in the police. This has not

28 JouN S. DEMPSEY & LINDA S. FORST, AN INTRODUCTION TO POLICING 127 (8th ed
2014) {(quoting Sue Rahr) (intcrnal quotation marks omitted).

29 Stoughton, supra note g, at 867-68

30 The five riots in response to perceived police abuses were a 2001 Cincinnati riot, the 1992
Rodney King riots, 1967 riots in Detroit and Newark, and the 1965 Watts riot in Los Angeles.
Daniel Bukszpan, America’s Most Destvuctive Riots of All Time, CNBC.cOM (Feb. 1, 2011),
http:/fwww.cnbe.com/id/41372364 [http://perma.cc/ET8E-LGZZ]. That does not include the 1973
riot in the Oklahoma State Penitentiary, which was at least partially attributable to abuses within
the corrections system, and the 1999 Seattle World Trade Organization riot, which was, by many
accounts, exacerbated by police tactics. Id.

31 NAT'L COMM'N ON LAW OBSERVANCE AND ENFORCEMENT, REPORT ON THE
ENFORCEMENT OF THE PROHIBITION LAWS OF THE UNITED STATES 82 (1931) (emphasis
added).
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gone entirely unrecognized in law enforcement circles, and I add my
voice to others that have called for precisely this change.?? Of course,
the guardian concept is no more inherently self defining than “warrior
mindset” or “community policing,” raising questions about what ex-
actly it entails. Both Warriors and Guardians seek to protect the
communities they serve, of course, but the guardian mindset takes
both a broader view and a longer view of how to achieve that goal.
Put simply, the guardian mindset prioritizes service over crimefighting,
and it values the dynamics of short-term encounters as a way to create
long-term relationships. As a result, it instructs officers that their in-
teractions with community members must be more than legally justi-
fied, they must also be empowering, fair, respectful, and considerate.3?
The guardian mindset emphasizes communication over commands,
cooperation over compliance, and legitimacy over authority. And in
the use-of-force context, the Guardian emphasizes patience and re-
straint over control, stability over action.

To flesh out the changes that could promote guardian policing, I
offer two practical suggestions for police training.®* The first can be
addressed very quickly. To encourage officers to connect with com-
munity members, law enforcement agencies should require would-be
officers to initiate non-enforcement contacts with members of their
community. Both early in field training and near its conclusion, rookie

32 See PRESIDENT’S TASK FORCE ON 218T CENTURY POLICING, INTERIM REPORT OF
THE PRESIDENT’S TASK FORCE ON 215T CENTURY POLICING 9-10 (2015), http://www.cops
.usdoj.gov/pdf/taskforce/Interim_TF_Report.pdf [http://perma.cc/LgJX-KSg6]. The Task Force’s
Interim Report is the most prominent call for such a transition to date, but it was hardly the first
such call. As the deputy director of the Washington State Criminal Justice Training Commission
explained late Jast year, recruit training must be “guided by the underlying goal of producing of-
ficers who are guardians as opposed to warriors.” Christopher Moraff, Can Different Training
Make Police Officers Guardians, Not Warriors?, NEXT CITY (Dec, 4, 2014), http://nextcity.org
/daily/entry/change-police-training-task-force-empathy-policing [http://perma.cc/YCsM-QWKM]

33 One approach, referred to as “Justice Based Policing,” instructs officers to “Listen and Ex-
plain with Equity and Dignity.” SUE RAHR ET AL, THE FOUR PILLARS OF JUSTICE BASED
POLICING 1 (2011), http://www.portlandonline.com/auditor/index.cfm?a=368336&c=56523 [http://
perma.cc/ZN62-GGB6]

It explains that officers should:

Listen — Allow people to give their side of the story; give them voice, and let them
vent,
Explain Explain what you're doing, what they can do, and what’s going to happen.

Equity — Tell them why you are taking action. The reason must be fair and frec of bi-
as, and show their input was taken into consideration.
Dignity — Act with dignity and leave them with their dignity.

Id. at 2 (emphasis omitted).

34 Changing two aspects of police training is just the tip of the iceberg, of course, and I have
spoken publicly and privately about other suggestions. See, e.g., Seth Stoughton, Reflections on
Policing Police at the zo1s Saint Louis University Public Law Review Symposium (Feb. zo,
2015), http://law slu.edu/event/thin-blue-line-policing-post-ferguson [http://perma.cc/2QLJ-RP; U]
T limit myself here to two particularly important suggestions so as not to exceed the boundaries of
a single essay.
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officers should have to spend a certain set amount of time — perhaps
one day a week, perhaps a block of two weeks or longer — approach-
ing civilians just to have meaningful conversations. Building on the
“Good Strangers” and “Tact, Tactics and Trust” training that grew
out of the Defense Advanced Research Projects Agency’s Strategic So-
cial Interaction Modules training,*s a “non-enforcement contact” re-
quirement means officers would have to interact with their constitu-
ents while being prohibited from taking enforcement actions: no asking
for identification, no running criminal history checks, no issuing tick-
ets, and no making arrests.?¢ Further, the law enforcement agency
should emphasize that officers are expected to continue making regular
non-enforcement contacts even after completing field training. The
purpose is threefold: giving officers and community members the
chance to get to know each other as individuals, emphasizing the
agencies’ commitment to community policing for both internal and ex-
ternal audiences, and teaching officers the valuable communication
skills that they will use countless times over the course of their careers.

The second suggestion is to emphasize tactical restraint through
both training and after-action review of use-of-force incidents. Tacti-
cal restraint has received significant attention and criticism recently,
and so requires slightly more explanation. Simply put, tactical re-
straint instructs officers to avoid avoidable risks when doing so is con-
sistent with the police mission. Tactical restraint doesn’t teach officers
to run away from violent confrontations; it teaches them to approach
every situation in a way that minimizes the threat of having it turn vi-
olent in the first place. To be clear, not all violence is avoidable. The
use of force, including deadly force, will sometimes be necessary. But
when violence is avoidable and when avoiding it doesn’t sacrifice the
police mission, officers should be required to use tactical restraint even
when that means holding their position or temporarily withdrawing.?’
From the guardian perspective, the value of this approach is that it
minimizes the risk to civilians by reducing the chances that the officer

35 Jon Schuppe, Science of Strangers: Military Rescarch Could Boost Cops' People Skills,
NBC NEWS (Ocl. 22, 2014, 4:58 AM), http://www.nbcnews.com/news/us-news/science-strangers
-military-research-could-boost-cops-people-skills-n2 30951 [hitp://perma.ce/s3U6-JsHg?type
=image]

36 In some cases, ol course, emergency situations will require an enforcement-oriented
response

37 Influential police scholar Carl Klockars went as far as suggesting thal excessive force be
defined as “the use of more force than a highly skilled police officer would find necessary to use
in that particular situation,” taking into consideration the tactical choices that an officer made
when approaching the situation. Carl B. Klockars, 4 Theory of Excessive Force and Its Control,
in POLICE VIOLENCLE: UNDERSTANDING AND CONTROLLING POLICE ABUSE OF FORCE 1,
8-10 (William A. Geller & Hans T'och eds., 1996)
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will find himself in a situation that requires a high level of force. In
short, because officers are safer, civilians are safer.

Nothing that I've suggested is entirely new to policing, and tactical
restraint is no exception. Officers are already taught to use tactical re-
straint in certain situations. For example, many agencies instruct of-
ficers not to make an arrest without a second officer present. Why
not? Why not allow an officer, working alone, to loudly issue verbal
commands (perhaps even emphasizing the seriousness of commands
with profanity) or charge in and go hands on? Because having backup
on scene reduces the chance the suspect will resist and, in the event
the suspect does resist, it gives officers an advantage. When officers
are in a tactically superior position — here, having the advantage of
numbers — it is easier for them to overcome resistance with less force.
And using less force is ultimately more protective of the suspect that
the officers are called upon to arrest.

Foot pursuits offer another example of how officers and agencies
already employ tactical restraint. Most departments instruct officers,
through policies or training, to keep a fleeing suspect in sight but to
not physically engage until backup is on scene.*® Why? Because a
suspect who runs is more likely to be a suspect who fights. A fight is
more dangerous for a single officer than it is for multiple officers,
which means that a single officer might need to use more force than
two officers would need to use to deal with the situation. That means
that by waiting for other officers to arrive, the chasing officer reduces
the amount of force that may be necessary to take the suspect into cus-
tody. By delaying, the officer can reduce the risk to both himself and
the suspect. Some officers take a slightly different approach to tactical
restraint. An officer I worked with used to encourage fleeing suspects
to keep running. He’d stay behind them and shout, “Keep going!
T’ve almost got you!” He did so because he didn’t want to have to
fight the suspect — which would have endangered both of them — so
he made sure that the suspect was physically exhausted. From a
crime-fighting standpoint, this approach had costs: the suspect could
not be charged with resisting because he had never ordered the suspect
to stop (in fact, the suspect was doing exactly what he had been told to
do!). But avoiding violence was well worth it. In some cases, it can be
safer and just as effective to not pursue. As Chuck Wexler, Executive
Director of the Police Executive Research Forum, wrote, “If the sus-
pect’s identity is known, it may be safer if police arrest the person
later, rather than engaging in a foot pursuit.”?*® The Denver Police

38 Stoughton, supra note g, at 868

39 Chuck Wexler, Op-Ed., Police Curb Use of Lethal Force: Another View, USA TODAY,
Nov. 25, 2014, http://www.usatocday.com/storyv/opinion/2o14/11/25/ferguson-grand-jury-police
-lethal-force-editorials-debates/195 160071 [http:/perma.cc/P5JX-44QT).
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Chief adopted a similar approach in the context of a recent protest, or-
dering his officers to not immediately arrest two protestors who de-
faced a police memorial by pouring red paint on it.*® Rather than
move in right then and there, which might have sparked a confronta-
tion between officers and the crowd of protestors, Denver officers
waited to arrest the two vandals, safely apprehending them after the
protest and away from the crowds.*® What all of those approaches
have in common is a commitment to not rushing in recklessly when of-
ficers can use a safer option to accomplish the mission. That’s tactical
restraint.

Tactical restraint is a valuable concept precisely because it offers a
principled way to broadly apply the lessons that officers have already
learned in some contexts. Using restraint doesn’t give suspects any
more of an opportunity to resist than they already have. It gives offi-
cers a way to reduce both the probability of resistance and the amount
of force that may he necessary to overcome that resistance. It encour-
ages officers to work smarter, not harder, by relying more on good tac-
tics and communication than on violence. It protects officers and ci-
vilians alike, which is exactly what so many of our officers already do
and exactly why all of our officers should be expected to exercise tacti-
cal restraint.

It will take more than a couple of isolated changes to heal the
longstanding divide between law enforcement agencies and the com-
munities they police, particularly communities of color. Earning pub-
lic trust will take decades and require rethinking how officers are
trained as well as the legal and administrative standards used to re-
view police violence. It will require changing the very culture of polic-
ing by reaffirming that policing must be done with a community, not
to a community. There is deep tension between community policing
and the warrior identity that has become so prevalent in modern law
enforcement. We can resolve that tension and improve policing, in
part, by replacing the concept of the police warrior with that of the
guardian officer.

10 Denver Police Upset After Memorial Vandalized During Protest, N.Y, TIMES (Feb, 15,
2015), http://www.nytimes.com/aponline/2015/02/15/us/ap-us-police-protest-vandalism.html,

41 Id. Tt should be noted that this approach was not universally popular. Some officers found
the vandalism, as T do, deeply reprehensible, and undoubtedly some intensely disliked not being
able to intervene at the time. /d. This is an excellent example of the Warrior and the Guardian
in microcosm — a Warrior may very well have moved to immediately apprehend the two van-
dals. Such a move might have led protestors to atternpt to resist, of course, but such interference
would have been unlawful. So il the other protestors had interfered, they, too, would have been
subject to both immediate arrest and, had they resisted, however much force was necessary to
overcome their resistance. Although certainly lawfully justified, that approach creates obvious
and substantial risks to both officers and civilians. The guardian approach, in contrast, certainly
resulted in psychological distress to some number of officers, but that distress is one of the sacri-
fices required of officers as they protect and serve their communities
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