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ABUSE OF USPTO’S TELEWORK PROGRAM:
ENSURING OVERSIGHT, ACCOUNTABILITY
AND QUALITY

TUESDAY, NOVEMBER 18, 2014
HOUSE OF REPRESENTATIVES

COMMITTEE ON THE JUDICIARY
AND THE
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM

Washington, DC.

The Committees met, pursuant to call, at 1:42 p.m., in room
2141, Rayburn House Office Building, the Honorable Bob Goodlatte
(Chairman of the Committee on the Judiciary) presiding.

Present from the Committee on the Judiciary: Representatives
Goodlatte, Forbes, Chaffetz, King, Franks, Gohmert, Poe, Marino,
Labrador, Holding, Collins, DeSantis, Conyers, Nadler, Lofgren,
Jackson Lee, Johnson, and Cicilline.

Present from the Committee on Oversight and Government Re-
form: Representatives Issa, Mica, Turner, Jordan, Walberg, Lank-
ford, Amash, Gosar, Meehan, Massie, Cummings, Tierney, Clay,
Lynch, Connolly, Speier, Cartwright, Kelly, Davis, Cardenas, and
Lujan Grisham.

Staff Present from the Committee on the Judiciary: (Majority)
Shelley Husband, Chief of Staff & General Counsel; Branden Ritch-
ie, Deputy Chief of Staff & Chief Counsel; Allison Halataei, Parlia-
mentarian & General Counsel; David Whitney, Counsel; Kelsey De-
terding, Clerk; (Minority) Perry Apelbaum, Minority Staff Director
& Chief Counsel; Danielle Brown, Parliamentarian; Jason Everett,
Counsel; and Rosalind Jackson, Clerk.

Staff Present from the Committee on Oversight and Government
Reform: (Majority) Alexa Armstrong, Legislative Assistant; Molly
Boyl, Deputy General Counsel and Parliamentarian; Sharon Casey,
Senior Assistant Clerk; John Cuaderes, Deputy Staff Director;
Lamar Echols, Counsel; Adam P. Fromm, Director of Member Serv-
ices and Committee Operations; Linda Good, Chief Clerk; Mark D.
Marin, Deputy Staff Director for Oversight; Ashok M. Pinto, Chief
Counsel, Investigations; Laura L. Rush, Deputy Chief Clerk; Jes-
sica Seale, Digital Director; Andrew Shult, Deputy Digital Director;
Jonathan J. Skladany, Deputy General Counsel; (Minority) Portia
Bamiduro, Counsel; Meghan Berroya, Chief Investigative Counsel,
Krista Boyd, Deputy Director of Legislation/Counsel; Lena Chang,
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Counsel; Courtney Cochran, Press Secretary; Jennifer Hoffman,
Communications Director; and Juan McCullum, Clerk.

Mr. GOODLATTE. The Committee will come to order.

And, without objection, the Chair is authorized to declare re-
cesses of the Committee at any time.

We welcome everyone to this afternoon’s joint oversight hearing
of the House Committee on the Judiciary and the Committee on
Oversight and Government Reform entitled “Abuse of USPTO’s
Telework Program: Ensuring Oversight, Accountability, and Qual-
ity.”

And I will begin by recognizing myself for an opening statement.

The purpose of the United States Patent and Trademark Office
is to promote innovation and ensure the integrity and advancement
of intellectual property rights by thoroughly examining applications
and issuing quality patents and trademarks.

Recent years have brought a great many positive changes to
America’s patent system and the PTO. Many of these were spurred
by changes in law that were championed by Members of the Judici-
ary Committee, one of the two Committees responsible for con-
ducting this joint oversight hearing today on allegations that relate
to abuses at the Agency.

The PTO’s telework program has been widely acclaimed as a
model for the public and private sector in recent years. Proponents
have cited a number of important benefits that are attributable to
the Agency’s teleworking program.

These include modernizing and improving the Agency’s work-
force, reducing attrition and the life cycle costs of examiners, en-
hancing employee quality of life, and diminishing the Agency’s
need for space and rental expenses.

It is evident that telework and other flexible work programs,
when properly managed, can pay enormous dividends to both em-
ployers and employees in terms of increased productivity and job
satisfaction.

Until this summer, there seemed to be little reason to question
whether the PTO’s senior leadership has been doing an effective job
of properly managing its workforce, which is now dispersed
throughout the Nation.

Cracks began to appear in that facade, though, in late July after
the Department of Commerce Office of Inspector General published
two troubling investigative reports.

The first focused on hiring practices at the Trademark Office
where a senior official resigned shortly after a finding that she re-
peatedly assisted an individual who was apparently not qualified
to receive a Federal job at the Agency.

A second inquiry focused on the Patent Trial and Appeal Board,
or PTAB. In that case, the OIG found that the lack of work for
paralegals resulted in waste totaling more than $5 million and that
senior officials were aware of the situation for years and failed to
take action to prevent further waste.

The OIG noted USPTO management provided over $680,000 in
bonuses over a 4-year period, even when the paralegals who re-
ceived these bonuses did not have enough work to keep them fully
engaged. Notwithstanding the absence of work, 95 percent of para-
legals reportedly received the highest performance ratings.
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Subsequently, the PTO announced it made structural improve-
ments to the paralegal program and it was evaluating ways to
eliminate their underutilization and revise the way their perform-
ance is measured. To date, though, there doesn’t appear to be any
effort at the Agency to recalculate the bonuses paid during this pe-
riod, many of which the OIG regards as improper payments.

Two weeks after these reports were released, the Washington
Post published an article entitled “Patent Office Filters Out
Telework Abuses in Report to its Watchdog.” That article described
numerous instances of alleged employee misconduct and suggested
agency officials may have revised an initial report to conceal pos-
sible abuses and mismanagement in yet another program, the pat-
ent examination telework program.

Employing nearly two-thirds of the PTO’s workforce, the Patent
Examination Program is at the core of the PTO’s operation. It has
doubled in size in less than a decade as the PTO has grown from
one office in Alexandria to include satellite offices in geographic
areas as diverse as Dallas, Detroit, Denver, and Silicon Valley.

Approximately half of patent examiners now work from home
full-time. Another one-third work from home part-time. This in-
cludes some 6,500 employees. There is little doubt that the over-
whelming majority of examiners are hard-working, honest, and pro-
fessional.

However, the Agency concluded in its initial assessment that
there are “multiple instances where there was evidence that an em-
ployee was potentially engaging in time and attendance abuse.”
Yet, management would not allow a thorough investigation, nor
would management allow records to be used, as evidenced in a dis-
ciplinary or adverse action.

This is disturbing and calls into question the objectivity and reli-
ability of subsequent statements by PTO officials that there is only
evidence of isolated abuses and no conclusive evidence of systemic
abuse.

From my perspective, the issue is not whether telework should
continue at the PTO, but, rather, under what terms and conditions
it should operate and whether it is being properly and effectively
managed.

In addition, today’s hearing will touch on other issues that are
currently the subject of investigation at the PTO. These include the
effects of mortgaging or work credit abuse and end-loading on pat-
ent quality. The IG has indicated these practices may present sys-
temic issues as well.

Finally, we will explore the extent to which allegations of time
and attendance abuse are not unique to the telework environment,
but, instead, may derive from the manner in which the PTO meas-
ures performance and conducts its business, including the count
system.

With that, I conclude my opening remarks and, in a moment, will
turn to the Ranking Member of the Judiciary Committee, the gen-
tleman from Michigan, Mr. Conyers.

In the meantime, I do want to advise the Members of the Com-
mittee that I am going to have to step out to the Republican Steer-
ing Committee and the gentleman from California, the Chairman
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of the Oversight and Government Reform Committee, who has
done yeoman’s work on this issue, will take the Chair.

I also want to welcome the gentleman from Maryland for his
work in this effort as well.

So now I will recognize the gentleman from Michigan for his
opening statement.

Mr. CoNYERS. Thank you, Chairman Goodlatte.

I begin by welcoming the Committee on Oversight and Govern-
ment Reform and its leaders to this joint hearing. I think it is very
important and very appropriate.

Today’s hearing provides an opportunity to examine the telework
program of the U.S. Patent and Trademark Office, a program that
has recently come under scrutiny.

And as we conduct this examination, there are several factors
that should be considered. To begin with, telework programs, if im-
plemented correctly, serve important purposes. They save taxpayer
dollars, strengthen worker satisfaction and productivity, and help
the environment through reduced traffic congestion.

To its credit, the U.S. Patent and Trademark Office has been at
the forefront of developing and implementing this workplace inno-
vation. And since January 2006, eligible patent examiners have
been permitted to work from home. In fact, nearly half of all patent
examiners currently participate in the telework program.

Considered one of the Nation’s leading government telework pro-
grams, it has played a critical role in enabling the Patent and
Trademark Office to recruit and retain patent examiners with es-
sential expertise.

In fact, the Inspector General of the Department of Commerce
issued a report in 2012 documenting the many successes of the
Patent and Trademark Office’s telework program. Specifically, the
Inspector General found that program participants review more
patent applications per year than their nonparticipating counter-
parts, which has helped, of course, to reduce the backlog of patent
applications.

The Inspector General also found that the program results in
cost savings because of reduced need for office space, which saves
American taxpayers about $20 million each year, according to the
Patent and Trademark Office. This, in turn, allows the office to in-
vest more resources in modernizing its information technology sys-
tems and offer better training for its patent examiners.

Nevertheless, recent reports of abuse regarding time and attend-
ance by patent examiners participating in this telework program
must be taken seriously. It appears that some patent examiners
were paid for not working, which is a fraud against taxpayers.

In addition, the Inspector General recently reported that the Pat-
ent and Trademark Office paid teleworking paralegals in the Pat-
ent Trial and Appeal Board for work they didn’t even perform. To-
gether, these reports raise serious concerns about the effectiveness
of the office’s management and workplace policies.

To maintain the integrity of the telework program, the Patent
and Trademark Office must verify the extent of the abuse and un-
dertake immediate action to hold accountable those who committed
the fraud. Doing so will send a clear signal that abuse of time and
attendance will not be tolerated.
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I hope our witnesses discuss other ways to root out abuse and
whether such abuse has impacted patent examination quality and
patent application backlog. And, finally, we must ensure that the
Pgtent and Trademark Office has the tools to prevent further
abuse.

Following the reports of these problems to the Office of Inspector
General, the office determined that it lacked sufficient controls to
assess the extent of abuse. Such a lack of internal controls raises
critical concerns. Fortunately, the office’s investigators made sev-
eral constructive recommendations regarding this problem.

And, Mr. Chairman, that concludes my statement. I yield back
the balance of my time and really warmly recognize the witnesses
assembled here today for this hearing.

Thank you.

Chairman ISssA [presiding]. Thank you.

Thank you, Mr. Conyers.

I now will recognize myself for a short opening statement.

First of all, I would like to thank Chairman Goodlatte and all the
Members here today. It is unusual to have a joint hearing. But this
hearing is, in fact, essential that it be joint.

The jurisdiction of the Judiciary Committee over the sanctity of
patents, the accuracy, and, in fact, the interest of this Committee
to end a backlog that denies inventors any benefit from their appli-
cations for longer and longer periods of time—and make no doubt
about it.

A 600,000-plus patent backlog is costing the American economy
and entrepreneurs far greater than the fees that have been paid by
these companies and individuals that are, in fact, in some cases,
being misspent by individuals who do not do their full job.

The Patent and Trademark Office does have a responsibility to
foster innovation, enabling entrepreneurs and inspiring Americans
and non-Americans to enjoy the so-called American dream. I am
proud to have worked with this Agency both as an applicant and
as a Member of Congress.

On the screen, I have asked to have my historic work, some of
the many patents that I was granted during my time in private
life. Whether it is my patents, my trademarks, or even my copy-
rights, I understand that it is a handshake arrangement with the
Government.

We pay for the application. We pay the salaries of every em-
ployee at the PTO because, in fact, we pay all of the costs of the
PTO. And, in some cases, historically, even money is siphoned off
from those fees to the general revenue. And this Committee has
done yeoman’s work to stop that.

But the fact is the applicant is paying for a service and, if that
service is delayed under modern patent law, every day an applicant
is denied their claim is a day they cannot enforce their patent.

PTO employee telework program has been highly regarded and
often touted as a model of telework programs across the Federal
Government. Recent revelations make it clear it should not have
been touted.

It is recognized that, among other problems, managers have been
denied the ability to verify whether the Federal worker is doing
their job at all. Make no doubt about it, that cannot continue.
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It was after receiving anonymous whistleblower complaints re-
garding employee abuse of the telework program at the PTO that
the Inspector General present here today referred these allegations
to the PTO for internal review and requested the PTO supply re-
sults to the IG. That is one of our challenges, and that is, in fact,
the IG did not, in the ordinary course, do the audit.

I would like at this time to ask unanimous consent that both the
long version, the 32 pages, and the short version, the 16-page re-
port, be placed in the record.

Without objections, so ordered.*

When the report came back to the IG, it contrasted with the two
reports I just mentioned, a long report that outlined serious flaws
in the process, including, as I said, managers saying they did not
have the tools 43 or 44 percent of the time to evaluate whether or
not the work was being done.

Sadly, in the 16-page filtered report, this was paired down to
where it said, “Some said they did. Some said they didn’t.” That
is not acceptable. We all understand that, if nearly half of all man-
agers say they don’t have the tools, then, in fact, the tools are cer-
tainly not available to them.

The leaked internal 32-page report suggests that problems at the
PTO may have been far deeper and, at least to this Member, may
have been sanitized in the 16-page report. The 32-page report in-
cluded stronger guidance to correct the abuses. Unfortunately,
many of these recommendations were watered down or filtered out
of the report provided to the Office of Inspector General.

Not only is this problematic for the purpose of good governance,
but it is an abuse that jeopardizes the quality of PTO work and,
in fact, makes us question whether or not any agency ever can, in
fact, be assigned internal review by an Inspector General again.

Time and attendance records must be carefully monitored at the
time when 600,000 applicants are still backlogged and the number
of patent applications increase by 5 percent each year. The success
of our inventors and the economy demands no less.

Practices by the PTO employees with names like “end-loading”
and “mortgaging” are scams against fee-paying applicants and do
nothing to benefit the quality of the examiner’s work. And the 32-
page internal report found that, of managers interviewed, 77 per-
cent felt they have one or more employees who engage in end-load-
ing, which is waiting till the last minute to complete work on their
quotas.

Later we will see graphs of spikes that show a dramatic increase
at the end of the time. As, in fact, a historic fee-paying applicant,
I can tell you one thing. Some of that is waiting till the end and
dusting off final work. And I can accept some of that. But clearly
there is an irresistible incentive at the end of a quarter to get
something off your desk that often means that what you get is a
rejection with a vague statement that you have to overcome.

Their rejection takes only a few moments, but it can cost you
thousands or tens of thousands of dollars to simply say, “You didn’t
get it right. You didn’t look at the detail.” You were simply trying
to get it off your desk.

*See Appendix for submitted material.
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These and other abuses by this Committee cannot be tolerated.
And the inability of managers to know whether or not the workers
are actually performing the work cannot be tolerated by the Com-
mittee on Oversight.

So together I am thrilled to hear from our witnesses today.

And I now take the pleasure to yield to my co-partner in this,
the gentleman from Maryland, Mr. Cummings.

Mr. CUMMINGS. Thank you very much, Mr. Chairman.

I was, first of all, pleased that you and Mr. Goodlatte and cer-
tainly Mr. Conyers have called this hearing today.

Unfortunately, we found out that we could not have one of our
experts in the Congress, Mr. Connolly, to be a part of the panel
without giving up one of our minority witnesses. So, therefore, I am
going to yield my time to him. He has worked very, very hard on
this issue, spent his blood, sweat, and tears. And so, therefore, I
yield my time to him.

Mr. CoNNOLLY. I thank my friend from Maryland, and I thank
him for his graciousness.

Today’s hearing examines the United States Patent and Trade-
mark Office, which Congress has entrusted with a critical mission
of turning the words of the copyright clause of the United States
Constitution into a living reality for thousands of American inven-
tors and entrepreneurs.

PTO is a unique user-fee-supported agency that relies on zero
taxpayer dollars to fund operations, minimizes Federal real prop-
erty and utility costs, and is fundamentally performance-based in
that the organization strives to use real quantitative outcome
metrics to measure productivity and incentivize better performance
from its patent professionals.

PTO has long prided itself on being a result-driven agency that
holds its patent examiners to strict quota requirements. Indeed, it
does have much to be proud of, particularly its performance in fis-
cal year 2014, when it is anticipated that PTO’s core of 8,500 pat-
ent professionals will act on more than 600,000 patent applications
and issue more than 300,000 new patents.

As one of our witnesses will testify today, 2014 is likely to be
PTO’s most productive year in its 224-year history. However, that
is not why we convened today’s hearing.

We are here to examine a cloud that threatens to overshadow
and undermine much of the positive work cited above. The irre-
sponsible abuse of user fees by a certain subset of examiners who,
in the process of committing time card fraud, being unresponsive
to patent applicants, and submitting incomplete work not only
wastes applicants’ dollars, but dishonor and insult the vast major-
ity of dedicated and hard-working PTO employees.

Let me be crystal clear. The isolated, though outrageous, anec-
dotal reports of abuse transcend partisanship and concern every
member of this staff. Significantly, the most outrage and anger I
have personally encountered toward the time and attendance abuse
has been levied by PTO workers themselves who greatly resent
working long hours to meet stringent performance standards only
to have their own collective reputations dragged through the mud
by a small minority of cheaters and bad apples.
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It is incumbent upon all of us on behalf of PTO’s critical constitu-
tional mandate and the thousands of hard-working civil servants
who are working hard and playing by the rules every day that we
work with PTO to ensure it has effective systems in place to root
out and hold accountable those few examiners who would threaten
the reputation of everyone.

It is also important that we not oversimplify matters or do more
harm than good by overreacting to isolated incidents with bureau-
cratic, one-size-fits-all solutions, for the reality is that the major
challenges facing PTO are neither simple nor easy to overcome.

My hope is today’s hearing will move beyond addressing symp-
toms related to telework to focus on the fundamental PTO prob-
lems related to insufficient performance metrics that may be sub-
ject to gaming and managers who are stuck in an antiquated “If
I can’t see you, you must not be working.”

The bottom line is that it is striking how the most concerning as-
pects of this hearing—issues related to balancing the need for qual-
ity and quantity and questions over whether the correct incentives
are being set—have actually little to do with telework, per se.

These are issues that would face the Agency and, indeed, have
faced the Agency whether all of its work is receded in cubicles or
working from home or remote locations.

It is important to remember the PTO instituted its telework pro-
gram to empower the Agency to enhance its workforce capabilities
without incurring additional costs in the form of real property ex-
penses and high attrition.

Based on the program’s specific goal, PTO’s pioneering telework
actually has been successful. As Commissioner Focarino will tes-
tify, since 2005, PTO has been able to double the number of patent
examiners, to total approximately 8,300 today, without incurring
additional property costs, while lowering attrition from 9.07 per-
cent to 3.4 percent this year.

In addition, PTO’s continuity of operations operations have been
approved. For example, during the March 2013 snowstorm that
shut down the entire Federal Government, PTO’s patent examiners
maintained an 83 production rate. Very impressive.

I hope today’s hearing is not the opening of an effort to curtail
the productivity tools that were enacted by the Telework Enhance-
ment Act of 2010, which I was proud to help write alongside with
Mr. Sarbanes and my friend and colleague Mr. Wolf from Virginia.

I want to thank the witnesses for being here today and thank our
Chairmen and Ranking Members for holding the hearing.

And, Mr. Chairman, finally, I would ask unanimous consent that
a letter addressed to the four of you from the Association of Com-
muter Transportation be entered into the record.

Chairman IssA. Without objection and delight, so ordered.

[The information referred to follows:]
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Mr. CoNNOLLY. I thank the Chair.

I thank my colleague and friend from Maryland for being so gra-
cious.

Chairman IssA. Does the Ranking Member have anything else?

Mr. CumMmMINGS. No.

Chairman IssA. Thank you.

All Members may have 5 days in which to submit written state-
ments for the record.

With that, we go to our first panel of witnesses. Pursuant to the
normal rules, Mr. Wolf will not be sworn. However, I would ask all
other witnesses to please rise to take the oath.

Raise your right hands. Do you solemnly swear or affirm that the
testimony you give will be the truth, the whole truth, and nothing
but the truth?

Thank you. Please be seated. Let the record reflect that all wit-
nesses answered in the affirmative.

Our first witness this morning will be the Honorable Frank Wolf.
He is a Member of Congress and has been for many, many years.
He is in his 17th term.

He is a senior member of the Virginia delegation and serves as
Chairman of the Commerce, Justice, Science, and Related Agencies
Subcommittee on the Appropriation Committee. He also serves on
the Transportation, Housing and Urban Development Committee.

Prior to being elected to the U.S. House of Representatives in
1981, Congressman Wolf served in the United States Army as a re-
servist and later became an attorney for the military. He earned
his J.D. From Georgetown University Law Center and his under-
graduate degree in political science from Pennsylvania State Uni-
versity.

It is, in fact, a great pleasure to have a long-serving and distin-
guished Member of his standing. And I would ask that—as I under-
stand, you are not going to take questions—but that you give your
testimony and then we will go on.

The gentleman is recognized.

TESTIMONY OF THE HONORABLE FRANK WOLF, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. WoLF. I thank you, Mr. Chairman, and thank the Committee
Members for allowing me to testify today.

I am pleased to say I am a huge advocate of telework. Time and
again, I have said there is nothing magic about strapping yourself
into a metal box and driving 40 or 50 miles a day. If you have a
job that is conducive to teleworking, then you should be given the
opportunity to telework. Many members of my staff regularly
telework. Studies show that telework increases worker produc-
tivity, reduces traffic, helps the environment, and is also a quality-
of-life issue.

But the series of articles in the Washington Post over the last
several months detailing problems with the Patent and Trademark
Office telework programs are very, very alarming. Secretary
Pritzker is well aware of my displeasure. She and I have talked on
the phone about the issue, and I have also written in a communica-
tion with her. I want to enter in the record my August 11, 2014,
letter to her.
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It clearly states my unhappiness with PTO and ends with this
sentence: “I encourage you to take immediate action to hold these
fraudulent employees accountable and send a clear message that
this abuse will no longer be tolerated.”

I also want to submit to the hearing record my September 15,
2014, letter to the U.S. Attorney for the Eastern District of Virginia
urging him to open a criminal investigation into possible fraudu-
lent activities at PTO with regard to time and attendance.

To say that I am extremely disappointed that PTO failed to man-
age its telework program and, in general, to provide adequate man-
agerial oversight throughout their organization would be an under-
statement.

Compounding this are attempts, I believe, to minimize the prob-
lem. While I am confident that the vast majority of people working
at PTO are honest, hard-working Federal employees, there are
some, unfortunately, who are abusing the telework program. They
should be fired and, in all honesty, they should have been already
dismissed.

I firmly believe that PTO and the Commerce Department failed
to terminate employees who abuse the system. Other telework pro-
grams across the Federal Government could very well be in jeop-
ardy. It is imperative that PTO identify any misconduct and man-
agement lapses and work to put in place systems to ensure that it
does not happen in the future.

I understand that some mid-level managers at PTO feel like
their hands are tied, but there are certain things that can be done
and must be done to ensure that staff are actually working their
80 hours a pay period. I also understand that PTO has the capa-
bility to know if their employees are in the building or are working
on their computers, but these tools are not used.

I would also like to point out that these abuses weren’t just per-
petrated by telework employees, but that other employees who re-
port every day to the PTO headquarters building in Alexandria
have also been gaming time and attendance through the system.

I understand that PTO has brought the National Academy of
Public Administration to review its telework program. This is a
very, very positive first step. But I would urge the Committee to
ask that the NAPA report not only to the PTO, but also to the
Committees. You need to make sure that their recommendations
are carried out.

NAPA, as you know, was chartered by Congress to assist Fed-
eral, state, and local governments at improving the effectiveness,
efficiency, and accountability. I have enlisted NAPA on multiple oc-
casions during my tenure as Chairman of the Commerce, Justice,
Science and Appropriations Committee.

NAPA played a major huge role in the transformation of the FBI
following the 9/11 attacks. But the difference there is Director
Mueller really wanted NAPA to be involved. He was encouraging
NAPA, and he pretty much said, “We are going to do what NAPA
tells us to.”

I have asked NAPA to work with the Department of Commerce
to study the effects of offshoring the U.S. workforce. In 2013, NAPA
worked with NASA to review its security practices, some Chinese
espionage, and things like this, and NASA was really not excited
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about it. And so they are not sure they are really going to carry
it out.

So I would think the Committees ought to get the report from
NAPA to make sure that NAPA recommendations are followed.
NAPA does good work. It is independent and it is nonpartisan. It
would bring a fresh set of eyes to the problem and provide a thor-
ough review of PTO’s telework programs and make recommenda-
tions to return it to the model program—and it was a model—that
it once was.

Again, I appreciate the opportunity to testify. This is an impor-
tant issue, and Congress has a clear role with regard to the over-
sight. Moreover, I think telework has an important role to play in
improving morale, improving productivity, cutting rents and office
overhead costs, and alleviating traffic congestion, and allowing in-
dividuals to spend more time with their families, but only if those
who participate in these programs follow appropriate and effective
management guidelines.

And I thank both the Committees for having the hearing.

[The prepared statement of Mr. Wolf follows:]
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Chairman IssA. I thank the gentleman. All the references you
made will be included in the record without objection.
[The information referred to follows:]
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Chairman Issa. And I would like to take a short point of per-
sonal privilege.

And, Congressman Wolf, Frank, thank you for your many years
of service. This may be the last time you testify before this Com-
mittee as a current Member. But I suspect we will hear from you
in your retirement as you continue to be so dedicated. So thank you
for your extra effort here today.

Mr. WoLF. Thank you, Mr. Chairman.

Thank you, Members.

Chairman ISSA. Our second witness today is the Honorable Mar-
garet Focarino. She is the Commissioner of Patents at the United
States Patent and Trademark Office.

She was appointed in January 2012 to her present position. But
she is, in fact, not new to the PTO. She has been the Chief Oper-
ating Officer and she has been responsible for the administration
of the patent operation examining policy.

She began her career, though, with the PTO in 1977 as a patent
examiner. She was later promoted to senior executive service and
served as the Deputy Commissioner for Patents for a time. She
earned her certificate in advanced public management at Syracuse
University and earned her undergraduate degree in physics at
State University of New York.

Thank you and welcome.

Our third witness is the Honorable Todd Zinser. He is the In-
spector General of the United States Department of Commerce.

In his position, Mr. Zinser leads the team of auditors, investiga-
tors, attorneys, and support staff responsible for improving the De-
partment’s business, scientific and economic programs and oper-
ations.

Prior to being sworn in as the fifth Inspector General in Decem-
ber of 2007, he served 24 years as a career civil servant in the U.S.
Department of Labor and the United States Department of Trans-
portation.

He holds his master’s degree from Miami University and his
bachelor’s degree from Northern Kentucky University. Additionally,
he completed the Senior Managers in Government Program at Har-
vard University’s Kennedy Center for Government.

Our next witness is Mr. Robert Budens. Mr. Budens is President
of the Patent Office Professional Association. In his position, Mr.
Budens represents and protects the interest of more than 8,000
patent examiners and other patent professionals at the United
States Patent and Trademark Office. In addition, he serves on the
PTO’s Patent Public Advisory Committee.

Prior to joining the Association as President in 2006, Mr. Budens
served at the PTO as a Ph.D.-level biotechnology examiner who
specialized in immunologic methods of detecting and treating HIV
and AIDS. That is really technical patent-examining.

Mr. Budens earned his MS in immunology from the University
of Texas, Southwestern Medical Center, and his BS and MS in
microbiology from Brigham Young University. Wow.

Ms. Esther Kepplinger, our fifth witness, is Chief Patent Coun-
selor for Wilson, Sonsini, Goodrich & Rosati. In her current posi-
tion, she serves as the firm’s liaison to the Patent and Trademark
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Office in order to ensure the patents are filed efficiently and en-
hance the firm’s interparty’s PTO practice.

Prior to joining the firm in 2009, she served as Deputy Commis-
sioner of Patent Operations at the PTO for a full 5 years. As Dep-
uty Commissioner, she oversaw the patent examination process
with the Nation’s patent examiners reporting to her.

Ms. Kepplinger pursued her graduate studies in biochemistry
and earned her BS in biology from Indiana University of Pennsyl-
vania. And she will testify today in her capacity as Vice Chair of
the Patent Public Advisory Committee.

Our last witness today, Mr. William Smith. Mr. Smith is of coun-
sel at BakerHostetler. In his position, Mr. Smith advises clients on
issues regarding prosecutions and appeals in patent applications,
reissues, and reexamination procedures.

Prior to entering private practice in September of 2007, Mr.
Smith served 31 years at the U.S. Patent and Trademark Office,
making patent determinations. He also served as an administrative
patent judge at the Patent Trial and Appeal Board for a full 19
years.

He earned his J.D. from the University of Baltimore School of
Law and his engineering degree from Georgia Institute of Tech-
nology. Mr. Smith will testify today in his individual capacity.

I would ask each witness to summarize your testimony. As you
saw, we will try to stay as close as we can to 5 minutes. If you will
do that, we guarantee your entire written statements be placed in
the record.

Ladies first. Ms. Focarino. Thank you.

TESTIMONY OF MARGARET A. FOCARINO, COMMISSIONER
FOR PATENTS, UNITED STATES PATENT AND TRADEMARK
OFFICE

Ms. FOCARINO. Chairman Issa and Members of the Committees,
thank you for this opportunity to appear before you to discuss the
United States Patent and Trademark Office’s telework program
and recent press reports regarding its operation and management.

We take these reports very seriously, and that is why I want to
share with you today how our program works, why it plays a crit-
ical part in our Agency’s role in advancing innovation, and what we
are doing to continue to improve our program.

I would first like to acknowledge Chairman Wolf’s leadership on
telework issues and thank him for his support of the many im-
provements we have made to our operations in recent years.

He has raised his strong concerns about abuse in our telework
program, which we are doing our best to address, including hiring
an independent consultant, the National Academy of Public Admin-
istration, to evaluate our telework programs and to advise us on
further improvements.

I would also like to acknowledge the work of the Department of
Commerce Inspector General. We have worked closely with the IG
staff on a number of issues and continue to discuss and consider
their recommendations.

Our telework program has been a critical part of improving our
patent operations in recent years. No program is perfect, and the
USPTO’s telework program is no exception. Our own investigation
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into whistleblower allegations of time and attendance abuse, as
covered in recent press reports, helped shine a light on areas where
our telework program needed to be improved.

Our investigation identified isolated abuse. Following the inves-
tigation, we took immediate disciplinary action. We also imme-
diately took other actions to improve our program. In July of 2013,
submitted a report to the OIG with eight recommendations. We
have addressed these recommendations and taken additional steps
to strengthen the oversight and management of USPTO’s patent
telework program.

Since 2012, we developed new, more effective guidance on our
patents telework program, ensured that these policies were acces-
sible, and then conducted extensive training sessions to make sure
that our supervisors understand and follow the policies so that bet-
ter controls are in place to help account for hours worked.

We now require the use of electronic collaboration tools for full-
time teleworkers to improve the accessibility and interaction be-
tween teleworking employees, their supervisors, and their on-cam-
pus colleagues, and we have standardized the process for accessing
relevant electronic records to be used when investigating alleged
violations.

We are clarifying what steps supervisors should take if they sus-
pect any misconduct, and we are ensuring that we proceed appro-
priately and consistently in those situations.

All of these actions help ensure our programs are effective, that
employees are accessible and responsive, and that expectations for
both supervisors and employees are clearly communicated and un-
derstood.

Further, to ensure that we have the best tools and procedures in
place, USPTO has also established two cross-agency teams to ex-
plore additional ways to prevent abuse and intervene early and to
review the entire conduct process, including consistent, effective en-
forcement of policies.

USPTOQ’s core mission is to deliver high-quality and timely exam-
ination of patent and trademark applications. To effectively man-
age our increasing workload while maintaining high-quality stand-
ards in a constantly evolving technological and legal environment,
we have grown and invested in our workforce to enable them to
perform their mission to the best of their ability.

Our telework program has increased the USPTO’s ability to re-
cruit and retain highly skilled employees with technical back-
grounds throughout the country, while producing substantial oper-
ational cost-savings. It has allowed us to more than double the
number of patent examiners since 2005 without significantly in-
creasing our real estate footprint.

Following the press coverage this summer, our management
team conducted briefings for your Committee staffs on the
USPTO’s telework program, on the reports submitted to the De-
partment of Commerce Inspector General in July of 2013, and on
the improvements already implemented. We continue to implement
management changes, addressing time and attendance, including
through engagement with our unions.

Chairman Issa, we understand that some serious issues were
raised in recent press reports. Please be assured that we are taking
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many necessary steps to strengthen and improve management con-

trols around our telework program so that it serves our innovators

and remains one that is aspired to by all other Federal agencies.
[The prepared statement of Ms. Focarino follows:]
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Chairman Goodlatte, Chairman Issa and Members of the Committees:

Thank you for this opportunity to appear before you to discuss the United States Patent and
Trademark Office's (USPTO’s) telework program and recent press reports regarding its operation
and management. We take these reports very seriously, and that is why T want to share with you
today sow our program works, why it plays a critical part in our agency’s role in advancing
innovation, and whai we are doing to continue to improve our program.

Delivering high-quality and timely examination of patent and trademark applications is a core
part of the USPTO’s mission. And the USPTO has benefited from the enactment and
implementation of the 2011 Leahy-Smith America Invents Act (ATA) which both supported
many improvements already occurring at the agency and provided new authorities for the
USPTO to improve the patent system. As intellectual property becomes more important in the
global marketplace and innovative companies are relying more than ever on their intellectual
property to grow their businesses, application filings at our agency continue to increase at
significant rates.

To effectively manage this workload, while maintaining high-quality standards in a constantly
evolving technological and legal environment, we have grown and invested in our workforce to
enable them to perform their mission to the best of their ability. Our pioneering telework
program is a critical part of these efforts. Our telework program has increased the USPTO’s
ability to recruit and retain highly-skilled employees with technical backgrounds throughout the
country while producing substantial operational cost savings. It has allowed us to more than
double the number of patent examiners since 2005 without significantly increasing our real estate
footprint. In FY2014, based on more than 5,000 full-time teleworkers, the USPTO avoided more
than $34 million in rent as a result of its telework program.
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Since 2009, we have been able to reduce our backlog of newly filed applications by
approximately 20 percent, despite a 5 percent annual increase in filings, and we have shortened
total pendency by 18 percent.

But, of course, no program is perfect, and the USPTO’s telework program is no exception. The
USPTO has one of the oldest and most established telework programs within the Federal
workforce and, as a result, sometimes has been the first to encounter unique challenges. Our
own investigation in 2012 into whistleblower allegations as covered in recent press reports
helped shine a light on areas where our telework program needed to be improved. In that
investigation, we found isolated abuse and took actions to address those cases.

As I said, we take these issues very seriously. That is why we moved forward with a number of
concrete steps following our 2012 investigation and have continued through today to take steps
to strengthen the oversight and management of the USPTO’s patent telework program to ensure
the integrity of our operations.

We are confident these actions will help ensure that this important program continues to benefit
our agency, our employees and our stakeholders while minimizing the potential for abuse.

First, in 2012, after receiving the four whistleblower complaints alleging possible time and
attendance abuse, the USPTO investigated the claims, immediately took action to address issues
raised during the investigation, and subsequently submitted a report to the Department of
Commerce Office of the Inspector General (OIG). In the report to the OIG, we made eight
recommendations to improve our program. We began implementing these recommendations and
taking other actions even before submitting the report.

Those actions included requiring the use of electronic collaboration tools for full-time
teleworkers to improve the accessibility and interaction between teleworking employees, their
supervisors, and their on-campus colleagues.

We also revised and strengthened our procedures in a number of ways. We developed new,
more effective guidance, made these policies fully accessible and then conducted extensive
training sessions to make sure that our supervisors understood and followed the policies so that
better controls were in place. Based on our review, we discovered some additional areas where
policies, procedures and compliance could be improved and took action accordingly.

Further, we have standardized the process for accessing relevant electronic records to be used
when investigating alleged violations. We are clarifying what steps supervisors should take if
they suspect any misconduct and we are ensuring that we proceed appropriately and consistently
in those situations.

All of these actions help ensure our programs are effective, that employees are accessible and
responsive, and that expectations both for supervisors and employees are clearly communicated
and understood.
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Further, to ensure that we have the best tools and procedures in place, the USPTO has also
established two cross-agency teams (including representatives from Patents, Employee
Relations, Labor Relations and Office of General Law) to (1) explore additional ways to prevent
abuse and intervene early, and (2) to review the enfire conduct process including consistent,
effective enforcement of policies.

Also, working closely with the Department of Commerce, at the end of last month we contracted
with the National Academy of Public Administration (NAPA). NAPA is an independent,
nonpartisan, nonprofit organization chartered by Congress to improve government performance.
We engaged this highly respected group to provide a thorough and independent evaluation of our
telework programs and to advise us on further opportunities for improvement and the application
of any additional best practices in this area.

Following the press coverage this summer, our management team conducted briefings for your
committee staffs and also for House Appropriations committee staff on the USPTO’s telework
program, on the report submitted to the DOC Inspector General in July 2013, and on the
improvements already implemented by the USPTO. We will continue to provide your
committees with updated briefings upon your request. And, since that time we continue to
implement management changes addressing time and attendance, including through engagement
with our unions.

Chairman Goodlatte, Chairman Issa, we understand that some serious issues were raised in
recent press reports. Please be assured that we are taking many important and necessary steps to
strengthen our telework program and improve controls to best manage our program so that it
serves our innovators and remains one that is aspired to by all other Federal entities.

#HH
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Chairman IssA. Thank you.
Mr. Zinser.

TESTIMONY OF THE HONORABLE TODD J. ZINSER,
INSPECTOR GENERAL, U.S. DEPARTMENT OF COMMERCE

Mr. ZINSER. Chairman Goodlatte, Chairman Issa, Ranking Mem-
bers Conyers and Cummings, we appreciate the opportunity to tes-
tify today.

Earlier this year, internal PTO reports, which were published in
the Washington Post, in an investigative report issued publicly by
my office concerning waste and mismanagement at the Patent
Trial and Appeal Board, have raised serious questions about PTO’s
management of its workforce, in particular, whether time and
telework abuse have become a systemic problem at PTO.

A number of factors place PTO at significant risk for time and
telework abuse. These include PTO’s increased flexi-time policy,
the very large percentage of employees participating full-time in
telework programs, limitations placed by PTO’s senior management
on the use of tools and data when time or telework abuse is sus-
pected, and what is at least perceived to be a culture that has de-
veloped over time that has de-emphasized time and attendance
rules in favor of patent examiner production results.

The 32-page report produced by PTO investigators contained
very candid quotes from more than 75 interviews with supervisors
and managers about these risk factors, some of which I will repeat
here. We are currently looking into several time and attendance
matters and auditing PTO’s quality assurance program, including
our review of end-loading and patent mortgaging.

End-loading occurs when patent examiners submit large amounts
of their work at the end of the quarter rather than consistently
throughout the quarter. Supervisors describe the end-loading prob-
lem in the following manner: “Some make you question whether
the excessive end-loaders were actually working.” Another stated,
“On its face, it raises the question about how good it can be if it
all was done at the end.”

Patent mortgaging occurs when examiners deliberately submit
incomplete work to get automatic credit necessary to meet their
production goals. Unlike end-loading, PTO considers patent mort-
gaging to be misconduct. But some supervisors believe that PTO
overlooks conduct issues as long as an examiner’s performance is
acceptable. One supervisor summed it up this way: “They overlook
conduct issues. They don’t care anymore. The only focus is that we
are the number one agency with happy employees.”

While this may not reflect the views of all supervisors, both end-
loading and mortgaging do raise questions about how examiners
are actually using their time. The risk created by the increased
flexibilities in PTO’s work schedules and alternative work locations
were reflected by supervisors in the following comment: “There is
quite a bit of flexibility for the examiners. The office should con-
tinue to work with POPA to allow supervisory patent examiners
the tools to account for time and attendance and work perform-
ance.”

Based on our work and our review of the internal PTO reports,
I would offer the following observations:
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First, based on the evidence we have seen so far, I do not think
that time and telework abuse of PTO has yet reached the systemic
level. But the only reason that is not the case is because I am con-
fident that the vast majority of PTO employees are honest. It is,
nonetheless, a serious problem.

The findings of our work and PTO’s internal investigations indi-
cate that it would be extremely easy, compared to other Federal
workplaces, for large numbers of the PTO workforce to cheat on
their time if they wanted to do so.

Second, PTO has been taking some corrective steps since learn-
ing of allegations of systemic time and telework abuse, but it needs
to do more. PTO should go back and adopt the 15 specific rec-
ommendations made in the initial 32-page report.

In addition, supervisors and employee relations staff should be
able to readily access any available data, when necessary, to re-
solve questions about an employee’s time and attendance and work
production.

Finally, PTO senior leaders need to ensure they do not minimize
the problem. The first thing that should be done is that PTO senior
leadership should recognize and reward the members of the inves-
tigative team responsible for documenting the problems and
issuing the 32-page report.

Those employees who called our hotline about this problem are
certainly whistleblowers, but so are the PTO team members who
investigated and candidly reported their results to management. I
would ask the senior leadership of PTO to protect them in their ca-
reers for their courage in issuing their report.

Chairmen Goodlatte and Issa, this concludes my statement. I
look forward to answering any questions the Committee may have.

[The prepared statement of Mr. Zinser follows:]
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Chairman IssA. Thank you.
Mr. Budens.

TESTIMONY OF ROBERT D. BUDENS, PRESIDENT,
PATENT OFFICE PROFESSIONAL ASSOCIATION

Mr. BUDENS. Chairman Goodlatte, Chairman Issa, Ranking
Member Conyers, Ranking Member Cummings, and Members of
the Committees, POPA represents more than 8,500 patent profes-
sionals at the USPTO, including more than 8,300 patent examiners
who determine patentability.

The Washington Post has published articles alleging widespread
time and attendance abuse among teleworking examiners. One ar-
ticle discussed a 32-page draft report that differed significantly
from a final agency report submitted to the Inspector General.

The article alleged that information had been filtered out to hide
the worst telework abuses. Another article alleged the draft report
found that thousands of telecommuting and patent examiners had
lied about their hours, language that is just not there.

Many assumed that the draft report was some sort of gospel fact
rather than what it was, a collection of anecdotes and unsubstan-
tiated allegations. That is why the draft was never sent to the IG
in the first place and does not bear the signature of Fred Steckler,
the USPTO’s chief administrative officer.

Agency culture already ensures that any nonworking examiner
will face disciplinary action. The Agency has a performance ap-
praisal plan that tightly controls examiner performance. Examiner
performance is tracked and reported every 2 weeks. Both quarterly
and yearly performance is reported and used as the basis of dis-
ciplinary action.

Production is measured in 6-minute intervals using a page full
of statistics. Quality is measured over 19 different examination du-
ties. Docket management requires examiners to complete work
within prescribed time periods. This is so complex that it requires
computerized calculators now to enable examiners to track per-
formance.

Stakeholder interaction requires examiners to provide courteous
and professional service as well as advice on searching and pros-
ecution issues to the public and their peers. Examiner actions are
also reviewed by both the inventor and his or her attorney, who
have a vested interest in pointing out examiner errors.

Anyone who understands patent-examining and the many tools
the Agency has for tracking examiner activities knows that it
would be impossible for the agency to have its most productive year
ever, yet have thousands of examiners getting paid for not working.
There is no systemic plague of poorly performing employees at the
USPTO.

Any organization of 12,000-plus employees will have a handful of
employees who run into difficulties in the workplace. When it be-
comes necessary, history shows that the Agency is capable of tak-
ing action to deal with employee behavior.

In August 2005, the National Academy of Public Administration
issued a major study of the issues facing the USPTO. The NAPA
report showed that the Agency removed 18 examiners in a year
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when only 210 employees were removed from Federal service
across all nondefense Federal agencies. That is almost 10 percent.

Before the Post articles, the Agency and POPA had already re-
solved some issues raised in the reports. When a few examiners
had managed to receive performance bonuses while having overdue
cases, we agreed to modify the dock and management award cri-
teria to prevent this situation.

When it became apparent that the number of office actions re-
turned for correction could skew an examiner’s docket management
performance, we agreed to further modify the element and award
criteria to prevent this from happening.

POPA is concerned by the misinformation regarding work credit
abuse or mortgaging by examiners. It has been alleged that exam-
iners can intentionally submit incomplete work for credit and use
that credit for making production and awards. This is just plain
wrong. All the authors already know that mortgaging has never
been acceptable behavior condoned either by the USPTO or POPA.

The best that can be said is that they are confusing mistakes for
intentional lack of effort. It is a well-recognized practice that ac-
tions containing mistakes that are corrected in a timely fashion
count as legitimately completed work.

Implementing disruptive procedures to ensure that an examiner
is working the full 80 hours per pay period is counterproductive.
Patent-examining is mentally demanding work. Much time is spent
in activities that do not require being parked in front of a com-
puter, such as reading and becoming familiar with patent applica-
tions, reading prior art references, reading applicant responses and
appeal briefs, and answering phone calls.

Every time the examiner is interrupted by some tracking proce-
dure, it represents a loss in productivity. Instead of focusing on ex-
amination, they have to focus on ensuring that their supervisors
are aware that they are working.

The best way to ensure that employees are working is to have
a good, objective set of performance goals and then determine if
employees meet them. Examiners are paid to accomplish perform-
ance goals, not to keep an office chair warm and a light flashing
on a supervisor’s computer screen.

Thank you very much.

[The prepared statement of Mr. Budens follows:]**

*#*See Appendix for supplemental material submitted with this statement.
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Chairman Goodlatte, Chairman Tssa, Ranking Member Conyers, Ranking Member Cummings,
and Members of the Committees,

Thank you very much for this opportunity to present the views of the Patent Office
Professional Association (POPA) on issues facing the U.S. Patent and Trademark Office
(USPTO) and POPA.

POPA represents over 8,500 patent professionals at the USPTO. The vast majority of
these, approximately 8,300, are the agency’s patent examiners — the engineers, scientists and
attorneys who determine the patentability of the hundreds of thousands of patent applications
received in the USPTO each year. POPA’s members are diligent, highly skilled, hard working
professionals. The quasi-judicial work they do is extremely complicated — bridging both
technology and intellectual property law. They take great pride in the work they do and are
committed to maintaining the quality and integrity of America’s patent system.

America’s economic struggles over the last several years have highlighted the importance
of stimulating innovation and protecting intellectual property in the United States and the world.
Throughout its history, America’s ability to innovate has been a key driver in reversing
economic downturns.

The U.S. patent system is a powerful engine driving innovation in America. It has been
the foundation upon which America has built the most powerful and robust economy in history.
The vital role of patents to the U.S. and global economies is clearly evidenced by the rapidly
expanding efforts of inventors and companies to protect intellectual property throughout the
world. And that intellectual property receives protection through the efforts of the many
employees of the USPTO, particularly its Examining Corps — the thousands of patent examiners
of the USPTO. They are the agency’s greatest asset.

In August 2009, after decades of strained labor-management relations that left the
USPTO with low morale, high attrition and a 750,000+ backlog of new unexamined patent
applications, senior leaders from both the USPTO and POPA came together and agreed to
embark on a social experiment to see whether or not we could change the relatively unproductive
culture of conflict we had known for so long to a more productive culture of collaboration that
would result in effective, workable solutions addressing the many problems facing the agency.

Neither side knew whether we would be successtul, but both sides knew that we needed to try a
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different approach as we faced the many challenges of a massive backlog of work and a rapidly
expanding workforce. We had much to gain and little to lose by trying.

Director David J. Kappos, set forth two primary parameters to govern our social
experiment. First, he wanted employee performance and conduct problems treated as fixable,
not terminal, as they had been treated for so many years. He understood that it usually requires
about six years and several hundred thousand dollars to train a single examiner to the level of a
primary examiner, i.e., an examiner able to independently examine patent applications and allow
patents.

Second, he admonished us to not let the perfect get in the way of the good — find a 70%
solution, put it to the test and then make iterative changes to further improve on the 70%
solution. We would be much more likely to achieve a successful outcome through the iterative
process than to spend considerable time and effort trying to find the perfect solution. To be
clear, in 2009 these parameters represented revolutionary concepts in the USPTO labor-
management environment.

We formed a joint task force, locked ourselves in a large windowless conference room,
unaffectionately referred to as “the bunker,” and set about tackling one of our perennial issues —
examiner production goals — the time examiners have to examine patent applications in a given
technology. Each examiner has an individually assigned goal or “Expectancy” representing the
average amount of time to examine a patent application in the examiner’s assigned technologies.
This time is generally expended over about two years of patent prosecution involving multiple
Office actions the examiner does during the examination process. Most examiner production
goals had been established decades earlier and had not been significantly adjusted since 1976 —
before such technologies as cell phones, DVDs, the Internet, and biotechnology even existed.

After months of discussions in the bunker elucidating each side’s issues and interests as
well as the pros and cons of various suggested solutions, the joint Task Force, arrived at a set of
programs known as the 2010 Count System Initiatives (CSI). The CSI constituted the proof of
concept for our social experiment — USPTO management and POPA could come together
collaboratively to solve a serious problem. The rest is now history. Since that first CST Task
Force, the agency and POPA have worked together and reached more agreements and resolved

more issues than in the preceding forty-five years of collective bargaining combined. In the
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process, our attrition dropped to almost negligible levels. This resulted in significant gains in
productivity as examiners progressed up the career ladder with its concomitant increases in
production goals. Through increased productivity and improved incentive programs, the
750,000+ backlog was reduced significantly. Employee morale improved so much that the
USPTO went from the perennial basement of employee satisfaction to one of the very best places
to work in the entire Federal government. In 2014, the USPTO had its most productive year in
its 224-year history, acting on over 600,000 patent applications and issuing over 300,000 new
patents.

Yet, despite these remarkable accomplishments — accomplishments that have been and
should be the basis of accolades and case studies in labor-management relations — some have
chosen to attack the employees and management of the USPTO with unsubstantiated allegations
of wrongdoing, particularly among the agency’s many teleworking employees. These
allegations and innuendos suggest systemic abuse of USPTO workplace flexibilities available to
examiners and other employees such as flexible work schedules and a variety of telework
options. Some believe that the USPTO is paying thousands of examiners high salaries and big
bonuses for doing nothing. Some have recommended instituting procedures for monitoring
every minute of examiners’ work time that ignore the practical realities of the patent examination
process and are both intrusive and unworkable at the USPTO. Their recommendations suggest
that it is far more important for the USPTO to expend its limited resources attempting to know
exactly what an examiner is doing every minute of every work day — an impossible goal — than to
expend its resources on its Constitutional mission — protecting intellectual property in America
by granting patents and trademarks.

POPA begs to differ.
USPTO Performance is Directly Linked to Examiner Performance

In August, 2014, the Washington Post began publishing a string of articles alleging
widespread time and attendance abuse among teleworking examiners at the USPTO. One article
discussed a leaked draft USPTO report (referred to hereafter as the 32-page report) to the

Commerce Inspector General (IG) that differed significantly from the final agency report
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submitted to the IG in July, 2013." The article alleged that the USPTO had filtered out
significant information from the final report to hide the worst telework abuses. Another article
alleged that the 32-page report found “that thousands of telecommuting patent examiners had
lied about their hours,” language that is not readily apparent in the 32-page report.” These and
many subsequent reports by the Post and other media outlets, assumed that the draft 32-page
report was some sort of gospel fact rather than what it was — a draft, heavily biased collection of
anecdotes and unsubstantiated allegations. That is why the draft was never sent to the IG in the
first place and does not bear the signature of Fred Steckler, the USPTO’s Chief Administrative
Officer. It is unfortunate that this leaked draft report has now resulted in such a profound waste
of time and resources and distracted so many of us from the important work of the USPTO.
Anyone with a good understanding of patent examining and the many tools at the
agency’s disposal for tracking examiner activities, would know that it would be fundamentally
impossible for the USPTO to examine some 600,000 patent applications and issue some 300,000
patents, as it did in Fiscal Year 2014, and yet have “thousands” of examiners getting paid for
work they did not do. The productivity of the agency is directly linked to the productivity of the
examiners. If examiners are not putting out the work, then the agency’s performance suffers and
the backlog of unexamined applications would grow quite rapidly. In addition, an allegedly non-

working examiner will also be subject to performance-based disciplinary action.
Tracking Examiner Performance

Each examiner at the USPTO is generally responsible for achieving his/her production
goal, maintaining an acceptable level of quality across a wide variety of specifically identified
examination duties, moving his/her docketed applications through the prosecution processin a
timely manner (Docket Management), and provide courteous and appropriate assistance to the
public and the examiner’s peers (Stakeholder Interaction). See Attachment 2, Slide Nos. 2-4.
Lower-graded examiners, i.e., junior examiners, have lower production requirements and

generally require prior instruction from the supervisory patent examiner (SPE) and/or primary

! Rein, Lisa, “Patent ofTice filters out worst (elework abuses in report to its watchdog,” The Washington Post,
August 10, 2014

~ Singletary, Michelle, “Teleworking saves money — but let’s keep it honest,” The Washington Post. August 16.
2014
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examiner before taking action in an application. As new examiners progress through their
training and receive promotions to higher GS levels, their production requirements increase and
they are responsible for carrying out the examination process. See Attachment 2, Slide No. 5.
When an examiner has successfully completed the signatory review program, a significantly
heightened review process of the examiner’s final rejections and allowances, the examiner is
granted the status of primary examiner and is independently responsible for essentially all
aspects of the patent examination process.

Each examiner is given a performance appraisal plan (PAP), including a position
description (PD), outlining his/her required duties at his/her grade and level of signatory
authority. Attachment | is a copy of the 28-page FY 2015 PAP/PD for a GS-14 Primary
Examiner. Attachment 2 is a slide set providing a detailed description of each examiner PAP
element. See Slide Nos. 2-46. Attachment 2 also provides detailed information regarding each
of the performance awards available to examiners together with the performance criteria required
for each award. See Attachment 2, Slide Nos. 47-58.

Examiner performance is tracked and reported every biweek. In addition, quarterly
average performance as well as yearly average performance is measured for each respective time
period. Examiners are subject to performance-based disciplinary action for poor performance at
the end of every quarter and at the end of each fiscal year. See Attachment 2, Slide Nos. 4-14.

At the beginning of each biweek, an examiner is automatically charged with 80 hours of
examining time, i.e., the amount of time for which the examiner is responsible for production.
During the course of the biweek, the examiner may spend time doing certain “non-examining”
activities. This non-examining time, often referred to as “other” time, is subtracted from the 80
hours of examining time available. By the end of the biweek, the examiner will usually have
somewhat less than the 80 hours of examining time for which the examiner must have adequate
work credits as calculated according to the Production element of the PAP or face disciplinary
action. At the end of each biweek, the examiner and management receive a “Production Report”
listing each of the examiner’s work credits and a “Statistical Analysis” detailing the examiner’s
performance in a multitude of metrics. See Attachment 2, Slide No. 45.

Similarly, during each biweek, quarter and fiscal year, an examiner must maintain an

acceptable level of examination quality with respect to any of the nineteen different examination
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duties set forth in the Quality element of the PAP for which the examiner is responsible at his/her
grade and level of authority. The supervisor can review any examiner work product the
supervisor desires and charge errors in accordance with the standards set forth in the PAP
Quality element criteria for evaluation. See Attachment 2, Slide Nos. 15-27.

In reviewing the quality of an examiner’s work, supervisors also regularly have the
benefit of insights from both the inventor who is an expert in the technology, and the inventor’s
attorney who is a legal expert. If the examiner has made errors in the examination process, the
inventor and his/her attorney will not usually miss an opportunity to point that out in their
response to the examiner’s Office action. The supervisor may look at the examiner’s action and
the applicant’s response to see if the examiner has committed an error under the PAP Quality
element.

During that same biweek, quarter and fiscal year, the examiner must satisfy his/her
Docket Management requirements by moving various types of patent applications and/or actions
within the prescribed “average expected days” time period and avoid having any applications or
actions reach the “Ceiling Control Days” limit and become a “Ceiling Exceeded” case. See
Attachment 2, Slide Nos. 28-35. Failure to meet these various time periods set forth in the
Docket Management element of the PAP will result in the examiner facing disciplinary action.
Charts showing the various categories and types of applications and/or actions with their
respective time periods can be found in the Docket Management section of the examiner PAP,
Attachment 1.

During that same biweek, quarter and fiscal year, while balancing his/her production,
quality and docket management at an adequate level, the examiner is also responsible for
providing courteous and professional service to external stakeholders by returning phone calls
and emails, providing work schedules and holding interviews. Examiners must also provide
advice on searching and provide other assistance to both the public and their peers in the
USPTO. See Attachment 2, Slide Nos. 36-44

As one comes to understand the incredible number of different ways the agency can and
does measure examiner performance each biweek, quarter and fiscal year, it should become clear
that any allegation that the USPTO is or has been paying “thousands” of examiners’ salaries and

or bonuses while those “thousands” of examiners were not working is a patently ridiculous
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allegation. If “thousands” of examiners were not performing the work they were being paid for,
the agency would be taking disciplinary action against those “thousands” of examiners and the
agency’s performance metrics would be in the basement instead of shooting to new record levels

as they did in FY2014.
USPTO Management Has Many Tools to Change Behavior

POPA strongly disagrees with any assertion that the USPTO has some sort of systemic
plague of poorly performing employees, as alleged by the now infamous 32-page draft 1G report.
We do understand, however, that any organization of 12,000+ employees, whether public sector
or private sector, will have some employees who run into difficulties in the workplace. Here too,
the USPTO has, over the years, developed effective means for correcting undesirable employee
behavior, whether performance or conduct.

When an examiner gets into performance problems, they face a series of progressive
disciplinary measures coupled with opportunities for improving their performance. Performance
actions include Safety Zone Warnings, Oral Warnings, Written Warnings and Removal. Each
action prior to removal is accompanied by a seven-biweek performance improvement period.
For many years, this process began with issuance of the Oral Warning. While considering
performance appraisal in 2010-2011 in view of Director Kappos’ primary parameter to treat
problems as fixable, the PAP Task Force agreed to add the Safety Zone Warning. The Safety
Zone Warning was created in view of both the recognized difficulties of the examination process
and the significant costs in time and productivity training new examiners as compared with
providing help to an existing examiner with performance problems.

In August, 2005, the National Academy of Public Administration (NAPA) issued a major
study of the issues facing the USPTO.> At pages 107-113, the report discusses Employee
Relations issues at the USPTO. Data in the report showed that Oral Warnings were a highly
effective means of correcting performance issues. For example, the agency issued 329 Oral
Warnings in 2004, but only 48 written warnings. Clearly, most employees who received an Oral

Waming wisely used the seven-biweek improvement period to change their performance to

3 “UJS Patent and Trademark Office: Transforming to Meet the Challenges of the 21" Century.” National Academy
ol Public Adminisiration Anpnsi 2005
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avoid progressing to the Written Warning stage. Similarly, there were only 17 removals at the
USPTO in 2004 indicating that written warnings were also effective in providing an employee an
opportunity to get out of disciplinary problems.

Interestingly, the NAPA report also showed that, for example, in 2001, the agency
removed 18 individuals at a time when only 210 individuals were removed from Federal service
across all non-defense federal agencies. Thus, the agency removed almost 10% of all non-
defense federal workers removed in 2001. When it becomes necessary, history shows that the
agency is capable of taking appropriate action to correct employee behavior.

In conduct issues, the agency is equally capable of taking corrective action. For example,
when the agency Chief Information Officer (CIO) identified a problem with some examiners
using too much of the agency’s available internet bandwidth , USPTO management and POPA
came together and worked out a series of progressive disciplinary actions that helped employees
understand the “Rules of the Road” regarding agency internet usage and correct their behavior
accordingly. Together, the agency and POPA developed a workable solution to this issue that

has almost completely eliminated internet usage problems.

USPTO and POPA Work Together to Resolve Issues:
Many Issues Have Already Been Resolved

When the USPTO and POPA began our social experiment to build new and effective
labor relations based on a culture of collaboration, POPA informed the agency that, when it came
to us with data that identified a legitimate issue or reasonable concern, POPA would work with
the agency as best we could to find solutions to the issue or concern. The agency and POPA
continue to follow Mr. Kappos’ directive to find the 70% solution and then rely on the iterative
process to continuously improve upon that initial solution.

The USPTO and POPA continue to meet regularly to review the effectiveness of
initiatives such as the Count System Initiatives, Performance Appraisal initiatives, etc., and to
address deficiencies and/or unintended consequences of our agreements. Even now, we are
meeting to review our various telework programs and address agency and union concerns on this

topic. Indeed, several concerns and/or recommendations raised in both the 32-page draft report



63

POPA Testimony on USPTO Telework
November 18, 2014
Page 10 of 13

and the 16-page actual IG report had already been addressed or were being addressed at the time
the Washington Post first disclosed the reports.

When it became apparent that a few examiners had managed to receive performance
bonuses while having overdue “Ceiling Exceeded” cases on their docket, the agency and POPA
came together and modified the criteria for Docket Management awards to prevent this situation.
Today, to receive a Pendency Award for docket management, an examiner may have no more
than one Ceiling Exceeded case in any Docket Management category within the quarterly award
period.

Just recently, when it became apparent that “Returns” of examiners’ office actions for
correction could inappropriately skew an examiner’s Docket Management performance, the
agency and POPA came together and modified the PAP Docket Management element and award
criteria to prevent this from happening.

Every year since the 2010 Count System Initiatives, the USPTO and POPA have met
annually to review the effectiveness of these initiatives as well as the PAP initiatives and make
any necessary modifications to address both agency and union concerns.

Many people do not realize that, while the public only became aware of the 32-page and
16-page reports after they were disclosed in the Washington Post this past August, the issues
disclosed in these reports date back several years. Many of these issues have already been
addressed by the USPTO and POPA, working in collaboration over the past several years. And
we continue to work today.

Recently, following the recommendations of an independent assessment of labor-
management relations at the USPTO performed by Robert Tobias, Director of Key Executive
Programs at American University and well-known former national president of the National
Treasury Employees Union (NTEU), the USPTO and its three labor unions came together to
form a joint USPTO Labor-Management Forum (LMF). The LMF is composed of the senior
management of the major business units of the USPTO (i.e., Patents, Trademarks, OCIO, etc.)
and the senior leaders of the labor unions. The LMF has already been meeting to further address
concerns regarding time and attendance in an attempt to craft solutions applicable across the

agency.
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One issue of concern to POPA has been the misinformation regarding work credit abuse,
or “mortgaging,” by examiners. At page 24 of the 32-page report and in several news articles, it
has been alleged that:

Examiners can submit incomplete office actions for credit, called mortgaging,

then go back later and complete the office action. As long as the examiner

submits an appropriate amount of work by the end of the quarter, the examiner

will be eligible to receive a variety of performance awards.

This is just plain wrong and an indication of the personal biases of the authors and lack of
rigorous analysis found throughout the 32-page draft report. This allegation is particularly
troublesome when one considers that the 32-page report was co-authored by employees of the
Employee Relations division of the USPTO Human Resources office (ER) and the Office of
General Law (OGL) in the General Counsel’s office (OGC). All these authors already know that
mortgaging has never been acceptable behavior condoned by either the USPTO or POPA. Work
credit abuse has been an inappropriate conduct issue at the USPTO dating back many years
before telework. In fact, the agency and POPA again collaborated to update the agency’s
policies on work credit abuse. In June, 2013, the agency issued clear guidance to supervisors to
clarify what would constitute mortgaging and what steps supervisors should take when an
examiner was found to be mortgaging their work. A copy of the agency’s “Work Credit Abuse”

policy is attached as Attachment 4.
Monitoring Attendance in the 21* Century

Much ado has been made in the draft and final I1G reports regarding the need to ensure
that an examiner is working the full 80 hours per biweek for which he/she is paid. While neither
the USPTO or POPA condone employees attempting to intentionally falsify time and attendance,
the practical reality here is that there is no way to absolutely ensure that an employee is
performing work at the exact time that they report on their time and attendance records. This is
not a problem unique to the USPTO either. No employer is capable of monitoring each
employee every minute of every day. Even if they tried, the employer would likely find it
difficult to find anyone willing to work for them. The only way to truly ensure that an employee

is working every minute they claim is to hire an individual supervisor for that employee and
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making sure that the employee and supervisor are working together side-by-side every minute of
every work day. Obviously, doubling the cost of agency overhead in this manner is both cost
prohibitive and, frankly, just plain stupid. Not even the Members of these Committees can
ensure that every member of their respective staffs is working every minute of every day.
Rather, the Committee Member accepts that his/her staff must have been working appropriately
because the Member the saw the staff member at a meeting or because the Member received the
work product of the staff member — briefing papers, poll statistics on an issue, comments and
other information from constituents, etc. — in a timely manner.

Patent examining is both physically and mentally demanding work. Much examination
time is spent in activities that do not necessarily require being physically parked in front of a
computer. Examiners do an incredible amount of reading every day. They have to read and
become familiar with patent applications. They have to read prior art references to determine
relevance to the claimed invention. They have to answer phone calls. The list can go on. Every
time the examiner is interrupted by some intrusive tracking procedure, it represents a loss in
productivity of that examiner. Instead of focusing on examination, they have to focus on
ensuring that their supervisor is aware that they are working. In essence, their job goal is now to
make sure they are properly tracked, rather than fulfilling the mission of the agency by
examining patent applications. The point here is that, even such tools as the so-called “presence
indicator” in the agency collaboration tools cannot ensure that an examiner is working every
minute of every work day. This is simply not a practical reality at the USPTO in the 21" Century
with a workforce spread across the nation.

The best way to reasonably ensure that employees are working appropriately is to have a
good, objective set of performance goals and then determine whether or not the employee met
his/her goals. This is how the USPTO has become so successful. The USPTO focuses its
limited resources on helping examiners achieve their performance goals so that the agency itself
can then reach its agency-wide performance goals. It is much more practical and cost effective
to measure examiner work output than it is to track an examiner’s whereabouts and activities
every minute of every day. Successful organizations have to focus on measuring results in the
21" Century, especially in the age of telework, not creating a workplace GPS system for tracking

employee whereabouts. Helping Federal agencies to develop good sets of performance goals
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should be the prime focus of both Congress and the President. Then, when an examiner makes
his/her goal, there need not be any concern that the examiner was getting paid for not working.
The examiner is being paid to accomplish production goals, not to keep an office chair warm and

a light flashing on a supervisor’s computer screen.
Conclusion

In conclusion, POPA believes that the USPTO is already effectively ensuring that
employees are performing the work for which they get paid. USPTO managers have many tools
available to them to identify poor performers and take corrective action where necessary. Tools,
such as the numerous requirements of the examiner Performance Appraisal Plan, agency
Policies, as well as USPTO-POPA labor agreements are all available to assist the supervisor in
monitoring examiner performance and taking corrective action where necessary.

History has shown that patent examiners (and virtually all employees everywhere) direct
their efforts towards what they understand to be the agency’s goals. Similarly, they will respond
to performance incentives such as bonuses with enhanced performance. Many examiners work
voluntary, non-compensated overtime (VOT) in order to achieve outstanding performance and
receive monetary bonuses.

Going forward, POPA will continue to work together with the USPTO to effectively
address any reasonable concerns of the USPTO. Our social experiment begun in 2009 has now
become a new paradigm for successful labor management relations in a high-performing agency
with a nationwide workforce. We work together to keep the U.S. Patent System the very best in
the world.

Thank you again for this opportunity to share with you POPA’s position and concerns.
POPA looks forward to continuing to work with Congress, the Administration and the USPTO to
address concerns and ensure that the U.S. Patent System remain the “gold standard” for

protecting intellectual property in the 21* Century.
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Chairman IssA. Thank you.
Ms. Kepplinger.

TESTIMONY OF ESTHER M. KEPPLINGER, VICE CHAIR,
PATENT PUBLIC ADVISORY COMMITTEE (PPAC)

Ms. KEPPLINGER. Good afternoon, Chairman Issa, Ranking Mem-
bers Conyers and Cummings, Members of the Committees.

It is my great pleasure to be here today on behalf of the U.S.
PTO Patent Public Advisory Committee, PPAC, about allegations of
misconduct in the patent’s telework program.

As intended by Congress, much of the role of the PPAC is to
focus on operational issues of patents. We review very large
amounts of generated operational data to identify areas that we
think are not working well. And in the areas of quality and pend-
ency, we believe we have made valuable contributions.

The past 5 to 10 years have brought incredible changes in the
IP arena, including significant legislative changes, many Supreme
Court decisions and, within the USPTO, a doubling of the patent-
examining corps and development of the telework programs. With
these changes come significant operational and management chal-
lenges.

The anonymous complaints to the IG were directed primarily to
the abuse in the patent telework program. I have several com-
ments.

We believe that this is not a telework issue, per se, but, rather,
a broader management issue that should be addressed regarding
the entire patent-examining corps.

The identified misconduct is not related to whether or not the in-
dividual examiner works on campus or remotely. Unfortunately, in-
stances of T&A abuse, end-loading, and mortgaging all existed
prior to the implementation of the telework program.

Occurrences of T&A misconduct and mortgaging have been and
continue to be identified through data analysis and, we believe, are
being addressed by the management of the USPTO.

The USPTO should identify additional means of monitoring po-
tential abuse, including whether additional reporting by patent ex-
aminers is necessary for effective management of the overtime pro-
gram.

We believe the USPTO is taking these allegations seriously and
has already implemented a number of changes to address the con-
cerns of abuse. It is highly improbable that systemic and wide-
spread abuse of T&As exist at the USPTO when one considers the
available objective criteria demonstrating their performance.

The backlog of new applications and RCEs has been decreasing.
Pendency of the applications continues to decline. And the cus-
tomer surveys indicate that the quality of the work is increasing.

The existing measures in place consistently show improvement in
the performance and output by patent examiners, undercutting any
contention of the existence of widespread abuse.

A concern for the PPAC regarding these allegations is the poten-
tial impact on the quality of the work. If an examiner waits until
the end of the rating periods to complete a very large portion of the
work, the quality of that work may suffer.
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USPTO utilizes a variety of tools to measure and improve qual-
ity. And according to internal measurements, customer feedback,
the quality continues to improve.

Therefore, it appears that current tools, along with the new steps
being taken by the USPTO, are and will be effective for monitoring
and controlling quality. The USPTO must remain vigilant on qual-
ity, however, and evaluate whether any additional changes are
needed.

While the USPTO did take actions against some examiners, some
managers seem to think that the actions are not always taken.
This perception is quite serious.

Recently training has been provided to employees and super-
visors about the policies. But they should evaluate whether more
is needed, particularly to managers, regarding when and how to
consider taking employee actions for potential abuse.

The PPAC had considered the allegations of abuse, had conversa-
tions with upper management about the issues, and are confident
that these issues are being addressed.

In the 2014 annual report, the PPAC strongly recommended that
systems be put into place to properly manage the telework pro-
grams to measure productivity and monitor potential abuse.

We do not believe the USPTO management would look the other
way in the face of evidence of abuse because, in our experience, the
USPTO consistently has been working to make improvements in
the operations of patents and, in fact, has taken actions against
abusers.

In summary, the PPAC shares the Committees’ concerns regard-
ing these recent allegations of instances of abuse in the USPTO’s
telework and other programs. Although it seems that any alleged
abuses are not systemic, no abuse should be tolerated.

The PTO believes this issue is a key priority and intends to con-
tinue monitoring it and will work with the USPTO and union rep-
resentatives to identify possible changes to programs to curb
abuses in the future.

On behalf of myself and the whole Patent Advisory Committee,
we would like to express our appreciation for the opportunity to ad-
dress this issue.

Thank you.

[The prepared statement of Ms. Kepplinger follows:]
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Joint Hearing by The Committee on the Judiciary and The Committee on
Oversight and Government Reform

“Abuse of USPTO’s Telework Program: Ensuring Oversight, Accountability and Quality”
November 18, 2014

Introduction and PPAC Background

Good afternoon Chairman Goodlatte, Chairman Issa, Ranking Member Conyers, Ranking
Member Cummings, members of the Committees, it is my great pleasure to be here today on
behalf of the Patent Public Advisory Committee (PPAC) to the USPTO. My name is Esther
Kepplinger and Tam Vice Chair of the Committee.

As you may be aware, the Public Advisory Committees for the USPTO were created by statute
in the American Inventors Protection Act of 1999 to advise the Under Secretary of Commerce
for Intellectual Property and Director of the USPTO on the management of its patent and the
trademark operations. The PPAC members, appointed by the Secretary of Commerce, are
selected to represent the interests of the diverse users of the USPTO, such as IP practice,
industry/manufacturing, research & development, academia and independent inventors and
included are one member from two employee unions. The role of the PPAC is to review the
policies, goals, performance, budget, and user fees relating to patent operations, and to advise the
Director on these matters. In order to permit consideration of internal USPTO information,
during their work, PPAC members are special government employees.

The PPAC is an unbiased politically neutral stakeholder group with the highest degree of
expertise in every area of IP and we provide the on the ground daily oversight that the Congress
and the public cannot. Many things are addressed by the PPAC with the USPTO outside of the
public eye, not because we are protecting the USPTO, but because if the issues are addressed in a
timely fashion, there may be no need to take the issue to a higher level or the issue may be
averted altogether. However, sometimes it is necessary to raise concerns with the USPTO and
you will see those in our annual report that we send to Congress every year.

As intended by Congress, much of the role of the PPAC is to focus on operational issues of
Patents, a role which has increased in importance in recent years not only because of the growth
of the patent examining corps and accompanying operations, but also because of the new
statutory authority provided to the USPTO and the significant implementation of that statute
which required substantial public outreach.

The PPAC currently enjoys a healthy, productive relationship with the USPTO and together we
work closely with the unions facilitating a collaborative dialog and approach regarding a number
of facets of the USPTO patent operations and implications for patent applicants and the public.
From our perspective, this positive, open relationship has been conducive to in-depth discussions
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resulting in the implementation of a number of programs in the USPTO which provide more
flexible options to applicants, and we believe higher quality and more timely review. In the
areas of quality and pendency, the PPAC has consistently provided feedback and ideas that have
been embraced by the USPTO.

The PPAC has consistently worked closely with the USPTO on various issues and in areas which
we think are not working well. Uniformly, the USPTO has listened and attempted to incorporate
our advice into modifications and initiatives that address our concemns. We look forward to
working collaboratively with the USPTO on this and other issues relating to the patents aspects
of the USPTO.

1 am honored and appreciative for the opportunity to address you today about the USPTO’s
telework program and allegations made about potential misconduct. For the last five years, I
have served on the PPAC, and am currently the Vice-Chair. I speak today in that capacity, with
my comments representing the views of myself and the whole committee. Ispent my career at
the USPTO, starting as a patent examiner, Supervisory Patent Examiner (SPE), Group Director,
and as Deputy Commissioner for Patent Operations from 2000-2005, with all patent examiners in
my chain of oversight. During the period of time that the patents side of the USPTO began its
telework program, building on the successes realized by the Trademarks area, 1 was in
management positions. Iretired from the USPTO in 2005, joined the law firm, Wilson Sonsini
Goodrich & Rosati, and since my departure the telework program has expanded dramatically.
Having spent nearly thirty-two years in the USPTO and over eight years in a law firm, I believe T
have a broad perspective of the challenges and demands of both areas.

Changing Environment

Recent studies have highlighted the important role of Intellectual Property IP in driving the
economic growth of the country. According to a study prepared by the Economics and Statistics
Administration and the USPTO in 2012, the entire U.S. economy relies on or uses some form of
IP and according to a Brookings Institution study from 2013, metropolitan areas with lower than
average patent growth showed higher unemployment levels. The effectiveness of the patent
system, however, relies on the granting of high quality patents with clear claims of the proper
scope which assist and not impede further innovation and business development and the
accompanying job growth.

The USPTO is fully fee-funded with Congress appropriating to the USPTO some or all of the
fees received. These fees are paid by applicants in exchange for the examination of their patent
applications with the expectation that the USPTO will effectively and efficiently utilize those
fees. As for all employees, public or private, there is an expectation that employees will meet the
work requirements in exchange for the salary received.

The past five to ten years have brought incredible changes in the IP arena, including several
significant legislative changes taking the U.S. from a first to invent to a first inventor to file
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system; an increasingly active Supreme Court rendering decisions which in some instances
dramatically shifted the understanding and assumptions of key areas of the patent statutes; and
changes within the USPTO, such as telework programs and the adoption of a number of
initiatives directed to improvements or options for applicants. From an operational perspective,
the implementation of the telework programs has taken time and efforts to develop programs that
are acceptable to USPTO management, the examiners’ union, POPA, and USPTO employees.
The challenges of managing any large organization, such as the USPTO, are extensive so
successfully incorporating all of these significant changes in a short span of time takes energy
and sometimes an iterative process. From what the PPAC has witnessed and been told, the
USPTO recently has worked well with POPA on many issues and on others is still endeavoring
to find resolution that suits all stakeholders.

Over the past five years, the telework programs expanded dramatically at the USPTO and have
become a model for other government agencies. With congressional authority for expansions,
the USPTO has been successful in developing a nationwide workforce, with employees working
at the main campus in Alexandria, Virginia; satellite offices in Detroit, Denver, Silicon Valley
and Dallas; Patent Telework Program (PTP) in which employees work on-campus a minimum of
three days a week; and a Patents Hoteling Program (PHP) permitting patent examiners to work
from their homes full-time. These programs have contributed to increased examiner satisfaction
and increased retention of patent examiners, a significant benefit because patent examiners
require extensive legal training to become the independent workers on which the USPTO relies
to examine the hundreds of thousands of patent applications filed annually. Currently, 59.4% of
eligible examiners and 47.3% of all examiners work remotely in one of these programs. Because
such a large proportion of patent examiners are participating in PTP and PHP, it is absolutely
critical that the programs be well implemented and supervised. These programs have been
beneficial to the USPTO in a number of ways and they were validated as effective by the OIG in
2013. However, it is my understanding that the OlG analysis of the programs did not include a
review of the time and attendance aspects, which is, of course, important and relevant to all
examiners regardless of their physical work location. All groups of patent examiners enjoy very
flexible work schedules and work largely independently to complete their examination of patent
applications. By its nature, this work is technically and legally challenging and requires
thoughtful time of study and review for each patent application. The PPAC believes that the
majority of patent examiners abides by the rules of the USPTO and consistently performs the
work with integrity, dedication and a high level of quality.

On August 29, 2014, the Office of the Inspector General (OIG) received an anonymous
complaint reporting abuse by patent examiners primarily within the telework and hoteling
programs. The OIG referred the complaint to the USPTO and requested an internal investigation
be conducted and a response to the complaint be provided. The OIG requested that the USPTO
address whether there is time and attendance (T& A) abuse and whether there are appropriate
internal controls in place to prevent time and attendance abuse. The USPTO performed an
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internal investigation interviewing Supervisory Patent Examiners (SPEs), Group Directors and
the Assistant Deputy Commissioners for Patent Operations (ADCs) with questions concerning
possible abuse of the USPTO time and attendance telework programs. The interviews included
questions regarding controls in place for on-campus employees, controls in place for PHP
participants, controls in place for teleworking employees, end-loading, overtime and bonuses.

As a result of the investigation, the final report provided by the USPTO indicated that they did
not find any objective evidence of T&A abuse, either on regular or overtime hours but the
investigation was inconclusive as to whether examiners are accurately reporting T& A or whether
the Agency has effective controls in place to guard against T&A abuses by patent examiners.

USPTO Actions

The USPTO is taking the allegations and the investigation seriously and according to our
information, already has implemented a number of changes. Regular phone calls are being made
at random times to full-time telework employees to check their work status and responsiveness to
a supervisor; new guidance was provided to supervisors to ensure proper accounting of hours
worked; an education program for supervisors and employees on telework policies has been
launched; full-time teleworking employees are required to use collaboration tools (except the
presence indicator), including the instant messaging feature, which requires access to the Virtual
Private Network (VPN); changes to the Docket Management element of the Performance
Appraisal Plan (PAP) have been made to better address cases not being timely acted upon; and
heightened quality reviews are made for individual examiners if a very large amount of work is
turned in at the end of a quarter or the fiscal year. These represent good steps and the PPAC
looks forward to working with the USPTO in identifying additional avenues for addressing any
concems.

PPAC Annual Report

When completing the FY 2014 annual report, the PPAC had considered the allegations of abuse
and addressed concerns related to these allegations. The PPAC endorsed the promotion and
expansion of the PHP but strongly recommended that systems be put in place to properly manage
this program to measure productivity and monitor potential abuse. You will note that the
telework and PTAB paralegal issues are barely mentioned in the 2014 annual report because we
reviewed the documents, conferred with the USPTO and are confident that these issues have
been and are being addressed. We agree with the USPTO that any alleged abuses are isolated
incidents and do not represent systemic abuse.

Allegations of Telework T&A Abuse

The anonymous complaints to the OIG were directed primarily at the abuse in the telework
programs. However, we believe this is not a telework issue per se, but rather a broader
management issue that should be addressed regarding the entire patent examining corps. The
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identified concerns- T&A abuse, end-loading (accomplishing a significant proportion of one’s
work at the end of a rating period), and mortgaging (submitting incomplete work for credit and
finishing it later) are employee misconduct issues that are not related to duty station or whether
an individual examiner works on-campus or remotely. Unfortunately, instances of employees
failing to work all required hours, end-loading and mortgaging all existed prior to the
implementation of the telework programs. Occurrences of T&A misconduct and mortgaging
have been and continue to be identified through data analysis and addressed by the management
of the USPTO. Telework has changed the way and places that we work and perhaps has raised a
discomfort in managers about how to effectively manage employees who no longer work right
beside them. This is a natural and not unexpected reaction but one that should gradually fade as
managers become more adept at handling these new arrangements. Misconduct issues are best
handled when the problems are addressed early and intervention occurs early. It is important that
management make clear their expectations regarding appropriate behavior and take actions
against offenders.

It is highly improbable that systematic and wide-spread abuse of T&As exists at the USPTO
when one considers the available objective criteria demonstrating their performance. The
backlogs of unexamined applications have been decreasing, the backlog of Requests for
Continued Examination (RCEs) was dramatically decreased from about 110,000 in March of
2013 to fewer than 46,000 by September of 2014, pendency of applications continues to
decrease, and the customer surveys reflect a response that the quality of the work is increasing,
The USPTO is a results oriented agency which demands a high level of performance from the
patent examiners. The existing measures in place, and they are extensive, utilized by the USPTO
consistently show improvement in the performance and output by patent examiners, undercutting
any contention of the existence of wide-spread abuse.

While it may currently be difficult to determine for sure whether or not abuse is occurring and
whether or not the existing controls are effective, the PPAC encourages the USPTO to identify
additional means of making these evaluations.

uality & Pendenc

A significant concern for PPAC regarding the allegations of patent examiners not working the
hours claimed is a potential impact on the quality of the resulting patents. If one asks
stakeholders of the patent system what is the most critical mission of the USPTO, most will say
that issuing high quality patents remains the number one job of the USPTO. The pendency of
patent applications is also important but quality ranks highest. While the interviews held with
supervisors was not unanimous that end-loading negatively impacts the quality of the product,
most agreed that this is true. For years, critics of the USPTO production system have
complained that patent examiners were not afforded sufficient time per application to do a good
quality examination. Recently, patent examiners were allocated more time on average per
application to contribute to quality examination. However, if an examiner fails to work
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consistently or waits until the end of the rating periods to complete a very large portion of the
work and thus completes it in a much shorter period of time than normal, it is believed that the
quality of that work may suffer. The impact on quality, of course, depends upon the employee,
the technology being examined, the circumstances, and the amount of work completed at the
end. The USPTO utilizes the quality element of the PAP, Quality Assurance Specialists (QASs),
and regular random reviews of the work to ascertain and improve the quality performance of the
examiners. According to the USPTO statistics, the quality of the work continues to improve
based on internal measurements and stakeholder feedback. The USPTO has established a
director working group to determine how cases are counted and the impact of examinations done
at the end of an evaluation period. Therefore, it seems that the established tools along with the
new steps being taken by the USPTO are and will be effective for monitoring and controlling the
quality of the work. The USPTO must remain vigilant on quality, however, because the
applicants, competitors, the patent system and the U.S. economy may suffer if poor quality
patents are granted.

The salaries of USPTO employees come from the fees paid by patent applicants who expect
these fees to be utilized effectively and efficiently in carrying out the mission of the Agency. As
with any government agency, it is critical that USPTO ensures that this revenue is spent
appropriately. Allegations that overtime is being claimed without the corresponding time being
worked are very troubling contentions that deserve scrutiny and further evaluation. Overtime has
consistently been an extremely valuable contributor to the successful completion of the large
numbers of applications received by the USPTO. It is understood that at the USPTO overtime
historically has resulted in work product at a lower cost than that created on regular time. The
PPAC encourages the USPTO to review existing controls to determine whether additional
reporting by patent examiners is necessary for effective management of the overtime program.

The USPTO has recently modified the docket management element of the Performance
Appraisal Plan (PAP) to address some issues relating to the timely movement of applications.
This is a positive step and the PPAC suggests that regular monitoring of the effectiveness of
these elements should be made to identify if and when tweaks are needed to the bonus program
to ensure that the benefits stemming from the bonuses are in alignment with the costs incurred.

Culture

The USPTO has strived to create a professional culture staffed by highly educated and trained
patent examiners rooted in expectations of performance and conduct. In any large organization,
one may expect some aberrant behavior. While the report indicates that the USPTO has been
reluctant to pull electronic records in investigations, most importantly, actions have been taken to
correct misconduct. The USPTO indicates that they believe communication, counseling and
coaching address problem examiners and this may be true for some or all examiners. However,
finding more tools to reasonably assess and address any potential misconduct can only increase
confidence that the USPTO is well managed and resources are effectively spent.
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According to the report, the USPTO did take performance actions against some examiners
although the responses from managers in the interviews may suggest a perception that actions are
not always taken or that actions for quality deficiencies are not worth the effort. This is a serious
situation because this perception may create a deleterious attitude and undermine the culture of
the organization. It appears from the interviews that many managers had not received adequate
communications about how to handle potential misconduct issues, what approaches are being
taken, or what has been successful and this deficit of information has fostered frustration and a
feeling of loss of control over their workers. The USPTO has increased the communication to
employees and supervisors about the policies, but they should evaluate whether more
communications to patent examiners about the rules, expectations and consequences of
misconduct and particularly information to managers regarding management responsibilities and
guidance for accomplishing those responsibilities are needed. The PPAC believes it is important
not only to deliver a consistent message of the USPTO’s quality and performance expectations
but also to emphasize that message with fair application of the rules.

Closing

In summary, because telework programs have been demonstrated to be effective and financially
beneficial to organizations, they will likely expand and increasingly be adopted by other
agencies. For this reason, it is important that these programs are managed as effectively as
employees working on-campus.

The PPAC shares the committees’ concern regarding the recent allegations of instances of abuse
in the USPTO’s telework and other programs. In its role in reviewing and advising the USPTO
on policies and procedures, the PPAC became aware of the reports when they became public this
summer and since then have had discussions with senior management about the reports and the
steps taken to address the issues. Although it seems clear that the reported abuses are not
systemic, and that the USPTO’s telework programs are successful, no abuse should be tolerated.
The PPAC intends to continue monitoring this issue and will work with the USPTO and union
representatives to communicate USPTO’s policies more effectively and to identify possible
changes to programs to curb abuses in the future. We commend the committees for focusing on
this issue and we intend to make it a priority.

On behalf of myself and the whole Patent Advisory Committee, I would like to express our
appreciation for the opportunity to address this issue. I would be happy to answer any questions
you may have now or in the future.

Thank you,

Esther M. Kepplinger

Vice Chair, Patent Public Advisory Committee
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Chairman IssA. Thank you.

And as I recognize Mr. Smith, your firm is in Seattle, your home
is in California, and you came from Japan to address us. And I
want to thank you very much for your world traveling necessary
to be before this Committee.

Mr. SmiTH. Well, if I may just for a second, I did get home at
midnight. I live in Arizona. Sunday, I left for the airport for here
at 11 a.m. I did have time to say hello and good-bye to my wife
and get a new suitcase. But I appreciate the invitation, and Chair-
man Issa, Ranking Members, and Members of the Committees.

Chairman IssA. Mr. Smith, if you continue with that you will
probably end up in Congress with that travel schedule.

The gentleman is recognized.

TESTIMONY OF WILLIAM F. SMITH, OF COUNSEL,
BAKERHOSTETLER

Mr. SmITH. My testimony is from the perspective of one who has
spent 42 years working in the wonderful United States patent sys-
tem. My first career was spent at the PTO where I worked for over
33 years, ending after serving over 19 years as an administrative
patent judge. As a PTO employee, I participated in all the alter-
native work schedule programs the agency created over my years
of service, and I appreciate PTO management for being so progres-
sive.

During my last year of service as an administrative patent judge,
we moved to South Carolina and I became one of the agency’s first
remote teleworkers, commuting back from South Carolina, to the
office, for my required 16 hours per week.

Since my transition to the private sector in December of 2005,
each firm I have worked for has extended me the privilege of being
a teleworker. I was not surprised when the current allegations of
patent examiner time and attendance abuse were raised as these
issues have long been present at the PTO. Throughout my years
at the PTO, those patent examiners who wanted to game the sys-
tem could easily do so, especially those who were high producers
of patent examiner accounts.

My 19 years as an administrative patent judge required me to
review the written work product of patent examiners in thousands
of appeals. My current role in patent prosecution also allows me
the opportunity to review the written work product of patent exam-
iners. This experience has shown me that it is relatively simple for
a patent examiner to draft an office action that is superficially
plausible, yet lacks credibility under scrutiny. Thus, those patent
examiners that want to abuse the system can fly under the radar
without significant risk of detection as long as they are perceived
as being productive.

The patent examination process should be a continuous collegial
conversation between a patent examiner and applicant, to find pat-
entable subject matter in a patent application, and claim that sub-
ject matter in a clear manner. Unfortunately, the historic compact
prosecution system with its outdated final rejection practice does
not allow for such a conversation.

The hallmark of the present compact prosecution system is that
the second action in each case is normally made final. But that
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final rejection artificially halts all momentum in the case and
forces the conversation to resume in a request for continued exam-
ination filed by an applicant, which can take months or years for
the patent examiner to take up for action.

As discussed in my submitted testimony, I have a number of sug-
gestions. First, the patent examiner’s productivity metrics must be
changed so that a patent examiner is incentivized and rewarded for
efficiently and effectively examining a patent application to its ulti-
mate allowance or abandonment, not just to reach a final rejection
that artificially halts that process.

Second, as to how the patent examiners account for their exam-
ining time. I believe that to the extent patent examiners are not
currently required to do so, their time accounting software should
be set up so that a patent examiner’s daily time is accounted for
in terms of the patent application reviewed, and the specific core
examine activities performed, such as analyzing patent application
disclosures and claims, searching, drafting office actions.

Such a system will allow PTO management to see how a patent
examiner is actually spending their submitted examining time on
a daily basis. This will allow for corrective action or additional
training if a patent examiner is seen to be inefficient in one or
more of their core examination activities.

Third, in terms of the present telework program, I urge that it
be maintained, but improved. If the above suggested reforms to the
management systems in place are instituted, the patent examina-
tion process will be more efficient and those patent examiners who
want to game the system will have less opportunity to do so.

I suggest that PTO teleworker program should be changed by
having patent examiners who newly enter the program to be within
commuting distance of the Alexandria campus or one of the four
new regional offices so they can be available to management, their
colleagues, and applicants as needed for training, mentoring, and
most importantly, in-person interviews with applicants that history
shows significantly improve the quality and lessen the pendency of
patent applications.

Finally, I believe that the most good that can come out of the
present situation is for the PTO and POPA to agree that all of
these systems need to be changed, commit to do so in an expedi-
tious manner. Such efforts must include the participation and
input of stakeholders so that all parties in the patent examination
process can work to bring the patent examination systems into the
21st century.

Thank you for your attention.

Chairman IssA. Thank you, Mr. Smith.

[The prepared statement of Mr. Smith follows:]#%*

*##*See Appendix for supplemental material submitted with this statement.
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Statement of William F. Smith Before the House Committee on the Judiciary and House
Committee on Oversight and Government Reform’

ABUSE OF THE USPTO'S TELEWORK PROGRAM: ENSURING OVERSIGHT,
ACCOUNTABILITY, AND QUALITY

INTRODUCTION

My testimony is based on more than 33 years' experience at the U.S. Patent and
Trademark Office (‘PTQ") and my subsequent nine years in private practice as a patent
attorney. | believe we should treat the recent allegations of patent examiners abusing the
current telework program as an opportunity to evaluate and strengthen this valuable program to
avoid future abuses and to make it as robust as possible. The “compact prosecution” patent
examination system and the manner in which patent examiners’ productivity is measured create
the opportunity for patent examiners to abuse the system, whether purposely or inadvertently.
In this statement, | will set forth constructive suggestions regarding strengthening the telework
program and will argue that the compact prosecution and examiner count systems urgently
need to be modernized. With such modification, | believe patent quality can be significantly

improved and pendency significantly decreased.
PERSONAL BACKGROUND

| joined the then-Patent Office in September of 1972 fresh out of engineering school and
achieved the rank of Primary Examiner in 1979. Prior to becoming a Primary Examiner, | was
awarded a Master’s Level Ranking in my art area. Subsequently, | achieved a Generalist

Rating indicative of my mastery of examining patent applications in diverse art areas.

" Mr. Smith is Of Counsel for Baker & Hostetler, LLP. The views presented herein are those of Mr. Smith
and are not to be attributed to the firm or to the firm’s or his clients.
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| was appointed as an Administrative Patent Judge ("APJ”) on the now Patent Trial and
Appeal Board. | served in that position until my retirement from the PTO in December 2005.
Upon retirement, | transitioned to the private sector, first joining Clements Bernard, an IP
boutique in Charlotte NC, and then Woodcock Washburn LLP, another IP boutique, which

merged into Baker Hostetler, where | am now employed.

In the private sector, | have prosecuted many patent applications and interacted with
many patent examiners. | keep in touch with many friends from my days at the PTO on issues
that involve the patent examining system and patent examiners. | am also active in AIPLA and
IPO and have served as Vice Chair of the IPO U.S. Patent Office Practice Committee since
2009. | give CLE presentations to various |P associations and bar groups around the country
and interact with the attendees to find out how satisfied they are with current state of the patent

examination system.

| lived in South Carolina my last year of service as an APJ and telecommuted to the PTO
Alexandria Campus at my own expense. The telework plan at the time required me to be
physically in my Alexandria office 16 hours a week. Subsequently, | have been a teleworker at
each of the law firms for which | have worked. | believe my work and telework experience inside

and outside the PTO provide me with a relevant background to testify regarding today’s issues.

HISTORIC PTO WORK SCHEDULES?

Like most federal employees, patent examiners’ work schedule involves the two week,
or bi-week, pay period. Each patent examiner is expected to work 80 hours each bi-week and
fills in a time and attendance report each bi-week. VWhen | joined the PTO in September 1972,

patent examiners worked an 8.5 hour day from 8:30 am-5:00 pm, Monday-Friday with 40 hours

2 This and the following sections on compact prosecution, the patent examiners' count system and
supervisory review of patent examiners' work product are meant to be a high level view to provide a
background for the subsequent discussion of the issues at hand.

2
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worked per each week of the bi-week. When paid overtime was authorized, patent examiners

could work on Saturdays. There were no sign in sheets.

During the 1980’s the PTO initiated “flex time,” which allowed patent examiners to work
alternative work schedules. Workday hours were expanded to 6:30 am-6:00 pm. Eventually,
patent examiners could sign up for schedules that allowed them to work more than eight hours
per day with the extra hours credited to a flex day(s) in the same bi-week. Sign in sheets were
placed in the reception area of each Technology Center, and examiners were expected to sign

in and out on an honor system.

Flex time turned into a telework program where examiners were authorized to work from
home for some portion of the bi-week. As the PTO hired large numbers of patent examiners in
the last decade, space in the Alexandria campus became limited. PTO management
implemented a more robust telework program to relieve the strain on space. The program
began as a hoteling program where patent examiners could work some hours at home but were
required to be at the Alexandria headquarters for a defined number of hours. In time, the
requirement to be at the Alexandria headquarters was removed and patent examiners were
allowed to move to any location in the United States with no requirement to be at the Alexandria

campus or any of the new regional offices for any period.

COMPACT PROSECUTION

The U.S. patent examination system has been operating under the tenets of “compact
prosecution” for over 40 years. Prior to the advent of compact prosecution, examiner
productivity was measured by the number of office actions mailed each bi-week without regard
to the substance of the underlying work product. An examiner could be “productive” by issuing
office actions that kept the case moving in a non-substantive manner. That system measurably

increased the pendency of patent applications.
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Compact prosecution was introduced in the late 1960’s-early 1970's. The gist of
compact prosecution is that, after the first exchange of a rejection from examiner and response
from applicant, if the case is not allowed, the second office action will normally be made “final.’
An applicant’s response to a final rejection is not entered as a matter of right and is entirely
within the examiner’s discretion. Prior to the introduction of the Request for Continued
Examination (“RCE”)* program in 1999, an applicant’s options upon receiving a final rejection
were to file a notice of appeal, final abandonment of the application, or to resume prosecution
by filing a continuation or divisional application with the subsequent abandonment of the first
application. Each continuing or divisional application received a new application number and
counted as a separate new application for statistical purposes including measuring productivity.
The PTQ'’s bookkeeping was streamlined so the agency could document pendency per
application. Once the tenets of compact prosecution kicked in, the PTO could correctly proclaim
that pendency per application had been reduced. However, missing from the PTO’s analysis
was an understanding that compact prosecution did not necessarily reduce the time it took for
the patent examiner to resolve the patentability of the claims under review. Rather, the
examination process was now spread over many individual cases of shorter duration instead of
a single application that had a long pendency. This was the beginning of the patent examiner's
duties being viewed as piece work instead of a continuous conversation with applicant to find

patentable subject matter.

Compact prosecution did not change when RCEs came into inception in 1999.The
second office action was still expected to be a final rejection, thus interrupting the flow of the
case, despite the new program that allowed “continued prosecution.” However, the PTO did

change the patent examiner count system to take into account that the patent application

3 An applicant files an RCE simply by filing a request therefore with the appropriate fee in a patent
application. In essence, applicant is paying to reopen prosecution, i.e., remove the finality of the previous
rejection so that prosecution can be resumed in the same application.

4
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actually was not abandoned when an RCE was filed, just that the RCE reopened prosecution in
the same application. RCEs were initially docketed as amended cases, which meant the case
had to be picked up for renewed consideration by the patent examiner within two months of

filing.

THE PATENT EXAMINER COUNT SYSTEM

With the advent of compact prosecution, productivity metrics were changed. Each
examiner was assigned a “balanced disposal” time goal. Balanced disposals in a given time
period were determined by adding the number of new patent applications initially examined on
the merits by the examiner to the number of cases disposed (by way of an allowance or
abandonment or the writing of an Examiner's Answer in a case that was appealed) during the
relevant time period and dividing the sum by 2. The time aspect of the goal is meant to
represent the average amount of time the patent examiner is expected to spend from the time

the case is first taken up for review to its final conclusion of allowance, abandonment or appeal.*

A patent examiner's productivity for a bi-week is determined by the hours in the bi-week
spent on examining activities divided by the number of balanced disposals credited to the patent
examiner during the bi-week. Of course some applications are harder to understand and
examine and patent examiners will spend examining time on applications for activities during
the bi-week that do not result in a count. These vagaries are allegedly captured in the hours per

balanced disposal metric.

‘ The average time spent on an application metric has not proportionately increased with the increase in
the complexity of many technologies and the additional duties patent examiners have been required to
assume over the decades.
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SUPERVISORY REVIEW OF THE QUALITY OF THE PATENT EXAMINERS’ WORK
PRODUCT®

A primary examiner is authorized to issue each office action and allow patent claims
solely on his or her signature. In the normal course of business, a primary examiner's work
product is not significantly reviewed in real time. However, it may be reviewed in a delayed
manner by way of an appeal to the PTAB or a patent applicant’s petition to have an office action
reviewed on procedural grounds. A primary examiner can work in isolation without input from

peers or supervisors as to the quality of their work product for significant stretches of time.

A non-primary examiner must have each office action reviewed and signed by a primary
examiner or supervisor. As the non-primary examiner progresses through the ranks, their work

product is expected to improve and is subject to less supervisory review.

Each examiner’s productivity is measured and reported on a bi-weekly, quarterly and
fiscal year basis. However, a patent examiner may not produce office actions evenly over a bi-
week or quarter. This can happen due to the difficulty of the cases drawn during that time
period or a lack of effort on the part of the patent examiner during the early part of the bi-week
or quarter. This unevenness can result in an “end loading” problem where non-primary
examiners may hand in a large number of office actions for review and signature at the end of

the bi-week or quarter. This gives rise to “Count Monday.”®’

As the pressure increased on patent examiners regarding meeting productivity goals
each bi-week, the PTO and the patent examiners’ union, Patent Office Professionals

Association (“POPA”), agreed that supervisors would review office actions handed in by non-

° This section discusses only the day to day manner in which a patent examiner’'s work product is
reviewed and does not discuss the various in-house quality review programs the PTO has in place.

fA recent discussion of Count Monday appears at the POPA web site at http://popa.org/2507/.

" Primary examiners must also have their office actions in by the appointed time on Count Monday. Thus,
those primary examiners who procrastinate and are also end loaders exacerbate the problems that the
PTO systems have with processing office actions on Count Monday.

&)



85

Testimony of William F. Smith

primary patent examiners in a bi-week by a specified time on the following Monday. Thus, if
examiners turn in work late in a bi-week, a supervisor may have a large number of office actions
to be review on Count Monday. Keep in mind that the supervisor's own performance rating
depends largely on each assigned patent examiner meeting individual productivity quotas, there

may be a built in bias for the supervisor to allow suspect work products to go forward.

Last year POPA cautioned examiners about “Work Credit [Count] abuse.® In my
experience, and consistent with feedback | have received from practitioners over the last eight
years, too many initial office actions are issued that are incomplete or lack credibility. An
incomplete initial office action disrupts the prosecution timeframe because typically 1-2 RCEs
will be necessary to put the case in the correct posture. Applicants have no meaningful way to
obtain an independent review on the merits during the examination process. Poor quality initial
examination has resulted in the large number of RCEs being filed and ex parte appeals pending

at the PTAB.®
RCES

Compact prosecution could have, but did not, significantly change when RCEs came into
being in 1999. However, the PTO changed the count system to recognize that the patent
application was not actually abandoned; instead, the RCE reopened prosecution of the same
application. The PTO and POPA agreed to modify the system and created a system where the
case had to be picked up for renewed consideration by the patent examiners within two months

of filing.

Director David Kappos came into office with a mandate to reduce the unexamined case

backlog. In an agreement with POPA, the PTO changed the count system so that a first office

& http://popa.org/2165/
As of September 30, 2014, 25,506 ex parte appeals were pending at the PTAB, up from around 1,000
pending appeals circa December 2005.
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action in an RCE received less than a full count credit. This was done to incentivize patent
examiners to take unexamined new cases from the back log up for action instead of renewing
examination in RCEs. The agreement also changed the manner in which RCEs are docketed to
patent examiners. Instead of being docketed as amended cases which meant the patent
examiner had to take it back up for action in two months, RCEs were docketed as special new

cases which meant the patent examiners only had to take one up for action every 1-2 months.

The consequences of these changes were dramatic. The unexamined new case
backlog decreased as intended, but the backlog of unexamined RCEs mushroomed, reaching
over 111,000 pending RCEs in early 2013 with an attendant delay of patent examiners taking
RCEs up for action, which in some cases stretched into 2-3 years. In response to the criticism
received for causing the large backlog of RCEs and the delay in taking them back up for action,
the PTQ recently re-incentivized patent examiners to take up for action more RCEs than their
performance plan would require. As a result, the backlog of RCEs has dropped to just over

40,000 as of September 2014."

DISCUSSION

The vast majority of patent examiners | knew and worked with were honest with their
timekeeping and | believe that to be the case today. However, if a patent examiner wants to
work the system, the compact prosecution and patent examiner count systems are rife with
opportunities for them to take advantage. When you measure an employee’s productivity by a
quota system, you are telling too many employees how little work they have to do. If someone

is expected to produce 12 widgets in an 80 hour bi-week and through the luck of the draw they

' The PTO has a finite capacity under the present management systems to be “productive.” One need
only to ascertain the total number of counts the present Examining Corps, currently over 8,000 patent
examiners, is expected to produce each year. Picture that number as an inflated balloon. When one
redirects the patent examiners’ work efforls to decrease one aspect of the balloon, the balloon will
necessarily bulge outwards in a different area as the total volume of the balloon was not expanded.

8



87

Testimony of William F. Smith

produce the twelve widgets in the first 60 hours of the bi-week, what are they expected to do
with the other 20 hours of examining time? Some patent examiners work ahead knowing that
the work to do in the next bi-week may be harder. Some patent examiners struggle to make
their productivity quota and put in extra, off the books hours, in order to make their quota
numbers. Others will work to the quota and carefully tailor their productivity and counts to
match the expected hours worked on examining activities that bi-week to meet their assigned
quota regardless of whether they could have been more productive. Others unfortunately
believe that they accomplished what they are paid to do and can, in essence, take the rest of

the time off.

These behaviors existed throughout my career at the PTO regardless of what work
schedule was in place. In the rigid 8:30-5:00 regime, examiners who wanted to abuse the
system “disappeared” during work hours to do errands and other non-work activities. Some
even ran personal businesses from the office during the day. Some examiners would sign in for
overtime on Saturday, then, take in a matinee. It was easier for patent examiners who wanted
to abuse the system to do so during the flex time regime as they were not necessarily expected

to be physically present.

Among the most egregious abuse of the system that | am aware of occurred after |
retired and involved a patent examiner that accepted and began employment with a local law
firm while continuing his employment with the PTO. As understood, he would simply “sign in” at
the PTO and disappear to work at the law firm. This dual employment went on for a significant
time until the law firm became aware of the fact that its “new employee” was in fact still
employed at the PTO as a patent examiner. Itis telling that the law firm discovered the fraud,

not the PTO.
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Throughout my career at the PTO, supervisors tended to ignore time and attendance
issues involving high count producers. Those patent examiners understood that, if they
sufficiently exceeded their production quota, the boss would not be looking for them during the

day, nor, typically reviewing the quality of their work product closely. "

| am not familiar with the particulars of the current controversy. However, in my view the
solution is not to dismantle the current PTO telework program but, to modernize compact
prosecution and the patent examiner count systems to allow for more efficient monitoring and
management of the workforce, thus minimizing the opportunity for those who want to cheat the

system to do so.

The first significant change | recommend is to do away with the current expectation that
examiners are doing a good job simply because they are making their numbers. This
expectation reduces the job of a patent examiner to a piece work, assembly line, position where
they are paid to simply get a case to a final rejection so they can force applicant to file a RCE to
get the second count and pick up the next case to get yet another count quickly. In essence,

anyone can make their numbers if they do not care how well the work is done.

In announcing the current Department of Commerce Inspector General investigation to
the patent examiners, POPA stated: ‘[w]hile we know that no wide-spread systemic telework
and time abuse problems exist at the USPTO (our performance metrics for 2014 show us to be
a very high-producing agency)....”"? Itis this attitude — that if we are making our numbers we
are doing a good job--that needs to change. How does one “know” that there is no wide-spread
abuse simply by looking at the counts? Working to a number should not be the goal for a

position as complex and difficult as being a patent examiner. Making a patentability

" There was a saying during my tenure at the PTO that a patent examiner never got fired for doing bad
qzualily work, as long as they did a lot of it.
" http://popa.org/2526/

10
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determination for a pending patent claim requires a unique blend of legal and technical skills
that cannot be reduced to a number. The current management systems needs to change to
ones where bringing each case to a successful conclusion, efficiently and at the lowest cost

possible, is the goal and appropriately incentivized

The second significant change | recommend is to modernize compact prosecution to
eliminate final rejections and the attendant “after final” practice that disrupts the course of a
complete examination. The current system, in which issuing of final rejections to achieve quick
counts that accrue when an applicant files a RCE, creates artificial stops in the patent
examination system. Applicants cannot have an additional amendment/evidence entered into
the record after a final rejection is issued as a matter of right. It is solely within the discretion of

the patent examiner.

A significant accomplishment of Director Kappos' administration was to emphasize
applicant-patent examiner interviews. Interviews have long been a staple of patent prosecution
and generally advance prosecution because the direct exchange of ideas can be more
productive than trading paper. Examiners were authorized non-examining time" to prepare for
and conduct interviews, and the interview program has become more robust. As a
consequence of the teleworking program, many teleworking patent examiners are located such
that an in-person applicant-patent examiner interview is impossible. History shows that the
most productive interviews are held in-person, so the participants can exchange papers, mark
up documents and have a frank conversation in real time. While the PTC is implementing
software for interactive web interviews, the fact remains that actual face time is important in
moving cases forward in a positive direction. The telework program frustrates in-person
interviews as there is no requirement for examiners to physically be at any PTO facility to

participate in such an interview.

‘3 Non-examining time can be simply seen as time in which a patent examiner is off the production clock.

11
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It is common for an applicant to only fully understand a patent examiner’s position once
it is explained in a final or subsequent rejection. Itis also common for an applicant-patent
examiner interview to occur after the issuance of a final rejection where great progress can be
reached and perhaps a tentative agreement is reached that additional claim
amendments/evidence are needed to place the case in condition for allowance. The current
system means that applicant will spend the resources to prepare an after final submission,
knowing that in the vast majority of cases the patent examiner will not use their discretion to
enter the submission into the record, thus necessitating the filing of an RCE." Patent

examiners do not receive a count for the time spent in considering an after final submission.

Meaningless after final submissions wastes the applicant’s resources as well as the
PTO’s because examiners must take time to consider the submission and issue the paper, that
in a significant number of cases, informs the applicant that the submission will not be entered
and that an RCE must be filed for the patent examiner to consider the submission on the merits.
The artificial “dead zones” the present system creates where no meaningful activity is ongoing

in an application is illustrated in a paper | co-authored™ as follows:

" The PTO has begun a pilot program to incentivize patent examiners to consider more after final
submissions by giving the patent examiners more time to do so.

hitp/Aewew ysplo.govipatents/init_evenis/afen.jsp. It should be noted that this pilot program is also
discretionary with the patent examiner as instituting it as a mandatory program would require
management negotiating with POPA.

'S Smith et al., “IN ORDER TO FORM A MORE PERFECT PATENT EXAMINATION SYSTEM—IT IS
TIME TO UPDATE COMPACT PROSECUTION TO COMPACT PROSECUTION 2.0" available at
http:/fwww.ipo.org/index.php/publications/member-articles-journal/member-article-journal-patent-section/.
Copy attached as Exhibit A. AIPLA and IPO each recently urged the PTO to modernize compact
prosecution in their recent comments submitted in response to the PTO’s “Request for Comments on
Optimum First Action and Total Patent Pendency,” Federal Register, Vol. 79, No. 131, July 9, 2014, pp.
38854-55. AIPLA's submitted comments are attached as Exhibit B and IPO’s submitted comments are
attached as Exhibit C.

12
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also should be expected to increase since the applicant and patent examiner would be
continually engaged in a conversation to find patentable subject.

A key to improving both pendency and quality by eliminating the dead zones is to have
each response from the applicant docketed to be picked up for review by the patent examiner
within two months of filing. This is critical, especially after an applicant-patent examiner
interview. The case should be available for immediate action to finalize any understandings
reached during an interview and permit the applicant to prepare and submit any needed
amendment/evidence. Currently, a productive interview can be held, an RCE filed and the case
then not be taken up for action again by the examiner for months or years. The momentum
achieved by way of the productive interview is lost.

SUGGESTIONS

1. First, do no harm. The ongoing investigation should continue and any transgressors
should be appropriately disciplined. However, the investigation must keep in mind the
systems examiners are working under and reality may significantly differ from the story
told by the reviewed records.

2. Change the timekeeping system so that examining time is tracked by individual
application numbers and specific examining activities, e.g., searching, reviewing
application, drafting office actions etc. To the extent patent examiners are entering
examining time without documenting the application that was under review and specific
activities performed, the system is rife for abuse. A more complete time record will allow
remote supervisors a more accurate glimpse of how a patent examiner is actually
spending their time. Such a system will also provide management with a robust data set
that can be mined to study and provide feedback as to how effective and efficient a
patent examiner is. For example, if a patent examiner's average search time per
application is disproportionately more or less than their peers in the same art area,
managers could investigate and determine whether that patent examiner is inadvertently
or purposely cutting corners on the searching aspect of their job or wasting time by over
searching or inefficiently using the search tools. The same considerations apply to how
much time patent examiners take to write an office action. Such data would also give

managers a real time opportunity to provide corrective training as needed.

14
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3. Reduce the emphasis of counts in determining patent examiner productivity.
Management, POPA and stakeholders should work in concert to develop new
productivity metrics that emphasize the conclusion of an examination through an efficient
and effective, modernized compact prosecution system instead of merely reaching a
final rejection. We must work to change the mindset that a successful patent examiner
is one that merely makes his/her counts without regard to the quality of the underlying
work product. It is simply too easy for patent examiners to rush through incomplete
office actions to achieve counts at the end of a bi-week, quarter and/or fiscal year. One
metric that should be considered is the number of actions per ultimate disposal, rather
than per RCE. Patent examiners should be incentivized to reach the ultimate conclusion

of each case by having a continuous conversation with applicant with no dead zones.

4. Modernize compact prosecution by eliminating final rejections, after final practice and
the resulting dead zones to allow for a truly compact and efficient examination process.
The original version of compact prosecution in too many cases a race to a final rejection
and the concomitant RCE instead of a focused proceeding to find patentable subject

matter in an efficient and effective manner.

5. Improve teleworking by requiring patent examiners to live within commuting distance of
the Alexandria campus or one of the regional offices and require presence in a physical
office for a defined number of hours per bi-week. As a successful teleworker | can attest
to the importance of maintaining a physical presence in an office. When | telecommuted
from South Carolina to the Alexandria headquarters in 2004-05, | found people waiting to
see me at my office. In private practice, | travel frequently to my firm’s other offices as
well to those of clients. Patent examiners need not have a travel schedule but they must
be available to applicants for in-person interviews. This will add to the robustness of the

new regional offices and make them more useful to applicants.

Further, being in an office will make all examiners available for in-person training,
mentoring and collaboration. The in-person exchange of views can be more efficient
than a telephone conversation. Patent examiners need to collaborate more to insure
that each office action is as complete and meaningful as possible.

6. Teleworking, pendency, and quality will all improve if the PTO allows for increased

management involvement on the merits of a case. Long pending cases already are
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treated specially and require supervisory input, but this is observed mainly in the breach.
By having manager/supervisors become involved on the merits in appropriate cases, an
informed discussion can be had by applicant, the patent examiner and a
manager/supervisor to put the case on track for an earlier resolution. No one person
has a monopoly on good ideas and it is easy for applicant and/or the patent examiner to
become entrenched, not understanding the other’s position. Appropriate management
intervention can provide real time information regarding examiner performance and will
allow for additional training as needed. This intervention will also aid applicant in
understanding the strength of his or her position and clarify where compromise is
needed. This action is especially needed for primary examiners. As discussed above,
the work product of a primary examiner is not reviewed to any degree in real time and
too often this can cause a needless RCE or appeal. Given the vast changes in law and
technology over at least the last decade, it is naive to think that most primary examiners

are up-to-date on either to the extent needed to efficiently bring prosecution to a close.

The world of patent examining is very different and infinitely more complex now than it
was when compact prosecution was implemented in the late 1960s-early 1970s. The
PTO and POPA should give up on making incremental changes to an anachronistic
system. Instead they should take a step back and recognize that a significant overhaul is
needed.

CONCLUSION

| sincerely hope that the ongoing investigation will not uncover widespread cheating by
patent examiners. To the extent that such cheating is uncovered, the offenders should be
subject to appropriate discipline. The Patent Examiner Telework Program is a valuable part of
the PTQO. However, the current agreement, in essence, has made the program an entitiement,
not a right. By having patent examiners located within commuting distance of the Alexandria
campus or one of the regional offices, management can suspend the privilege if a patent
examiner’s performance is not what it should be. Regardless of the outcome of the
investigation, the DOC IG should study the examiner count and compact prosecution system as
well as how patent examiner time is accounted for. There is much room for improvement in all of
these systems that will not only reduce the possibility of cheating in the future but move the
patent examination system into the 21° century, reducing overall pendency and improving

quality.
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PTO management and POPA have much invested in maintaining the status quo.
Hopefully, this hearing will provide the impetus that PTO management and POPA need to enter
into a meaningful conversation with stakeholders, about changing these systems in order to

provide a modern efficient and effective patent examination system.
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Chairman IssA. Anecdotally, I will mention that I have seen
those rejections. I have seen the well-thought out rejections to
claims, and I have seen the end-of-the-quarter rejections. And
sadly, those end-of-the-quarter ones cost just as much to overcome
as the ones that are meritorious. Some might say, though, of my
37 patents, some of them perhaps they just closed them out as ap-
proved and didn’t look carefully enough. We will probably never
know if they are not challenged.

Mr. Zinser, the August 10, 2014, Washington Post story detailing
the differences between the 32-page internal report and the 16-
page report to your office, you were quoted as saying that you had
hoped to see from PTO was an unfiltered response, and that such
a response was not what was provided to your office. That is an
accurate quote, isn’t it?

Mr. ZINSER. Yes, sir.

Chairman IssA. And because you delegated this investigation, if
you will, this audit, weren’t you entitled to an unfiltered set of in-
formation since they were doing work on your behalf and not asked
to reach only conclusions?

Mr. ZINSER. I would say yes, sir, and I think if the management
wanted to include a management statement on top of the report,
which often happens with our own audits, that would have been
perfectly acceptable.

Chairman IssSA. But when you were denied work product, it cre-
ated a lot of questions and The Washington Post asked those.

And Ms. Focarino, let me just ask you a couple of questions. On
August 10th in that same report, the CAO Steckler who authored
both memos, and as Mr. Budens said, one was unsigned, was
quoted as saying that: “The changes between the two memos were
because the conclusions were partial and unsupported.” You recog-
nize that term? Well, I would like to know for the record, when in
fact, the long report said 44 percent of the SPEs said they did not
have the tools they needed to address T&A abuse, time and attend-
ance.

Now, that’s obviously not unsupported, is it? That is a percent-
age. Was that percentage accurate based on 75 interviews? So it
wasn’t partial. It wasn’t unsupported and the 16-page report, if I
paraphrase it right said, well, some said they did, and some said
they didn’t.

Do you believe that if you had 44 percent saying that they did
not have the tools, that that was something that should have been
deleted from the IG report and ultimately from the public?

Ms. FocariNo. I want to reiterate that we take those allegations
very seriously.

Chairman Issa. Yeah, but you watered them down. They were
omitted. Let me go through a couple more quickly. Additionally,
partial or unsupported, 38 percent said the agency was willing to
overlook conduct issue if performance was acceptable. Now, I think
I heard even in the IG’s statement that the word some; 38 percent
is a heck of a lot. It is not just some. Isn’t that true? Wouldn’t 38
percent, more than a third said that the agency had this kind of
a flaw be worthy of corrective action?

Mr. ZINSER. Yes, sir.
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Chairman IssA. Additionally, 36 percent of directors said that
they had requested employee records on potential time and attend-
ance abuse and had been denied. Now, if your managers cannot get
the records to show whether somebody is cheating or not, then how
can Mr. Budens even tell me that it’s a small amount? The fact is,
you are not counting, isn’t that correct? You don’t know what you
don’t know, isn’t that true?

Ms. FOCARINO. Well, records are available.

Chairman ISSA. Yeah, but if they are being denied them and 36
percent of the directors said they were denied them, why were they
denied them? Were they denied them because the union contract
shields from that kind of checking up after the fact?

Ms. FOCARINO. Sir, I want to reiterate that all of the interview
summaries—there were 81 interview summaries—with comments
that those statistics were derived from, and all of that information
was provided in the final report. Every one of the 81 interviews.

Chairman IssA. Mr. Zinser, 36 percent said they were denied.
Was that in the final 16-page report?

Mr. ZINSER. It was not in the report, sir. The results of the inter-
views themselves were for the most part removed from the report
that went out of our office.

Chairman IssA. So, the old term, you didn’t have the cross tabs
to in fact know how deep these problems were; 44 percent said they
didn’t have the tools; 38 percent said your agency was willing to
overlook the time and attendance and other things as long as they
hit performance numbers which Mr. Smith said can be artificially
given; and 36 percent of the directors said they were denied re-
quests.

Mr. Budens, I’'m interested in your statement, I believe I heard
you more or less say that it was okay not to work 80 hours as long
as you hit the numbers. Well, let me ask you a very simple ques-
tion as the union rep. If this agency is not able to verify whether
people are actually working or not, you say as long as they hit the
numbers, how do the American people and the applicants get a fair
question when many of these examiners are applying for overtime
without any proof?

If they are asking for overtime, do we do that based on attend-
ance? Is this piecework and we grant overtime based on excess?
The fact is, these individuals are paid by the hour. The report said,
as I understand it correctly, that people are asked for overtime,
said they earned overtime and didn’t have to prove it, and couldn’t
be double-checked. Isn’t that true? Please, yes or no.

Mr. BUDENS. First of all, I have never said that people shouldn’t
be working, and they get paid for 80 hours.

Chairman IssA. Well, the question I asked you was, in fact, if in
fact the union is protecting from the getting the records to know
whether someone is working or not, that means people who apply
for overtime, in fact, we can’t justify whether or not they made it.

Mr. Zinser, you looked at both reports. Do we have a way to
credibly understand whether or not somebody worked more than 80
hours and whether that was justified based on your investigation
of the long report?

Mr. ZINSER. There are ways to find out. PTO was not availing
themselves of those methods.
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Chairman IssA. Okay, so tools were not used. Mr. Smith, Ms.
Kepplinger, if you have anything to add quickly. I left you out and
I apologize.

No.

Mr. Smith?

Mr. SMITH. In terms of my experience, especially now in review-
ing the patent examiner’s work product and advising patent appli-
cants how to respond, I would say overall patent examiners, I give
them an A for earnestness, wanting to do the right thing, but in
too many cases the written work product is difficult to respond to.

Chairman IssA. Thank you.

Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman, and I want to thank the
witnesses for their variety of testimony.

President Budens, let me ask you about the Count Systems Ini-
tiative which set examiner production goals. Has that system im-
proved productivity in your view?

Mr. BUDENS. Yes, sir. I think it was an initiative originally insti-
tuted by Mr. Kappos, requested because he wanted to accomplish
two things: One was to provide more time for examiners to exam-
ine patent applications so that we would be able to decrease attri-
tion and increase quality.

The other issue was he wanted to decrease the incentives for
what are called RCEs. And so we
Mr. CONYERS. What are they?

Mr. BUDENS [continuing]. Entered into discussions to try and
work out with the agency how to do that.

Mr. ConYERS. What are the RCEs?

Mr. BUDENS. Those are requests for continued examination, and
basically when an applicant has gotten to the end of the round of
prosecution, if they want to continue to keep the case alive and
continue prosecution, they can pay for an RCE and it reopens the
prosecution of the case.

Mr. CoNYERS. Now, let me ask you about recommendations made
in the July 2013, 16-page report, addressing the reported telework
abuse. Have any of those been implemented and where do we stand
with them now?

Mr. BUDENS. We have done a number of things. I want to make
it clear that POPA and the agency have been working together for
years now trying to address the issues that face the U.S. Patent
and Trademark Office. This is just one of many. Congress has been
on our backs about the backlog for quite some time. We are effec-
tively addressing that. We are effectively addressing attrition with
things like telework, and being able to hire examiners.

Keep in mind, examiners are a very expensive commodity. It
takes a lot of time and money to train an examiner, a minimum—
well, basically usually about 6 years, and somewhere upwards of
half a million dollars. If we are sitting here losing them, and we
were for many, many years, we had to hire two examiners for every
one we kept, we were spending tremendous amounts of money in
order to do that. So we have created systems now that have re-
duced our attrition to negligible levels and by so doing, we keep
these people. They move up through the grades, and they increase
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their productivity, and that’s what has allowed us to bring down
the backlog of 750,000 plus cases.

Mr. CONYERS. But do you have enough support and equipment
and personnel to identify poor performers to take corrective action
where necessary?

Mr. BUDENS. I absolutely think we do. Not to want to be flip, sir,
but frankly, if the agency wasn’t taking actions like that and
couldn’t track people like that, the union wouldn’t really have
much of a need of existence. Because a great deal of our time is
spent representing employees who have gotten into trouble and we
have got to look and see what is the cause, and what we have to
do, work with the agency to try and solve the problem, and get the
examiner back on good behavior.

Mr. CoNYERS. Okay, thank you so much.

Let me ask the commissioner. Ms. Focarino, has the opportunity
to telework helped you retain the most qualified examiners?

Ms. FocARINO. Yes, thank you for that question. It has very
much helped us increase the opportunity. As you heard in my testi-
mony, we have more than doubled the size of our patent-examining
corps. So we currently have about 8,500 patent examiners and they
are helping us reduce the backlog and reduce pendency so that we
are continuing to work toward our goal of 10-month first-action
pendency, and 20-month total pendency.

And the longer we retain these examiners the more experienced
they get, the higher quality work product they put out, and so it
is critical that we retain them. Because in order to retrain the peo-
ple as new hires is extremely expensive to the agency.

Mr. CONYERS. Let me go to Ms. Kepplinger now. How does the
Patent Public Advisory Council, PPAC, work with unions to estab-
lish an effective approach regarding a number of aspects of the pat-
fzn"g operations and implications for patent applicants and the pub-
ic?

Ms. KEPPLINGER. There are two union representatives on the
PPAC. Mr. Budens is one, and there is a Catherine Faint who is
from another union also is on the PPAC, and so in collaboration,
we look at the data and the things that are not working so well
and try together to find ways to address changes that could be
made within the system and within the Patent Office that might
make for better opportunities for applicants.

Mr. CONYERS. Thank you for your response.

My time is up, and I yield back.

Chairman IssA. I thank the gentleman.

We now go to Congressman Marino.

Mr. MARINO. Thank you, Chairman.

Good afternoon, ladies and gentlemen.

We have heard a lot of good things of what happens with our
Federal employees in the Patent Office, and the Trademark Office,
and I agree with most of it. But I haven’t heard yet what, if any-
thing, and perhaps someone can educate me on this—we will start
with you Mr. Zinser, you are handling the investigation, the inquir-
ies at this point.

And we have over 600,000 patents backlogged. We have para-
legals who say they didn’t have enough work. But actually, in my
opinion as a prosecutor, not only as a State prosecutor, but as a
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Federal prosecutor there appears to be fraud and theft by a small
number of people, but nonetheless, it seems to have appeared.

And pursuant to the U.S. Code, Title 18 Part 1, let me go
through a list of crimes starting in Chapter 19 with the Section 19,
conspiracy; Section 31, embezzlement and theft; Section 47, mail
fraud and other fraud offenses; Section 63, mail fraud and other
fraud offenses, pursuant to the specific act; Section 73, obstruction
of justice; Section 101, records and reports; and of course, Section
1001, lying to Federal investigators. And I'm sure I am missing
something here. And these crimes totalled, combined, the penalty
is decades in prison, and hundreds of thousands of dollars in fines.

Are we pursuing the investigation in any way, shape, or form to
prosecute these people if the evidence is there?

Mr. ZINSER. Thank you, Mr. Marino. I would say that there are
individual cases that we are pursuing, and if the evidence leads us
there, we will refer them for prosecution. I think one of the biggest
problems we have along those lines is that the management at
PTO has been basically complicit.

If you look at the Patent Trial and Appeal Board matter, those
managers knew exactly what was happening with their paralegals;
that there wasn’t sufficient work, supervisors directed them to
enter their time the way they did, and the employees were fol-
lowing their supervisors’ instructions.

That kind of decision, or complicity, by the management makes
it very difficult to prosecute a case.

Mr. MARINO. I understand that, and I asked the question in the
form that I did beginning with you, because of the procedures that
you have to go through. And I was aware of the lack of cooperation
that you were getting, and the managers being complicit.

But certainly, the managers need to be held accountable, and
let’s face it, I was in private industry until I was 30. People know
when they are doing something wrong, particularly when they are
getting paid to do nothing. So I would hope, I would hope that
given the fact that some employee says, “Well, my manager allowed
me to do that,” is like saying that the person driving the get away
car in a bank robbery are saying well, you know something, I just
went along for the ride. I really didn’t point the gun at the bank
teller and say give me the money.

So we have to get down to the basis here, and the American peo-
ple are sick and tired of this occurring and the bureaucrats in the
system just getting away with this. It would not occur in private
industry; not at all. And if it were, I prosecuted people in private
industry, and also in the Federal Government for doing the same
thing.

Ms. Focarino, could you please expand a little bit or answer my
question pursuing criminal prosecution, and please don’t tell me
that someone said, well, my boss told me to do it.

Ms. FOCARINO. So as soon as the OIG referred the complaints in
2013 regarding the underutilized paralegals in the Patent Trial
and Appeal Board, the agency did take immediate action and has
made significant progress toward avoiding the issues raised by the
IG; namely, we submitted a report to the IG just recently in Sep-
tember. We implemented a third-party consultant’s recommended
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changes. We brought in an outside consultant and they did a thor-
ough review.

Mr. MARINO. Okay, let me interrupt you. I understand the review
and the changes that you made. My focus primarily is, are those
individuals that were getting money for doing nothing going to be
prosecuted if the evidence is there?

Ms. FocARrINO. Sir, I don’t know the answer to that.

Mr. MARINO. You don’t know if the evidence is there, that you
wouldn’t assist in complaining to a law enforcement agency that
they should be prosecuted? Yes or no?

Ms. FocARINO. As I said, we submitted our report just recently
to the OIG. We have concluded our recommendation the

Mr. MARINO. Well, you being a manager over there, I would like
to think that someone in charge would let the American people
know that we are not going to tolerate this in my department, in
my agency. Can I count on that?

Ms. FOCARINO. So those managers are no longer in their posi-
tions in the patent

Mr. MARINO. But they are still working, aren’t they? And they
are still getting paid, and they still stole money from the taxpayers
and nothing is being done about it?

Ms. FOCARINO. Performance actions were taken against these in-
dividuals, sir.

Mr. MARINO. It is theft. It is stealing dollars from the American
people. Performance action was taken so they get shuffled into
some other position, and we do nothing about it? It is outrageous.

I see my time is about gone and I yield back.

Chairman Issa. I thank the gentleman. For the IG, he could also
answer that question. If the same information was asked came to
youli1 ;lttention, what would be your normal procedure, if you don’t
mind?

Mr. ZINSER. We would refer matters to the U.S. Attorneys’ Office
to get a determination on whether the case was one that merited
prosecution.

Chairman IssA. I think that’s what the former U.S. attorney was
getting at. Thank you, I thank the gentleman.

We now go to the gentleman from Maryland.

Mr. CuMMINGS. Thank you very much. Following up right on
that, so would it go with a recommendation? In other words, if you
were referring it, would there be a recommendation or you just say,
here is the evidence?

Mr. ZINSER. Well, you generally

Mr. CuMMINGS. If you were to refer it, go ahead.

Mr. ZINSER. Yes, sir. There are cases you take to the prosecutor
because you are obligated to do that——

Mr. CUMMINGS. Of course.

Mr. ZINSER [continuing]. You don’t think the evidence would real-
ly get the prosecutor to take the case. There are cases where you
would push very hard for a prosecution. We have done that, yes,
sir.

Mr. CUMMINGS. Very well.

Commissioner, I want to thank you for being here today. The
PTO’s telework program has been a model for the Federal Govern-
ment and we want to ensure that it is managed effectively and effi-
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ciently to date. The telework program has helped the agency re-
cruit and retain, as you have already testified, a highly skilled
workforce, and it has saved the agency millions of dollars.

I am troubled, however, by the findings of your investigation
which identified instances of time and attendance abuse by some
of your examiners. As I understand it, the July 8, 2013 report de-
tailed five cases of examiners who claimed time they apparently
did not work. Are you familiar? Are you familiar?

Ms. FOCARINO. I am.

Mr. CUMMINGS. Keep your voice up, please.

For instance, the report describes one examiner who received
more than $12,000 for about 265 hours of fraudulently claimed
time. And another examiner who received about $1,300 for 25
hours of fraudulently claimed time. Commissioner, has the PTO
taken disciplinary action against these five employees and if so,
what actions were taken?

Ms. FOCARINO. Thank you for the question, Congressman.

The individuals identified in the original draft report who were
found to have committed time and attendance violations were dis-
ciplined. One was removed, two were suspended, and one received
a letter of counseling. The fifth case was never referred to our em-
ployee relations, and the individual referred to in one of the inter-
views was never identified. Therefore, no action could be taken.

And I would also like to point out that of these cases, only two
of them were teleworking employees.

Mr. CuMMINGS. I think somebody testified a little bit earlier, I
can’t remember who it was, who said that it is not—I mean, you
don’t necessarily, say, assume that the subjects of these cases are
teleworkers, is that right?

Ms. FocAriNo. That’s correct.

Mr. CUMMINGS. So in other words, you have—who said that,
somebody?

Ms. KEPPLINGER. I did.

Mr. CUMMINGS. Yeah, they may or may not be, is that right?

Ms. FOCARINO. That’s right.

Mr. CUMMINGS. But you’re saying out of the five, two to your
knowledge, were teleworkers, is that right?

Ms. FocAriNo. That’s correct.

Mr. CUMMINGS. Now, has the PTO experienced a substantial in-
crease of time and attendance misconduct since establishing the
telework program? Do you know?

Ms. FocariNO. I don’t believe that there has been a significant
increase in time and attendance misconduct, but any acts of mis-
conduct related to time and attendance is unacceptable. And when
those situations come to our attention, we take action, and we ad-
minister the appropriate discipline.

Mr. CUMMINGS. Now, going back to you, Mr. Zinser, and I am
going to come right back to you, Commissioner, but to you, one of
the things that we have seen in our Committee as folks of some
agencies that have come before us, we have seen almost a culture
being developed, slowly, but surely, of sometimes complacency.

We saw that with the Secret Service, an inefficiency, and in
other agencies, but do you feel like this is a culture that is being
developed here, or do you think these are aberrations?
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Mr. ZINSER. Sir, I think the interviews that were conducted by
the employee relations staff at PTO reflect that there is a cultural
issue; that somehow the signal has come down from the senior lev-
els that they do not want to pursue time and attendance abuse to
the point where they are going to go and seek additional records
and data to help make those cases.

Mr. CUMMINGS. Now, did you hear that, Commissioner? Did you
hear what he just said?

Ms. FocArino. I did hear that.

Mr. CUMMINGS. I mean, would you agree with that?

Ms. FocArino. I do not agree with that.

Mr. CUMMINGS. And why don’t you?

Ms. FOCARINO. Any single case of misconduct is unacceptable to
us. And when they come to our attention, we take action.

Mr. CumMmINGS. All right, well, the PTO identified eight rec-
ommendations to improve its telework program, and is currently in
the process of implementing those recommendations.

Commissioner, can you give us an update on where the agency
is in that process, and when do you expect all eight recommenda-
tions to be complete?

Ms. FocAriNo. Right. Thank you for the question, Congressman.

So let me point out that even after we received the anonymous
letters in the summer of 2012, we started taking action. We in-
structed all of our managers concerning time and attendance proce-
dures, and we included guidance on time and attendance abuse in-
dicators so that they could be more readily spotted. We also
reached an agreement with the union which included mandatory
use of collaboration tools for full-time teleworkers.

Since the investigative report was submitted to the IG in July of
2013, we started a pilot to reduce the incidence of end-loading
which you have heard discussed earlier today. We started an initia-
tive to develop more preventive measures to reduce employee mis-
conduct. We started an employee disciplinary process that looks at
the whole conduct process to make sure that employee misconduct
is addressed and is addressed consistently across a very large
workforce.

We have revised the examiner timeliness or docket management
that Mr. Budens has referred to. We’ve removed the auto counting
privilege for examiners that have shown to abuse it. And we have
created a center repository of our policies and procedures for our
supervisors because we found in certain circumstances where we
did have policies in place, like accessing records for examiners,
those policies were not known to all of our supervisors.

So we have to make a concerted effort to make sure that we have
easy access, a centralized location that our managers are trained
on these processes and procedures regularly.

Mr. CUMMINGS. My time is expired.

But let me just ask you one thing. I lost count, there were eight,
so have you dealt with all eight?

Ms. FocariNO. We have implemented all eight recommendations,
and as a matter of fact, of the 15 in that initial draft report, 13
of the 15 recommendations have been implemented with only two
not being implemented because they do not make good business
sense.
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Mr. CuMMINGS. Thank you, Mr. Chairman, for your indulgence.

Chairman IssA. If the gentleman will allow me to ask a clarifying
question.

Mr. CUMMINGS. Of course.

Chairman ISSA. You said more or less, people lost their privilege
to do auto count if they were shown to have abused?

Ms. FOCARINO. Yes, sir.

Chairman IssA. Could you describe for us what that abuse
means, the numbers, so that we understand why most people ap-
parently still get auto count and what it means?

Ms. FocARINO. Right. So examiners when they reach a certain
grade level are given the privilege of submitting their own work for
credit with just cursory review because that goes along with their
level of experience.

Some examiners had been found to be submitting work that is
not complete, that has several errors that need to be corrected, and
they result in many returns that you heard Mr. Budens refer to.
And we have suspended that privilege for those examiners.

Chairman IssA. I thank the gentleman.

Mr. CUMMINGS. Thank you, Mr. Chairman.

Chairman IssA. Now, we now go to the other patent holder here
on the dais, Mr. Massie the gentleman from Kentucky.

Mr. MAsSIE. Thank you for not pointing out that I only have 29
patents and you have 37.

Chairman IssA. Yeah, but I understand some of yours are still
valid and mine are mostly expired.

Mr. MAssiE. Well, some of yours were never valid, but we will
leave it at that.

Chairman IssA. You know, Tom, I pointed that out earlier.

Mr. MassiE. Well, let me just say, I have a great appreciation for
what you do, Commissioner Focarino, and Mr. Budens, what the
folks that you represent do. It’s a constitutional duty and it was
prescribed in our Constitution to grant for limited periods of time
exclusive rights to the inventions to the inventors.

And I take it very seriously. I want to back up before I get to
my specific questions about the subject matter at hand and just
say, here in Congress, I think it’s our obligation first to do no harm
to the patent system. The big picture here, is to encourage and pro-
tect innovation in this country. Some would consider this off topic,
but I don’t think it is.

Mr. Budens, you represent how many patent professionals, exam-
iners and professionals at the Patent Office?

Mr. BUDENS. Approximately 8,500, most of which are examiners.

Mr. MASSIE. So over 8,000. Were you ever called to testify on the
Innovation Act?

Mr. BUDENS. Not that I recall specifically for AIA. I have been
up here—this is my third trip up here.

Mr. MASSIE. But you wrote a letter last year about the Innova-
tion Act, right?

Mr. BUDENS. Yes.

Mr. MassiE. Okay. It was actually a year ago today, and you had
some?concerns with the Innovation Act. Can you tell us what those
were?

Mr. BUDENS. I haven’t got it fresh in my memory.
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Mr. MassIE. I will just ask you if this is what you said: “A broad-
er concern for POPA is that the Innovation Act appears skewed
against small inventors.” And that you encouraged us to make sure
that anything we passed wasn’t skewed against small inventors.

Mr. BUDENS. That would be accurate, I'm sure. I can’t say word
for word, but I would assume that’s the position. That has been the
position, both my own personal position, but also the official posi-
tion of POPA for as long as I have been involved in it, that we sup-
port a strong patent system. And we want to make sure that the
small inventor never gets squeezed out of this.

Mr. MASSIE. But that was your concern with the Innovation Act.
That was my concern, too. That’s why I voted up against it. And
hopefully, we won’t bring that up again, and hopefully, it won’t
pass the Senate. But that is because we are trying to fulfill our
constitutional duty to protect innovation.

Now, let me get directly to the matter at hand. First of all, Com-
missioner Focarino, I realize this is not such a high bar, but I will
tell you my friends who are innovators in the medical device field
asked me, why can’t the FDA be more like the Patent Office? So
that is sort of a back-handed compliment for what you do there.
And we appreciate that.

Also, it seems like today we are talking about activity, tracking
activity and not so much progress. And a wise person once admon-
ished me, never confuse activity with progress.

But activity is a precursor to progress. You do have to have some
activity. So, and what is apparent to me here is that telework is
not necessarily as much a productivity enhancer, as it is a recruit-
ment tool. And this was true at my company when we allowed
telework. And I can tell you there are some people who are not cut
out for telework. They just don’t do well independently in their
house with kids running around and whatnot.

And so I think it works to your advantage with some employees,
and to your disadvantage with others. And I think you have to ac-
knowledge that if you are going to manage people in a telework en-
vironment, that not everybody is cut out for it.

Let me ask Mr. Budens. Mr. Smith had what seemed like good
advice. A couple of things he mentioned—and get your feedback on
this. He said maybe we should break down the hours by patent-
examining activities and track it that way instead of just activity.
Do you think that would be helpful?

Mr. BUDENS. I think it would be very difficult to do because it
would be so varied across technologies. For example, and when I
examined

Mr. MASSIE. Are there some technologies where it might be ap-
propriate? Surely, the manager could adjust?

Mr. BUDENS. It might could be, but I think that it is already rel-
atively built in the system in the goals that we have as examiners
of looking at how much time do we have to spend time searching
in this particular technology, or that

Mr. MAsSIE. Right. But some of it is done already.

Let me ask you about another one of the suggestions, and correct
me if 'm wrong, Mr. Smith. You recommended that perhaps new
examiners should be within commuting distance of the office?
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Mr. SMITH. New examiners who are newly approved for the tele-
working program.

Mr. MAsSIE. For the teleworking program. What about that idea?

Mr. BUDENS. It is certainly one to think about. I think that one
of the biggest problems we would have initially, is that a lot of the
people who want to telework and a lot of the advantages that we
have gotten out of telework, were hiring, being able to hire people
from pools that were away from the agency. In other words, we
have now been able to hire people who work in Silicon Valley:

Mr. MasSIE. There are four branch areas right? Is there one on
the West Coast?

Mr. SmiTH. Right. Now that we have four regional offices, I think
in my view, a prospective patent examiner would have the choice
of five very nice, diverse areas that they could relocate to if that
was what was needed.

Mr. MassIE. Commissioner Focarino, do you support mandatory
online presence indicators for patent examiners working at home?

Ms. FOCARINO. I'm in favor of any tool that improves collabora-
tion and communication with our examiners. And no tool is going
to be a time and attendance tool, so I want to make that clear. But
these tools are meant to make communication efficient, and very
collaborative. And we have some really great tools, particularly for
the interviews that you just mentioned.

Mr. MASSIE. And just a quick yes or no. Mr. Budens, do you sup-
port or oppose mandatory online presence indicators, just a quick
yes or no. My time is up. I would give you more time if I had it.

Mr. BUDENS. Depends on how they use it. For corroboration, we
already do that. Everybody already uses it.

Mr. MASSIE. Do you support mandatory, yes or no?

Mr. BUDENS. I can live with mandatory as long as they are not
being used to verify work. Attendance

Mr. MASSIE. It is activity, not progress, I understand that.

Mr. BUDENS. For collaboration they are wonderful tools.

Mr. MAsSIE. Thank you, Mr. Chairman.

Thank you witnesses.

Chairman IssA. Thank you.

I wonder if the fellow that had the automatic mouse mover as
part of his work station, whether or not he would agree that it
should only be for collaborative oversight?

Mr. MASSIE. Well, there is the program you can get to defeat the
automatic mouse mover tracker, of course.

Chairman IssA. By now I'm hoping they have it after that report.

The gentlelady from the high-tech capital north of California, Ms.
Lofgren.

Ms. LOFGREN. And home of the future Patent Office.

Chairman IssA. Yes, I'm well aware of your winning out over San
Diego due to some unfair competition at the time.

Ms. LOFGREN. Thank you, Mr. Chairman.

I just want to make a quick correction. Mr. Marino mentioned
that there was money from the taxpayers, and in fact, there is no
taxpayer money here. It is all fees. It doesn’t mean that there is
a problem, it’s okay. It isn’t okay. But who is, if there was a loss,
it was the patent applicants who lost. It was their money. And they
are not happy.
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And I hear from a lot of patent applicants in Silicon Valley want
to make sure the system is working well, and are not happy about
the built up delay time and this news was frustrating. So I just
wanted to pass that on to you, Commissioner.

Mr. Zinser, I wanted to address some issues of concern to you.
Now, Inspector Generals and their offices are normally just beacons
for whistleblowers, and the IG system, I think, has a problem when
whistleblowers don’t trust them, or even feel threatened by them.
And I think you have had a very troubled relationship with whis-
tleblowers that I think is of concern.

In 1996 when you were the Deputy Assistant IG for investiga-
tions in the Department of Transportation, the Office of Special
Counsel found that you personally retaliated against a whistle-
blower in your office named John Deans. They determined that you
retaliated against Mr. Deans because “he discovered violations and
politically embarrassing information about high-level government
officials and community leaders,” related to the potential diversion
of Federal funds. And the OSC described your behavior as draco-
nian in nature and motivated by animus.

OSC also determined that every allegation you made against Mr.
Deans when you proposed that he be fired was unsupportable, and
in fact, a settlement was reached that reinstated Mr. Deans, paid
him 11 months of backpay and benefits, paid his attorneys’ fees, al-
lowed him to move back to his Denver office and away from you
until retirement, and removed any allegations about him from his
personnel file because they were completely false.

Now, as disturbing as that was, I don’t think it’s an isolated case.
Last year two of your closest and most senior members in Com-
merce Office of the Inspector General were found by the OSC to
have retaliated against whistleblowers in your office, although they
found no “documentary evidence” that you were directly involved.
This year, however, the Committee on Science, Space, and Tech-
nology has been engaged in a bipartisan investigation of your office
involving allegations that you personally, and your newly ap-
pointed Deputy IG have been attempting to identify and retaliate
against employees in your office that you believe have been cooper-
ating with the congressional investigators and OSC.

Now, I want to raise this relative to the PTO office, because your
office conducted an audit in February of 2012 on the PTO’s
telework program, and your audit found “USPTO’s policies for
managing PHP comply with applicable telework laws and provide
reasonable controls and assurances that the program operates ef-
fectively and efficiently.” And it concluded that “USPTO has ade-
quate controls over patent-holding programs in key areas.”

Now, the report found that telework examiners were actually
more productive than other examiners at headquarters, and that
the PTO had saved millions of dollars and unavoided costs as part
of this program.

Now, it is my understanding that at the same time your office
was issuing this report, you were receiving complaints from whis-
tleblowers that the program was rife with abuse and potential
fraud, and that rather than investigating those issues raised to you
by whistleblowers, that you actually sent those allegations that
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could, in fact, be even criminal conduct, back to the agency itself
to investigate.

And so I have a concern. I wonder how the audit staff, number
one, could have been so far off the mark when they issued their
February 2012 report, and how far from the ordinary practice is it
for whistleblower allegations that might even constitute crimes to
be sent back to the agency itself to investigate rather than the IG’s
office.

Also, how can you in your office continue to function effectively
when you have such a blemished history in your treatment of whis-
tleblowers? And how can we trust that you will stop what appears
to be a 20-year pattern of retaliation against whistleblowers.

And finally, I am concerned and would like to know why you did
not disclose the John Deans case of retaliation to the Senate during
your confirmation hearing to become Commerce Inspector General?

Mr. ZINSER. Well, there’s a lot there, Ms. Lofgren, so let me just
take your last.

Chairman IssA. Take your time, and go through them. We will
be patient.

Mr. ZINSER. Okay. With respect to my confirmation hearing, the
John Deans matter occurred many years earlier, and that matter
did not come to my mind when I was going through my confirma-
tion process. It never came up in the FBI investigation. I did not
consider myself, at the time anyway, a subject of an OSC investiga-
tion. And Mr. Deans’ matter was a very complex situation, whereby
Mr. Deans himself had allegations against him made by the United
States attorney in Colorado that had come under investigation and,
yes, we did settle that matter. And both sides of the story have not
come out on that case.

With respect to whistleblowers, I think our office has no problem
receiving and investigating whistleblower complaints. In fact, I
think one of the problems that exists at the Department of Com-
merce, is that the management at the Department of Commerce
has not taken ownership of the problems that are reported over our
hotline. We have been working with management for several years
now since I have been the Inspector General for the management
to take ownership of their problems.

The specific whistleblower allegations that came in about the
telework program were not exclusive to the telework program. It
was about how the management treated allegations of time and at-
tendance abuse. And none of those made specific allegations
against specific individuals that would warrant us opening up a
criminal investigation. They were basically rants against the man-
agement and in our view, the management needed to hear them,
and needed to address them promptly. And that’s why we sent
them to the management.

Now we are doing additional follow-up investigations and if the
investigations lead us to where we need to refer things for prosecu-
tion, we will do that.

Ms. LOFGREN. Mr. Chairman, I realize my time is expired, and
I did have a long set of questions.

Chairman IssA. If there’s any that were unanswered, you can do
a quick followup.
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Ms. LOFGREN. I will, but actually what I might do since there are
other Members waiting, is to take the opportunity to followup after
this hearing to actually inspect the allegations and whistleblower
complaints that Mr. Zinser has referenced.

Chairman IssA. And I would look forward to doing that with you.
b N{{s. LOFGREN. That would be wonderful. Thank you, and I yield

ack.

Chairman Issa. We now go to the gentleman from Georgia for 5
minutes.

Mr. CoLLINS. Thank you, Mr. Chairman, I appreciate it.

This is, again, very frustrating. You know, coming out and com-
ing back to this oversight, not only with both Committees, which
I serve on Oversight and Judiciary, and also as one who is a very
strong advocate of creators and patents and this whole issue.

Commissioner, one of the issues that I have, I have been a strong
advocate of ending the PTO fee diversion and cosponsored legisla-
tion with my colleagues on Judiciary to end this, and I have de-
fended the integrity and efficiency and the management of PTO.

To say that I'm disappointed at this point, is beyond the pale. It
is hard enough when you prioritize and try and help others under-
stand the prioritization from what I feel like are valuable protec-
tions, constitutional protections and statutory protections that are
found, and then when we are trying to actually get more help to
do that, to find that these are going wrong, is not something that
I personally can tolerate. If you can’t act really as a good steward
of the resources the agency have given you, why should I as a
Member of Congress consider giving additional funds or trying to
end something that is wrong if at this point you can’t better utilize
what have you got?

Commissioner, Ms. Focarino?

Ms. FocariNO. Thank you for the question, Congressman. I want
to reiterate, we take these allegations very seriously. We acted im-
mediately, as soon as we got the first whistleblower complaint. We
do take our management responsibility seriously. It is a large and
complex agency that we are managing, and growing, and it’s chal-
lenging. But we are very serious about addressing these allegations
and the isolated cases of abuse.

Mr. CoLLINS. Okay, and, again, I think the biggest disconnect,
and I have been up here really 2 years now, the biggest disconnect
I have found is, and many times outside the Beltway, there is a
difference in correcting a problem than inside the Beltway.

And inside the Beltway is, well, let’s study it, work at it, look at
it, think about it. Maybe there are be some Members of Congress
who will forget about it. Maybe we will have another hearing and
then get to it.

In other parts of the world that’s not the way it is done, because
this is not, to me it has been sort of a longer term problem.

Commissioner or the Inspector General either one, you are famil-
iar with the term end-loading, correct?

Mr. ZINSER. Yes, sir.

Mr. CoLLINS. Okay, you are, Commissioner?

Ms. FocARrINO. Yes, I am.

Mr. CoLLINS. Okay, go ahead and put the slide up here because
this is a concern that I have in the report that was issued. The 32-
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page report basically talked about the directors and supervisors be-
lieve that end-loading would compromise quality of work.

What you are seeing here is analysis of data showing end-loading
by patent examiners suspected of cheating on time and attendance.
And as you can see at the end of each quarter, going back to this
first quarter of 2012 that there is a direct pattern of end-loading
here.

So I have a question, and we talk about finding out stuff, this
has been going on for several years. What is the process for end-
load monitoring? What was being done to look at this, and why
would this not have at least cast a red flag? Either one of you?

Ms. FocariNoO. I will be happy to start answering the question,
Congressman. End-loading in and of itself, is not necessarily a
problem.

Mr. CoLLINS. Well, hold on a second. But in your 32-page report
you found 71 percent of supervisors interviewed, and 90 percent of
the 25 directors interviewed believed that end-loading could com-
promise the quality of an examiner’s work.

Ms. FocaRINO. And we are concerned that supervisors believe
that, and we have mechanisms in place for when that type of out-
put occurs that the supervisor is compelled to do an enhanced qual-
ity review on the work product. But as I said before, end-loading
in and of itself, is not necessarily a problem. Some examiners do
their work in parallel. They do searches together for similar appli-
cations, and their end process, and then they submit them for cred-
it in one bulk piece.

Mr. CorLLINS. Well, look I think anybody in this room who has
ever had a college class, or even a high school class, or even just
an online class, yeah, you wait until the end, but that is not the
best way to do work.

Ms. FocAriNo. Right.

Mr. COLLINS. And especially when you are dealing with some-
thing. And let’s take it out of here for just a second. We get to the
patent, we get into the court cases, we get into defending these pat-
ents, and we have got a lot of other patent troll legislation and ev-
erything else, if we can’t depend on the right work getting done in
the Patent Office to start with, and it not being monitored for 2
years on end-loading, which is, okay some is okay, but this is a pat-
tern here. If you look at this, it is a direct pattern at the end of
every quarter. It is not a once-off thing. I think this is the concern
that I'm having.

So in my little bit of time left here, because if you cannot under-
stand the frustration in my voice, I am very frustrated at this be-
cause as someone who defends creators and wants this to be taken
care of, and our business to be a model, to not be able to look at
this is a problem. So I'm going to flip it. I don’t want to hear what
the PTO, you think you should do. I want you to hear—what do
you think we should do? What should Congress do when we see
this kind of abuse happen? What, especially for those of us who
have defended the office, and also defend the fee ending, diversion,
what do you tell us? What should I do now?

Ms. FocarINO. Well, I want to say that I would like to tell you
what we are doing to address the problem. And I would like to
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preface this by saying when I was an examiner in 1977, end-load-
ing existed.

Mr. CoLLINS. Nobody has denied—ma’am, nobody has denied
end-loading existed. What we are having a problem with is super-
vision here.

Ms. FoCcARINO. Right.

Mr. CoLLINS. This is a pattern the of letting it go without seem-
ingly anyone taking the time to say we have a problem.

Ms. FocARINO. Yes, sir. We have a quality check in place and we
have recently, we piloted a program in a technology center with
1,000 patent examiners to specifically address this issue. It began
in December of 2013. It was very successful. It reduced this type
of behavior significantly. And now we have implemented that pro-
gram across the entire corps of 8,500 patent examiners. And we
hope to see significant improvements.

So we are very concerned about it. We are focused on it and my
point was, that in and of itself, is not necessarily a problem. But
it can be. And when it is, we address it.

Mr. CoLLINS. Well, I think telework can be a good thing. I
worked on the State level, worked on it here. However, what does
disturb me is basically what you said when the actual report of
your supervisors and your directors said it could be a problem. You
just said it is not necessarily a problem and that basically you were
upset with your supervisors for saying this.

That is a disturbing—that right there to me is saying there is a
disconnect maybe from the top level to the supervisor and director
level saying, maybe we are not sure what we should be looking for.
I'm going to be following up with followup questions for the record
in writing on this, but please understand, this end-loading issue
and other issues here for those of us who want to defend this office
iis nlot acceptable, and frankly, your answers left me lacking a great

eal.

Mr. Chairman, I yield back.

Chairman IssA. Thank you.

Just for the record since you are answering, as I understand it
the supervisors, if you dump or end-load, you dump 16 patents,
they only have a matter of hours to respond because they have a
timetable. So spiking also denies proper supervision, doesn’t it?

Ms. FoCARINO. It certainly makes it challenging to review large
volumes of work in a short period of time, so what we typically do
is add additional resources. We have quality assurance specialists
that look at the work to assist our supervisors when these situa-
tions occur.

Mr. CoLLINS. Mr. Chairman, could you yield to that? I mean,
that

Chairman IssA. I would ask unanimous consent that the gen-
tleman have one more minute.

Mr. COLLINS. Just very quick.

So basically what we have done to save money and to save proc-
ess because end-loading was not properly supervised, we have had
to expend extra resources to deal with the end-load dumping that
occurs to make sure that these were done right. Is that what I just
heard you say.

Ms. FocariNo. I didn’t say that, no. I said we have a quality
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Mr. CoLLINS. Exactly what did you say, ma’am?

Ms. FOCARINO. I said we have quality assurance specialists that
when this situation exists, they can assist our supervisors in the
review process should they not have enough time to review a large
volume of work.

Mr. CoLLINS. But if they were done at a proper time then they
would not have to be as involved with so many at the end. This
is absolutely—is going in a circle.

Mr. Chairman, I appreciate the indulgence. Thank you.

Chairman IssA. I thank you. Mr. Smith and Ms. Kepplinger, you
look at the effects of that kind of a spike and not enough time for
the supervisors to look at it, don’t you? You want to weigh in on
what that might do to the patent quality from your experience?

Mr. SmiTH. I do have some views here. And I think that’s one of
the basic problems as a patent practitioner that we run into. I
think it’s part of this count culture that I think is the biggest cul-
tural change that we need to make in the system where patent ex-
aminers are not of the mind-set that they are being paid to do
piecework; that there is a continuous consideration of the case until
it’s ultimately determined to be patentable or not.

The phenomenon known as count Monday, I think is a recipe for
disaster. One quick anecdote. A few years ago there was a patent
that issued element array, one of the elements specifically said in
the patent claim that operated at a speed bigger than the speed of
light, which would certainly raise eyebrows of most physicists.

And when I asked the manager in charge of that unit, how could
that possibly have been passed through, and he just shrugged his
shoulders and said, it came in on count Monday, and the SPE had
50 cases to review.

So I think, again, the take-home lesson is not so much about
telework as it is that the underlying management systems need to
be reformed.

Chairman IssA. Thank you.

If you have any other comments

Ms. KEPPLINGER. Yes, as I indicated, if an examiner does a very
large proportion of the work at the end, it does in my mind, raise
quality issues. What you have to consider is how much is being
done, and what the circumstances are because sometimes it does
not equate to a quality issue.

One thing I would observe about the spikes, it’s true that you see
those spikes which represent to some extent some undesirable end-
loading. Some of it actually also is a portion of the work that’s sent
in by us, the practitioners, which also reflect a cyclic pattern which
we had uncovered when I was at the Patent Office. That during a
week, the work comes in to peak on Fridays, so the examiners are
tasked with doing the work based on those timeframes, too, so it
is sort of like, to some extent, a viscous cycle.

Chairman IssA. Mr. Smith.

Mr. SMITH. Yes. I think that, with the end-loading problem, if my
suggestion about changing the time accounting system—these are
systems that law firms use all the time.

When I am doing a prosecution matter, I put down our internal
client matter and then how many hours I worked on it that day
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and then, for those, a slight narrative as to what exactly I did for
the client.

On a litigation matter, when you enter the matter number, there
is another menu that pops up with 20 activities, appeal work, cli-
ent counseling, depositions, all of these discrete tasks.

And there is also software that law firms use at the end of the
day—it is called time management software—where you get a re-
port based upon your computer usage, your telephone usage as to
what activities you actually use.

And I think that, if that software was in place, it would be inter-
esting to see, if a patent examiner did 80 or 90 percent of their pro-
ductivity at the end of the quarter, how was their time spent in the
first month of the quarter. And that can only be tracked by applica-
tion and task.

Chairman IssA. Thank you.

The gentlelady from Texas, Ms. Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

Let me just build on the last comment of Mr. Smith because,
Commissioner, I think all of us want productivity. We in the Judi-
ciary Committee overhauled patent law to ensure resources and
certainly productivity.

I think the number was eight, and that may be incorrect. But
how quickly can you implement the recommendations that the
Commission has put forward to cure some of these concerns that
are legitimate in terms of some documented ones, but also we rec-
ognize that there are very good hard-working employees at the Pat-
ent Office? How quickly can you move forward?

Ms. FocARINO. Congressman, are you referring to the eight rec-
ommendations——

Ms. JACKSON LEE. Yes.

Ms. FOCARINO [continuing]. In the July 2013 report?

We have actually implemented all of those recommendations.

Ms. JACKSON LEE. So all of those are now implemented?

Ms. FOCARINO. Yes.

Ms. JACKSON LEE. And you heard Mr. Smith, this anchoring of
heavy work at the beginning and nothing at the front end.

How do you respond to that?

Ms. FocariNO. Well, one of the initiatives, one of the pilots, that
I described that was very successful in an area with 1,000 patent
examiners that was in place for a year has been implemented
across the whole entire patent core of 8,500 examiners. And we be-
lieve that this end-loading behavior that has existed for quite some
time will indeed decrease.

Ms. JACKSON LEE. And do you have your own internal mecha-
nism for assessing whether or not these changes are successful——

Ms. FocAriNO. We do.

Ms. JACKSON LEE [continuing]. Such as not—not heavy loading
at the end and nothing in the beginning of the month?

Ms. FOCARINO. Yes. The examiner’s output is tracked on a daily
and biweekly basis.

Ms. JACKSON LEE. And will you be able to provide those peri-
odical reports to the Congress?

Ms. FOCARINO. Yes.
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Ms. JACKSON LEE. If we were to individually ask or the Com-
mittee was to ask, would you provide those reports——

Ms. FOCARINO. Yes, we can. Absolutely.

Ms. JACKSON LEE [continuing]. To both the Judiciary and the
Oversight Committee?

Ms. FOCARINO. Absolutely. We would be happy to.

Ms. JACKSON LEE. Let me, first of all, indicate that we know this
is about service to our genius that is there in America. I have al-
ways said that science, patents are the work of America. That is
what makes America churn.

Let me go to Mr. Zinser and just refer to some of your testimony.
And I am going to go very quickly because I want to get the Presi-
dent of the Professional Association quickly. And why don’t I just
give you a question and then, hopefully, you will be able to answer
it.

And I think you made a very good point about productivity, and
I would like to you comment on productivity. I am going to go to
Mr. Zinser first.

In what you have seen in the movement of applications through
the members of your association, what have you seen in produc-
tivity? So I hope you will be prepared to answer that.

But, Mr. Zinser, let me indicate that, in your testimony, you said
that managers at PTO were aware that many paralegals had insuf-
ficient work assigned to them over a 4-year period. Is that right?

Mr. ZINSER. Yes, Congresswoman.

Ms. JACKSON LEE. And the 2013 report from your office stated
that you first received these allegations from employees who
worked for the Patent Trial and Appeal Board. And let me say that
I applaud whistleblowers. This is not a criticism of them.

But is that where the report came from? The 2013 report from
your office stated——

Mr. ZINSER. Yes.

Ms. JACKSON LEE [continuing]. That you first received it from
the employees.

Mr. ZINSER. Yes.

Ms. JACKSON LEE. You then turned the allegations over to the
PTO to investigate. Is that correct?

Mr. ZINSER. Yes.

Ms. JACKSON LEE. All right. One of the allegations described in
the 2013 Inspector General report was the practice by some para-
legals classifying their official work time with a cold call, other
time while they were actually “doing nothing.”

Commissioner, I am going back to you. What did PTO’s inves-
tigation find with regard to that specific allegation?

Ms. FOCARINO. So the investigation found that the paralegals
were—did not have enough work. They were hired at a time antici-
pating a staffing up of the judges in the Patent Trial and Appeal
Board. That didn’t occur as swiftly as anticipated; so, the PTAB
was left with a contingent of paralegals that, in fact, did not have
enough work.

So as soon as the OIG referred the four allegations, the Agency
took immediate action. We brought in a third-party consultant.
And we have new paralegal managers now. We have a new struc-
ture in place. We have a new senior executive that oversees these
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paralegals. We have an enhanced workflow model. We have
changed the performance appraisal plan of the paralegals. So we
have made significant changes to address that situation.

Ms. JACKSON LEE. Let me just say that Mr. Zinser went on with
his testimony to find that the paralegals were basically getting
paid not to work, despite a growing backlog of appeals.

My question to you, Commissioner: Could these paralegals—now,
you have made some changes—have been working to reduce that
backlog or were other factors at play? Were your paralegals, in
spite of some inconsistencies, driven or directed or supervised to-
ward reducing the backlog?

Ms. FOCARINO. They were, but they were underutilized, frankly.

Ms. JACKSON LEE. And so now you have corrected that?

Ms. FOCARINO. Yes, we have.

Ms. JACKSON LEE. And do you have an answer as to why it may
have taken so long to do that?

Ms. FocarINO. Well, I think the allegations came to our atten-
tion in 2013. So as soon as they came to our attention, we imme-
diately brought in a third party. We began our own investigation,
and we implemented significant structural changes to address
these issues so that they do not happen again.

Ms. JACKSON LEE. The Inspector General indicated that some of
them received bonuses in spite of this work record. And so the
question would come for the American public to know: Why did
they receive bonuses despite not completing what is suggested, suf-
ficient work?

Ms. FOCARINO. I believe our report that was given in September
to the Inspector General covers that. And my understanding is that
they did get bonuses. And our Office of General Counsel

Ms. JACKSON LEE. They did—I didn’t hear you.

Ms. FocAriNO. That they did get bonuses.

And our Office of General Counsel has rendered a legal opinion
that the IG received.

Ms. JACKSON LEE. So you responded back to the IG?

Ms. FOCARINO. Yes. Yes, we did.

Ms. JACKSON LEE. Well, let me conclude on this.

And if the Chairman would continue to indulge me as I try to
finish this line of questioning, I would appreciate it.

We all have come to realize it is unacceptable to have any em-
ployees sitting around doing nothing while they are getting paid.

Commissioner, were the managers responsible for the employees
who were being paid for insufficient work held accountable for al-
lowing it to happen? And what are you doing now to ensure that
it does not happen?

Ms. FoCARINO. Right. Thank you for that question.

So the managers were held accountable. They are no longer in
their management positions in the Patent Trial and Appeal Board.
And we have totally revamped the management structure, the
oversight of the management structure, their performance plans,
and their workflow model.

Ms. JACKSON LEE. Mr. Budens, I know that you are proud of
your associates, members of your organization. You probably see
them working hard every day. You obviously come out of that at-
mosphere and that work to come to be President.
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How do you answer the question of your members producing,
lowering those application numbers, responding?

Because when we were doing the patent law here in Judiciary
Committee, everyone said almost to a one, “We are concerned about
those who are seeking a fair assessment of their request because
that is what makes America great.”

How do you respond to productivity that has occurred in the
backdrop of some of these problems?

Mr. BUDENS. Thank you, ma’am.

We are seeing a continuing increase in the productivity of the
workforce of the Agency, and that is particularly because we have
been able to, first of all, expand the workforce, get more boots on
t}ile ground, if you will, but also because we are retaining the peo-
ple.

Somebody mentioned about telework being a recruitment issue.
It is not just a recruitment issue. It is a retention issue.

As we retain examiners and they move up through the grade lev-
els and get promoted, in addition to that, they get increased pro-
ductivity goals attached to them.

So if we can hire an employee and keep him or her as an exam-
iner, their productivity just naturally increases. That means the
productivity of the Agency naturally increases. And that is what we
are seeing now.

We have gotten through a big hiring load through the last half
of the 2000’s, and now we are seeing those examiners start reach-
ing the point where they are going through the program, becoming
primary examiners. They are able to work independently. A junior
examiner won’t need me looking over their shoulder, stuff like that.

So the productivity is going up, and that is reflected in the abil-
ity that we are having to move that backlog down; both the backlog
of unexamined applications and the backlog of RCEs.

One thing I would say about the backlog, though—and I hope ev-
erybody will understand—is that the backlog can’t go to zero. The
backlog represents the work we do.

And with a workforce of 8,300 or 8,400 examiners, we are going
to have a backlog of cases. Four hundred thousand cases, for exam-
ple, it may be a year’s worth of work to keep people going.

So what we are looking at is getting some productivity increased,
we are getting the pendency of actions downs toward the goal of
the 10 months’ pendency. And that means the cases are getting out
the door.

Just like this past year, 300,000 patents are being issued. That
is stimulating innovation. That is doing the job that I think we are
supposed to be doing. And I think our workforce is doing that as
a whole.

I can’t deny that we have—you know, there will be an occasional
person that we are going to have to deal with. But the Agency is
very effective at dealing with it, and we work with the Agency to
change programs when they need it. We do an iterative process.
We come back and we keep talking with each other and working
each other.

Chairman IssA. Mr. Budens, I think we got it.

Mr. BUDENS. Thank you.

Chairman IssA. Mr.——
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Ms. JACKSON LEE. Thank you for your indulgence.

Chairman IssA. Yeah. We are 5 minutes past.

Mr. Zinser, you look like you had something you had to say.

Ms. JACKSON LEE. Thank you, Chairman.

Chairman IssA. Did you have something in response?

Mr. ZINSER. No, sir.

Chairman IssA. Okay. In that case, it is my pleasure—you are
very welcome.

It is my pleasure to go to the gentleman from Virginia, Mr.
Connolly.

Mr. ConNoLLY. Thank you, Mr. Chairman. Welcome to our
panel.

Commissioner Focarino, Mr. Budens has made a point in his tes-
timony that you can’t have the most productive year in your 224-
year history, last year, and be rife with waste, fraud, and abuse,
cheating, lying, and time card fraud. It is either one or it is the
other. I mean, the one seems to suggest that you can’t have the
other.

Would you comment.

Ms. FOCARINO. Excuse me? Could you repeat the end of the ques-
tion, Congressman? Would

Mr. ZINSER. I think he said, “Would you comment.”

Ms. FocArRINO. Oh. Would I comment.

Mr. ConNoLLY. Well, I am asking——

Ms. FocAriNO. Okay.

Mr. CoNNOLLY. The end of the question was, “Would you com-
ment.”

Ms. FOCARINO. I'm sorry. I thought you said “would you counter.”

Mr. ConNOLLY. No. I'm sorry.

Ms. FocAriNO. Comment.

Mr. ConNOLLY. Would you comment——

Ms. FOCARINO. Yes.

Mr. CONNOLLY [continuing]. On his point that—wait a minute.

Looking at the fact we had the most—not one of the most, the
most—productive year in 224 years

Ms. FOCARINO. Yes.

Mr. CONNOLLY [continuing]. Of the history

Ms. FOCARINO. Right.

Mr. CONNOLLY [continuing]. That would suggest, at—at worst,
what has been written about and commented about and what we
are certainly looking at in this hearing is contained. In fact, it has
not somehow tainted the entire mission or productivity of the Agen-
cy

Ms. FOCARINO. Yes. Thank you for that question.

I agree. We have very objective performance measures. All of our
performance measures, whether it is productivity, quality or timeli-
ness, are trending in a very positive direction.

We had a historic year. We have granted more patents than in
any year. We examined more applications than in any year. And
that does not occur when there is systemic use. But we did find iso-
late}(li abuse, and we addressed those cases. And we will continued
to that.

Mr. CoNNOLLY. You have just said it, but I am going to ask you
one more time for the record.
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Would you say that the incidents of abuse you have uncovered
represent a culture of fraud?

Ms. FocarINO. No. I don’t think they do represent a culture of
fraud.

Mr. CoNNOLLY. The article that has been cited, actually, I believe
uses that phrase, “a culture of fraud.”

Ms. FocArINO. No. I have to say that the vast, vast majority of
the men and women working at the Patent and Trademark Office
are honest, hard-working examiners that are, in fact, willing to put
in more than what is required to do the job.

Mr. CONNOLLY. Mr. Zinser, would you agree with the character-
ization of “a culture of fraud?”

Mr. ZINSER. No, Mr. Connolly. What I testified to was that the
problem at PTO had not reached the level of a systemic problem.

Mr. ConnoOLLY. Well, no. Wait a minute, Mr. Zinser. English is
my native tongue, too. When you say has not yet reached the level,
that implies that we are certainly barreling that way.

Now, I want to give you an opportunity to be accurate and very
precise. It is one thing to call it an isolated set of examples that
does not characterize the culture, let alone rise to a culture of
fraud, or there is a trendline here that is so alarming that, al-
though we haven’t yet reached that, that seems to be where we are
headed.

Which is it you mean?

Mr. ZINSER. What I am basing my comments on are the results
of the interviews that the investigators completed, which cited nu-
merous supervisors and managers raising concerns about the lack
of tools they have or the lack of tools they are allowed to use to
look into some of these suspected cases of time and abuse.

And I think that, if PTO takes steps to address those concerns—
and I did correspond with Acting Director Lee to listen to the su-
pervisors—if they take steps to address those concerns, I don’t
think it will become a systemic problem.

If they do not and they don’t put fixes in place, I think you could
have a much bigger problem, yes, sir. But I don’t think we are bar-
reling toward it. I think that this investigation that was done came
at a good time to have PTO address the issue.

Mr. CoNNOLLY. Mr. Budens, I would like to give you the oppor-
tunity to comment on this.

Mr. BUDENS. I have no interest at all in trying to further the
thought that this is some kind of systemic problem. I do not believe
it is a systemic problem. I believe there are isolated instances that
occur and, when they occur, we deal with them.

I wanted to make one point from way earlier today that goes
along with that, as far as time sheets and stuff. We have no agree-
ments, Mr. Issa, that can control who gets access to the time
records. That is totally in the control of the Commissioner.

What we have are a whole lot of professional people, all of them
with college educations, engineering and science degrees. We didn’t
get where we are by being idiots or gaming systems or anything
else.

We are a bunch of hard-working, honest people who believe in
the system, and that is why it is not systemic. And I don’t believe
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it will be systemic because it is just not the nature of the people
we hire.

Mr. CONNOLLY. Let me ask just one final question, Mr. Chair-
man, if I may.

Chairman IssA. I am not worried about the length of your ques-
tion as much as I am concerned about the length of the answers.

Mr. CoNNOLLY. Right. Thank you.

Much has been commented about the original draft report and
the sort of revised report. We went from a 32-page report to a 16-
page report.

Commissioner, why was there a revised draft report?

And, Mr. Zinser, I am going to ask you a follow-up.

Ms. FOCARINO. Okay. Well, the initial draft report was just that.
It was a very preliminary draft, is my understanding, and it went
through several iterative processes and it resulted in a final report.

As I said, all of the 81 interview summaries were attached in
that final report and much of the information, it is my under-
standing, that was in that 32-page report was included in appen-
dices in that 16-page report.

So it was reworked. It was refined. It was comprehensive. We be-
lieve it was accurate. And we also know that we provided all of the
data in the interview summaries to the Inspector General.

Mr. CONNOLLY. But according to The Washington Post story, the
original report used that phrase “a culture of fraud.”

And the final report translates into, “The investigation has not
found objective evidence of time and attendance abuse or the extent
of any abuse.”

Well, those are two pretty different thoughts.

Ms. FOCARINO. So the answers in some of the interview sum-
maries were very negative. Again, they were included in the final
report.

And we actually were very transparent in that final report about
issues which the Agency could not reach a conclusion, and we iden-
tified those areas of concern.

But I want to be clear that any of the statements in those 81
interviews troubled us to the point where we immediately started
taking action.

Mr. CONNOLLY. Mr. Zinser, did your office comment upon the dif-
ferences between the draft report and the final report?

Mr. ZINSER. Not until this testimony where we do highlight some
differences between the two reports.

Mr. CONNOLLY. And did your office communicate to management
at PTO or the Commissioner any concern you had with respect to
the two iterations?

Mr. ZINSER. No, sir. The source of the 32-page report, the indi-
vidual or individuals who provided that to us, did not want their
identities disclosed.

They wanted to remain confidential and did express concerns
about PTO learning that the IG’s office had a 32-page report. So
we did not disclose that to PTO.

Mr. ConNoOLLY. Well, that is interesting.

You have been criticized personally for your treatment of whistle-
blowers, but it sounds to me like what you just told us is you have
relied on some whistleblowers.



120

Mr. ZINSER. We rely heavily on whistleblowers.

Mr. CoNNoOLLY. Thank you.

Thank you, Mr. Chairman.

Chairman IssA. I thank you.

And before I go to Mr. Cartwright, I just want to quickly ask
unanimous consent that the investigative report numbered 13-
1077, dated July 28, 2014, be placed in the record.****

And, additionally, Ms. Focarino—I am having a terrible time. I
apologize.

Ms. Focarino. “Focarino.”

Chairman IssA. “Focarino.”

Would you commit to include in a timely fashion the NAPA one
so we can also put that in the record?****%

Ms. FOCARINO. Yes, sir.

Chairman IssA. Thank you.

Mr. Cartwright.

Mr. CARTWRIGHT. Thank you, Mr. Chairman.

Mr. Zinser, you are the Inspector General charged with over-
seeing the Patent and Trademark Office.

Am I correct in that?

Mr. ZINSER. Yes, sir.

Mr. CARTWRIGHT. And we here on the Oversight and Government
Reform panel talk to Inspectors General quite a bit because it is
part of our task to make sure waste, fraud, and abuse stay out of
the workings of the Government and, also, to make sure that the
Inspectors General are doing their job and are getting complete co-
operation from the agencies that they are investigating.

There were some comments made earlier today by members of
the panel that suggested that the Patent and Trademark Office,
the PTO, was less than completely cooperative with your office.

And my question to you, categorically, is: Has the PTO cooper-
ated with all of your investigations?

Mr. ZINSER. I believe they have, sir. Yes.

Mr. CARTWRIGHT. Okay. And, now, we did get a chart flashed up
on the screen, and these old, tired eyes couldn’t quite make out the
labels on the chart.

This is for you, Mr. Budens. Am I saying your name right?

Mr. BUDENS. “Budens.”

Mr. CARTWRIGHT. “Budens.” Thank you.

Mr. BUDENS. As a union president, I am used to be calling many
things.

Mr. CARTWRIGHT. Just don’t call you late for dinner. Right? Yeah.
Me, too.

Well, Mr. Budens, are you familiar with that chart enough to
comment on what the x- and y-axes were?

Mr. BUDENS. I am not familiar enough with it to tell you exactly
what the axes were. I am presuming that one axis was time peri-

###*The submitted material, a report entitled “Investigative Report, U.S. Patent and Trade-
mark Office, Review of Waste and Mismanagement at the Patent Trial and Appeal Board,” is
not reprinted in this hearing record but is on file with the Committee, and can be accessed at
http:/fulltextreports.com/2014/08/01/review-of-waste-and-mismanagement-at-the-patent-trial-
and-appeal-board.

*#*%*The material referred to was not available at the time this hearing record was finalized
on January 9, 2015.
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ods, probably measured in quarters. And the other axis was prob-
ably the amount of work

Mr. CARTWRIGHT. Units of work. Right?

Mr. BUDENS [continuing]. Committed something.

Mr. CARTWRIGHT. Right. Okay.

And, of course, unfortunately, my colleague from Georgia is not
here. That is the way I read it, too, was y-axis would be units of
works, perhaps applications reviewed, and the x-axis would be
time.

And it looked like the whole idea was that there was a big spik-
ing of work done at the end of reporting periods, whether they were
quarters or months or whatever it was, and we called this end-
loading.

And my question for you, Mr. Budens, is: To your understanding,
is end-loading, getting your work done close to the end of the pe-
riod—is that misconduct?

Mr. BUDENS. Not necessarily. I mean, the issue would be not
misconduct. The issue would be totally in a performance realm. It
is not misconduct because you have to understand different people
work in different ways and they have different working habits.

And much of the work that we do, as examiners, that contributes
to the examination process does not have work credits, per se, that
show up on our production reports, the so-called spikes. Only cer-
tain actions that we do, as examiners, get counted as work credit
that would show up on a production report.

An examiner can be spending many hours during the course of
that quarter doing searches on the applications, ordering up prior
art references and stuff, reading all that material and figuring out
which is relevant to the patent application at hand and which
aren’t.

So when they are done with all of that, then all of a sudden they
start cranking out the office actions that actually get turned in and
count as work credit.

Mr. CARTWRIGHT. Well, thank you for that, Mr. Budens.

And the same question to you, Commissioner Focarino: Is it mis-
conduct to get your work done in that fashion?

Ms. FOCARINO. There is a situation where it could be misconduct,
and that would be when the work submitted is incomplete work.

Mr. CARTWRIGHT. Okay.

Ms. FOCARINO. And we would take action against that.

Mr. CARTWRIGHT. Okay. Leaving things go so far to the last
minute that you can’t get it done properly?

Ms. FOCARINO. Yes, sir.

Mr. CARTWRIGHT. Well, certainly that makes sense.

That chart seemed to make it all very simple, didn’t it? And that
is the question I have.

Is it as simple as all of that, that people are waiting till the last
minute to get their work done, or is it more complex than that,
Commissioner?

Ms. FOCARINO. It is more complex than that.

Some people are doing, as I said, multiple searches at one time.
So they wouldn’t submit applications for credit perhaps until to-
ward the end of that performance period or the end of that quarter.
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Other examiners work serially. They start with one case. They
finish one case. They get the credit. They move on to the next.

So that is why we constantly look at the work, to make sure that
we are not having a problem, that the quality is there.

And, as I mentioned, the pilot that we began and have had really
successful results, we have expanded it to the entire core. So we
hope to see that behavior go down.

It can be a bad habit, in some situations. It is procrastination.
And, in others, as I said, it could be misconduct if the work is in-
complete.

Mr. CARTWRIGHT. All right. Last question.

This hearing is about teleworkers. And we had our colleague,
Congressman Wolf, pretty much give his full-throated support for
teleworking, supported by a lot of good reasons for it, including at-
tracting and retaining good workers and bright people.

And, of course, we have had some anecdotal evidence and in-
stances of abuse of this. And you are going to get that, and we all
understand that.

My question for any of you on the panel: Do you think we ought
to scrap the teleworking program at the PTO? Just go ahead and
raise your hand if you think that is what we ought to do.

Mr. Budens, we have a “yes” from you. And I think you better
explain that.

Mr. BUDENS. Only if you want to watch the backlog go sky-
rocketing back up again because of examiners walking out the door
or not willing to be suddenly having to transport or move out to
Alexandria to work from California.

And, also, be prepared for us having to come back to you for a
lot more money because we are going to have to get a lot more real
estate.

Mr. CARTWRIGHT. So that is a tongue-in-cheek yes from you, is
it, Mr. Budens?

Mr. BUDENS. Somewhat tongue in cheek, sir. Yes.

Mr. CARTWRIGHT. Thank you.

I yield back to the Chairman.

Chairman IssA. Okay. Just a couple of brief wrap-ups.

Ms. Focarino, if I installed mouse-moving software so as to cause
people to think I am working when I am not working, does that
fall under tampering of PTO equipment? Would that be grounds for
termination?

Ms. Focarino. It falls under violation of the rules of the road be-
cause it is unauthorized hardware or software. It is an act of mis-
conlduct, and that act of misconduct would be dealt with accord-
ingly.

Chairman IssA. Have you dismissed anyone for doing that?

Ms. FocARINO. We have disciplined examiners.

Chairman ISSA. Dismissed, ma’am.

Ms. FOCARINO. Sir, I don’t know. I would have to check on that.

Chairman IssaA. Okay.

Ms. FocariNo. But I know specifically we have disciplined exam-
iners for doing that.

Chairman IssA. So they cheat the Government by deceiving and
they get disciplined.

What kind of discipline would it be?
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Ms. FocARINO. Well, there would be discipline ranging anywhere,
perhaps, from reprimand, to suspension, to removal.

Chairman ISSA. Anyone lose any pay that you know of?

Ms. FocariNo. I don’t know that for sure, but we can certainly
look into that.

Chairman ISSA. Mr. Zinser, do you know of any examples where
people were terminated and/or lost pay for that type of conduct?

And would you give us some other examples of conduct—I don’t
need to know the names—but just misconduct you are currently
looking into.

Mr. ZINSER. Yes, sir. It looks like PTO handles about 70 time and
attendance cases a year.

Chairman IssA. Now, of course, that is with 38 percent of the in-
dividuals saying they were denied the ability to check on time and
attendance. So there could be a lot more if they were allowed to
check every suspicious case.

Mr. ZINSER. Yes. And the penalties for those cases do range from
a counseling to removal. We have seen that in the data. One is
a_

Chairman IssA. You have seen some removals?

Mr. ZINSER. Yes, sir. The concerning thing about the data about
time and attendance cases that PTO has completed is that most,
if not all, of them are cases involving employees who work on cam-
pus and not cases that involve teleworkers because of the difficulty
in gathering evidence or making cases about them.

Chairman IssA. So if you are not going to work 8 hours, defi-
nitely don’t come to Alexandria. Be a teleworker. Right?

Mr. ZINSER. It is much more difficult to determine whether or not
employees are working their full 80 hours a pay period when they
telework full-time. Yes, sir.

Chairman Issa. Mr. Budens, you talked about some figures on
those 18 percent, 10 percent of all people terminated. I looked it
up, and it was 2001.

D;) you have anything a little more current than a dozen years
ago’

Mr. BUDENS. I do not have—that was a NAPA report in 2005.

Chairman IssA. I mean, George W. Bush was still trying to fight
to get confirmed.

Mr. BUDENS. My guess is that we are still probably moving peo-
ple out the door at a regular pace because we see them come in
to request help from the union.

What I don’t know is how——

Chairman IssA. But I am saying these are all union members.
You probably would see every single one that finally gets deter-
mined to be dismissed. I mean, I can’t imagine someone getting
fired and not having touch with you and you not knowing it.

So, again, do you know of a year that was similar in number—
similar or greater—during the intervening dozen years since 2001?

Mr. BUDENS. Oh. I think the number of people we would see is
slowly increasing.

Chairman IssA. No. But I meant the number terminated.

Mr. BUDENS. What I don’t know is people are up for removal.

Chairman IssA. How many people were terminated last year
that—that you know of?
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Mr. BUDENS. I don’t know the——

Chairman IssA. The year before?

Mr. BUDENS.—I don’t know the exact numbers.

Chairman IssA. Okay. So you gave us

Mr. BUDENS. And we would not necessarily

Chairman ISsA. You gave us a fairly impressive number that was
a dozen years ago. I would hope that you would follow up for the
record. And perhaps the Agency itself could give us that for the
record.

I would like to know

Ms. FocAriNO. Okay.

Chairman ISsA [continuing]. Out of 8,500 people, with the kind
of reports we have received, how many of them actually lost their
jobs and how many lost some—some money if they didn’t lose their
jobs? A reprimand doesn’t mean a whole lot if it doesn’t cost you
anything.

This has been a long and very fruitful hearing. I would only ask
if there is something that we didn’t ask that you have a passion
to tell us that we should know in a couple of minutes or less. I cer-
tainly think I want to make sure everyone has their chance.

And I will start with Mr. Smith and go the other way because
we did ask both of you, as career professionals and experts, a lot
less.

Mr. SmiTH. Thank you, Mr. Chairman.

I would have the parting thought—as was discussed many times
today, the Patent Office is user-fee-funded. It is not taxpayer-fund-
ed. It is the people who benefit from the system that pay for it.

So when we get these poorly prepared office actions that need
extra time for us to try to correct, the patent-users are paying
twice or three times. It is coming right out of their pocket again.

And I would also point out to my good friends in the Patent Of-
fice they have to keep in mind that they have no competition. The
United States Postal Service learned as they could not efficiently
deliver letters and packages, people like FedEx and UPS came in
and provided alternatives.

We can’t go to an alternative Patent Office. So I think that the
Patent Office needs to take a step back and objectively review all
of their systems and work with the stakeholders that work with us
where we can identify weaknesses from our perspective and work
together in a collegial manner to better improve the patent system
and prepare it for the next hundred years.

Thank you.

Chairman IssA. Thank you.

Ms. KEPPLINGER. From PPAC’s perspective, we have been work-
ing very much with the USPTO. And, in fact, in our annual re-
ports, you will find a number of similar recommendations to those
that Mr. Smith has presented.

And we believe that some of the things that we have suggested
have been implemented. And we continue to press on issues such
as the RCEs getting completed, different alternatives to final rejec-
tions.

So there are a number of these issues that we continue—and,
with respect to quality, complete first actions being done. So we
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have been very active in trying to reform things where we see there
may be issues.

Chairman IssA. Mr. Budens.

Mr. BUDENS. Thank you to Mr. Chairman Issa and the Com-
mittee for an opportunity to address you and to help, hopefully,
give you some ideas that what has been painted as a gigantic crisis
at the PTO is not a gigantic crisis.

There is some isolated instances. And where there are issues
that need to be corrected, we work with the Agency to correct them.

We have worked together in collaboration to try and solve prob-
lems whenever they have been found and, as we continue to go for-
ward, we will continue to work with the Agency to try and deal
with issues before this office. Our goal is to make sure that the
U.S. patent system stays the greatest patent system in the world.

Thank you.

Chairman IssA. Thank you.

Mr. Zinser.

Mr. ZINSER. I would just say that the allegations that came in
from whistleblowers were substantiated by PTO’s own management
staff.

And, as I mentioned, I have corresponded with Acting Director
Lee to ask her to pay attention to what the supervisors have said
and make sure that the corrective actions necessary are taken.

Chairman IssA. Madam.

Ms. FocariNo. I want to say again that we embrace the oppor-
tunity to keep getting better, to strengthen our telework programs,
to curtail any abuse.

And we look forward to working with the National Academy of
Public Administration, as well as the Office of the Inspector Gen-
eral, to do so.

Chairman IssA. Okay. In closing, I think the American people
may be a little confused, not sure of whether this is a major crisis,
a minor crisis, whether it is rampant and so on. And I don’t know
that we have proven either way today.

What I do believe we have is a number of statements that were
not included in the final report, including one of the most dis-
turbing, the 36 percent of directors who said they were denied re-
quests for time and attendance records so that they could evaluate
whether suspected individuals were not, in fact, working as re-
quired.

38 percent of the Agency’s executives believe that you were will-
ing, as an agency, to overlook attendance in the name of were they
hitting their numbers, and 44 percent said that they didn’t have
the tools available to them to address time and attendance.

I would hope that the next time a similar study, which I believe
is still underway, goes on that we will have a better resolution on
what tools have been created to do so.

We certainly have—and I am switching hats from my Oversight
hat of the hours to my hat as Member of Judiciary Committee.

The quality of patents is never high enough. The courts are not
paid for by the patent applicants, and cases end up in the courts
with numerous grantings they should not have, and they get adju-
dicated at the cost of millions of dollars.
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It is a loss for the plaintiff, it is a loss for the defendant if, in
fact, you bring a claim that you think is valid and ultimately it
isn’t. Both sides lose to the tune of millions of dollars.

There are, in fact, more than 72 million hours available with
your 8,300 workers. They look at about six patents a month, and
they grant about three patents a month. That is a lot of time. It
is time to get patents right.

And I have but one objection to what the union rep said here
today. And I will say this on behalf of the inventor community.

We were taken away from 17 years from granting, without our
permission, without our support, some years ago in the name of
harmonization. We have 20 years from application and we have no
ability to reclaim any of the time that you put into a convenient
backlog.

A year-and-a-half backlog or a 2-year backlog or a 1-year backlog
is absurd. This is not Boeing, that you are not looking at when you
are going to take another plane off-line. Inventors are losing a full
year, on the average, of the time that they deserve to be able to
monetize their patents.

The Patent Office must do better. That backlog is not a place to
stow future work. The day that there isn’t a patent to grab off the
shelf and apply for should be a joyous day, and I do not suspect
it will come. I believe there will always be a backlog, and it could
always be hundreds of thousands.

But until we begin looking at a patent within weeks of it arriving
and adjudicating it as fast as we can, the inventor is being denied
a constitutionally provided right. And I, for one, as an inventor and
as a Member of Judiciary, know we have to do better. I think that
was clear today.

And that is the way I would like to close this hearing, is this
Committee will continue on the Judiciary side to be committed to
make sure that high-quality patents are granted faster on behalf
of the American people who apply for them and have a constitu-
tional right to them.

I thank you very much. Oh. And I am required just to say one
more general relief. Thank you. I was doing so well.

This concludes today’s hearing. We want to thank our witnesses
for joining us. Without objection, all Members will have 5 legisla-
tive days within which to submit additional written questions for
the witnesses and additional materials for the record.

And, with that, I do thank you. We stand adjourned.

[Whereupon, at 4:22 p.m., the Committees were adjourned.]
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Examiners, primarily within the telework and heteling programs, at the United States Patent and
Trademark Office {(LUSPTO or Agency). (Exhibit A). As this was the fourth complaint in a
series concerning similar allegations, on Septermber 18, 2012, the OIG referred the complaints to
the USPTQ and requested that an administrative inquiry be conducted and a response to the
complaints be provided. (Exhibit A). OTG also requested that USPTO address whether there are
appropriate internal gontrols in place to prevent time and attendance (T&A) ubuse within the
tefework and hoteling programs. (Exhibit A).

QUESTIONS ADDRESSED:

1. Whether Patent Examiners accurately report their T&A for both regular and overtime
work hours?

()

Whether the USPTO has effective internal controls to guard against T&A abuse by Patent
Examiners?

FINDINGS AND RECOMMENDATIONS!

Section I sets forth the findings on the specific allegations made in the complaints, which are laid
out in Appendix A. The findings were drawn from the relevant data and interviews, as stated in
the “Methodology™ section of Appendix A. In summary, the investigation team was not able to
reach a conclusion on whether some Patent Examiners are accurately reporting T&A or whether
the Ageney has effeetive controls to guard agatnst T&A abuses by Patent Examiners. As will be
discussed more fully below, there ure ne records that could be relied upon or referenced to
support such findings and the interview statements were inconsistent.” However,
recommendations that address certain other findings by the investigation team are found in
Section II.

! Appendix A contains a deseription of the complaints, background and methodulogy for the report. The
background portion addresses the organization of the USPTO, Examiner work schedule options, and Patent
Examiner duties and performance measurements, including the critical elements of the Performance Appraisal Plan
{PAP) wsed o evaluaie wn Examiner’s performance (Drocket Management, Prinfuction and Quality). The
methodology portion describis the items reviewed and uctions taken which form the basis for the report’s findings,
canclusions, and recommszndations. 1t also provides u tist of the exhibits to the report. The background information
in the report and Appendix A, Including information describing labor union agreements and matters, are provided
for general background purposes only.

* References (o the inferview responses throughout this report are intended only to provide examples of responses
that support or contradict the findings. The interview responses were not quantified in any way. Thus, the citations
1o specific responses shonid not be interpreted as providing a quantifiable level of support for any specific finding.
The full interview summaries have been provided with the attached exhibits,

2
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1. FINDINGS

A. Whether Patent Examiners accurately report their T&A for both regular and
overtime work hours?

Tull-time cmployees are required to work an 80 hour bi-week regardless of their work schedule
or production requiremeits. The complaints allepe that an unspecificd mumber of Lixamincts
routinely do not comply with this requiremnent but rather claim 80 hours of work while achieving
or execeding work production requirements in less time. The investigation has not found
ohjective evidence of T&A abuse or the extent of any abuse, including the pavment of overtime
for hours not worked. There are no records that could be relied upon or referenced to support
such a finding. For example, the USPTC T&A system captures the total number of hours
worked on a particular day, but not the particular hours of the day spent working. Additionally,
the interview statements were inconsistent, with interview responses ranging from the belief that
remote employees are “more dedicated and are generally less distracted.” (Exhibit Q, SPE 5), to
the heliel that remote workers were more likely to abuse '1'&A than on-carmpus employees.
{Exhibit Q, SPE 13, 18). While the statements of some Patents managers and the Lmployee
Relations Chiet suggest that there may be a problem with T'&A abuse routinely occurring with
certain Examiners, especially with regard to certain employees working remotely, the statements
of other Patents managers were that there was no such abuse. Additionatly, many Supervisory
Patent Examiners (SPE) express frustration with existing controls on T&A. The specific T&A
controls and interview statements suggesting the effectiveness of each control will be discussed
further helow.

As 1o overtime, current policies and negitiated wnion agreements generally require that
Examiners be rated [ully successful in all critical elements in the prior fiscal quarter and that
eligible employees be pre-approved to worl overtime hours.® (Exhibit II, p. 2). Examiners who
fail to achieve fully successful in a critical element are prohibited from working overtime in the
subsequent quarter. {Exhibit II, p. 2). There has been no allegation thar the overtime eligibility
requirements are not being enforced. A second topic concerns the practice of Examiners not
being required to specifically identify or designate particular work product as having been
produced en overtime Lours, (Exhibit QQ, 8PE t4, 36). There is no evidence that SPEs
specifically identify particular work product produced on overtime hours. Rather, they verify
that additional work is being performed based on work production levels and reports. (Exhibit
Q, SPE 12, 26).

According to the PAP, Examiners are responsible for production based on the number of hours
they work, and each hour of overtime increases the amount of work for which they are

* i has been reported that overtime is a cost benefit to the Agency. (Exhibit RR, p. 2). Tt has found to be a highly
efficient way to increase agency production and fee collections, far outstripping the incremental cost of overtime
pay. (Exhibit RR, p. 2} .
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responsible. (Exhibit L, p. 9; Exhibit U, p. 5-6). Under the emplovee’s PAP, an examiner has a
certain number of hours to complete an action. Therefore, Examiners are reguired to submit a
certain number of actions based on the total number of examining hours they claim (which
inciudes any overtime hours claimed by the examiner) to be fully successful at the end of the
relevant evaluation period.® Examiners have antil the end of the quarter, or other relevant
evaluation period, tu complete the incroased level of production required by the overtime hours
claimed. If an Examiner docsn’t perfonm al least at the fully successtul level by the end of the
evaluation period, they may be subject to a denial of a within grade increase, or if the
performance is unageeptable, to a performance action. However, because the system is based on
average hours and the length of time that an examiner gets to do the worlk, we cannol tie a
specific action to any given hour of overtime claimed.

B. Whether the USPTO has effective internal controls to guard against T&A abuse
by Patent Examiners?

‘This scetion discusses various controls to provide a check on T&A by an Examiner who meets or
cxeeeds work production requirements, whether the Ageney utilizes these controls, and if so,
whether the Agency utilizes these controls effectively. In sum, the investigation has found that
the Agency uses both non-performance based controls (non-PAP controls) and performance
based controls (Performance Appraisal Plan {(PAP) controls) for Patent Examiners, but that the
Agency’s use of sume of the controls is inconsistent. The investigation team has not reached a
conclusion on the effectiveness of these controls for two reasons. First, as discussed in the
section above, interview responses varied on whether interviewees think that T&A abuses are
occurting and the investigation has not found any actual evidence of T&A abuse or been able (o
determine the extent of any such abuse. Without betler information it is difficult to measure the
efficacy of the controls utilized. Second, the interviews that relate to the effectiveness of the
controls are inconchusive. While some interviews suggest that the Agency’s controls may not be
an effective check on T&A abuse, other interviews and evidence suggests that controls are
effective. Many SPEs express frustration with existing controls on T&A. Some of these SPEs
report having had at some point an Examiner whom they suspecied of not working all the time
claimed on the timesheets, though still reperting that they are able to account for and certify time
worked by telewarking Fxaminers, (Exhibit B, questions 11.2, TIT2, TIL7)

1. Institutional Controls

There are non-PAP controls over an Examiner’s T&A, such as communication and collaboration
tools, discipline, Agency records, and Agency policies such as the T&A reporting policy. These
controls are largely the same for on-campus, teleworking and hoteling Examiners, except that for
on-campus Hxaminers, physical presence can serve as an additional contral against T&A abuse.

* The number of hours allowad per action is based on an average expected time and the time varies on the expected
average difficulty and on the grade of the employee. {Exhibit L, p. 10)

4
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(Exhibit Q, SPE 1). The discussion on nen-PAP controls below applies to all Examiners,
regardless of whether they are working on-campus or at an alternative work site,

a. Agency Policies

The Agency has various policies to serve as controls on 'T&A for on-campus, hoteling, and
icloworking Examiners. Key policies will be discussed below, along with any objective or
anecdotal cvidenee uncovered regarding iheir use.

i. Worl Schedule Policies

The Agency has approved various work schedules that are each very clear on the hours that
Examiners are permitted to work under each work schedule. (ExhibitI). The approved work
schedules and the hours that are approved for work can serve as a control on an Examiner’s T&A
where work schedules are enforced. (Exhibit S, ADC 1). For example, under the increased
flestime policy, employees can only work between the hours of 3:00 am and 10:00 pm to meel
their 80-hour bi-weekly work requirement (Exhibit J); and when teleworking or hoteling,
Fxaminers must complete six bours of their telework day between the houes ¢ 6:30 am and 6:00
pm. (Exhibit F). Additionally, guidelines require Examiners to submit their work schedule to
their supervisors if they are not working the same work schedule regularly. {Exhibit F, p. 8).
Patents and the Patent Office Professional Association (POPA) negotiated an agreement on the
Patents Telework Program, which states that {1} participants must “indicate on their timesheets
{690-E) which days were worked at the alternate worksite;” (2) “participants must identify their
telework day in advance and obtain prior Supervisory approval of that day;” and (3) “in order
that participanis nol be disturbed during non-duty hours when at the alternate worksite,
participants will notify their supervisor when their work day comimences, or prior thereto, of the
hours to be worked.™ {Exhibit F, p. 8). Patents Telework Program {PTP) participants agree to
adhere to the terms of this Program document, which can act as a control on an Examiner’s
T&A. (Exhibit F, Attachment 1).

No evidence was found that these work schedule policies are not being enforced or that there is
systemic abuse. However, this (inding is Hmiled by the fact that employees are required to
record the number of hours worked per day but not the time of the day as to when the hours were
worked. Some interviews suggest that work schedule policies arc not being consistently
enforced.” The range of responses suggests that some SPEs are unaware of the policies
regarding work schedule.

* For example, ER stated that policies were not being enforced consistently for an-campus, Patents Hoteling
Frogram (PHP) and PTP employees. (Exhibit T, p. 3. Additionally, when SPEs were asked whether they were
familiar with the scheduls reporting requirements for hoteling examiners, a range of responses were received
including “yes,” “to an extent” (Exhibit Q, SPE 5}, and that they are the same for working on-campus. (Exhibit Q,
SPE 4).
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il Commumication Policies

Communication is another control against T& A abuse. Most Assistant Deputy Commissioners
for Patents Operations {ADC) said electronic and personal communications are the primary
means for SPEs te mteract with-and validate whether Examiners are working, (Exhibit S, ADC
1.3, 4). Ilowever, there are only limited Agency policies regarding conimunication
requircments for Uxaminers. I'or example, for PIIP participants, the relevant policy states that
Examiners working sl an allernative site must “check and respond appropriately to-voicemail and
e-mail periodically throughout the workday during USPTO business hours.™ (Exhibit G, p. 6).
‘The 2013 PI'P negotiated union agreement states that Examiners working at alternative sites
must “check their USPTO voicemail near the beginning and midpoint of their workday, and
respond as appropriate” and will “access USPTO email periodically throughout their workday.”
(Exhibit E, p. 2). The relevant policies and negotiated union agreements do not define how often
*periodically” means or when is “appropriate™ for PTP participants to respond to voicemail.
{Exhibit E, pp. 2, 6; Exhibit G, p. 6). The PHP and PTP policy on responsiveness would be a
more cffective control on T&A if it more clearly defined how often Exaniiners must check and
respond to veicemail and email.

Although some SPEs reported that they have no problem locating their on-campus, teleworking
or hoteling Examirners {Exhibit Q, SPE 8, 22), some other SPEs reported that Examiners are
sometimes not in their offices and that it is sometimes difficult to locate or contact hoteling or
teleworking Examiners. (Exhibit Q, SPE 16, 18, 23). If a SPE could not lacate or communicate
with on-campus, teleworking or hoteling Examiners at some point during their designated work
hours, such inability would not necessarily indicate T&A abuse. There 33 no policy requiring on-
campus cmployees to work in their offices or leleworking examiners (o work at their approved
telework location all of the time. Examiners are generally permitted to take their USPTO issued
government laptop anywhere on-campus. as well as to work outside of their generally approved
telework location, though employees are prohibited from using their USPTO issued laptop
outside the United States. As indicated above, there is a policy dictating that an employee should
“periodically” respond to a supervisor’s communications, and this policy can serve as a contrel
against T&A abuse. Also, Fxaminers are generally expected to respond to communications from
external customers within one business day.  (Exhibit F, p. 7). Tu1s Employes Relations (ER)
belict that POPA has reportedly taken the position thal “external customers™ does not include
supervisors, such that Examiners would not be expected to respond to supervisors within one
business day. (Exhibit T, p. 4).

The Agency has collaberation tools available to Examiners to accomplish work and
communicate with supervisors, such as Office Communicator and the “presence indicator.” For
ieteworking or hoteling employees, logging onto USPTO’s Virtual Private Network (VPN)
aflows the Examiner o interfuce with the ageney Collaboration tools, such as instant messaging.
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Office Communicator allows employees.to communicate in real time with ene another; it also
synchronizes with the Outlook calendar and the employee’s status automatically changes when
the employee is on leave or in a meeting, etc. Although not dispositive, the “presence indicator™
allows other employees to see when another is “available,” “busy,” “away,” or “idle,” and could
serve as a check on employees’ T&A, il reyuived to be used on-campus, ot via VPN if off-
campus. (Lxhibit T, p. 3).  There was previously no policy requiring Fxaminers to use
callaboration tools or log onlo the USPTO' s YPN when working. {Exhibil E. p. 1; Exhibit ¥, p.
4}, Tlowever, pursuant to a Memorandum of Understanding (“MOU™) betsyeen POPA and
USPTO that was signed on June 24, 2013, full-time teleworking employees ure now required to
use collaboration tools (except the presence indicator). (Lixhibit O0). This MOU also requires
full-time teleworking employees to use the instant messaging feature of the collaboration tools,
which necessarily requires access to the USPTO’s VPN in order to have functionality. (Exhibit
(0} :

iil. T&A Policy

The Agency has a T&A policy which articulates the requirements and procedures for T&A
reporting. (Lixhibit H). ‘This policy dircels thut employees are responsible for accurately
recording the time actually worked and leave earned and used in 15-minute increments. (Exhibit
H, p. 7). Employees are also responsible for validating the entry of T&A information each pay
period and affirming that the information is correct, as submitted. (Exhibit I1, p.7). Supervisors
are responsible for certifying the accuracy of Examiners’ T&A data in a web based T&A system
known as WebTA. (Exhibit H, p. 5). This policy does not advise how supervisors are to certify
the accuracy of T&A data in WebTA. Nule, however, thal the Agency recently adopted the
Management Guidance on Certifving TdeA, as discussed below.

There was no objective evidence found of any systemic abuse of reporting procedures. This
conclusion is limited though by a lack of records that might point to a conclusion either way. As
stated above, while the statements of some Patents managers and the Emplovee Relations Chief
suggest that there may be a problem with T&A abuse routinely sccurring with certain
Fxaminers, especially with regard to certain employees working remotely, the statements of
other Palenls managers were that there was no such abuse ®

ER is the unit that provides advice on pursning employee discipline for conduct and performance
issues and assists supervisors in taking disciplinary action. ER reported that they have received

¢ Some of the inlerviews suppott the allepation of aystemic abuse of reporting procedures in that some SPEs
reported that they have hud reason to suspect that at least one of their cmployees at some point was working less
than the total hours claimed on the timesheets. (Exhibit @, SPE 12). Some SPEs reported that some of their on-
campus Examiners are not in their offices when they go to find them and/or that some hoteling and teleworking
Examiners take a long time to respond to messages or do not respond at all. {Exhibit Q, SPE 1). Conversely, other
SPEs reported that they never had reason to suspect that any of their employees was worlking fess than the hours
claimed on the timesheet. (Exhibit Q, SPE 2).
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complaints from SPEs about suspicions that some Examiners are not working hours claimed on
their timesheet even though they are meeting or exceeding work requirements. (Exhibit T, p. 4.
ER also reported that they perceive that SPEs often fail to enforce applicable procedures with
respect to these on-campus, hoteling and teleworking employees. {Exhibit T, p. 3).

iv. Management Guidance on Certifving T&4 (April 2013)

Management is taking steps to control nentesponsive Examiners and take cmployee discipline
actions for those who show indicia of Té&A abuse. The ADCs recently developed 4 guidunce
document titted Munagement Guidance on Certifying 1&.A to guide SPEs in managing
Examiners who are unresponsive and do not appear to be working at required performance
levels. (Exhibit M), The interviews with ER and some ADCs state that the guidance is a
response to needs expressed by some SPEs. (Exhibit T, p. 5). The guidance advises that absent
any concern ot direct knowledge of T&A abuse, managers generally should certify an
Examiner’s bi-weekly electronic timesheets. (Exhibit M, p. 1). However, if a manager
reeognizes clear signs of abuse in an Examiner’s T&A records, such as the Examiner having low
work production i 4 M-week, not responding to a supervisor’s c-mails or voicemails, and not
appearing to be in the office or hoteling during the workday, the guidance advises the superviser
to review the Examiner’s production on the first Tuesday of the new bi-week. (Exhibit M, pp. 2-
3}, If the Examiner’s behavior suggests T&A abuse, such as inconsistent workload activity, non-
responsiveness to supervisory communications, customer complaints, and failure to follow work
schedule requirements, the guidance advises that the SPE should call and/or e-mail the
Examiner, and after rwo days, seek ER’s assistance if the Fxaminer remains unresponsive.
(Lxhibit M, p. 2-3). At that point, ER will advise charging the Examiner with Absence Without
Leave (“AWOL”) and begin the disciplinary or adverse action process. (Hxhibit M, p. 3; Exhibit
.

Management Guidance on Certifying T&A serves as a control on an Exariner’s potential or
perceived T&A abuse. {Exhibit T, p. 5). The full effectiveness of the guidance is not yet known
as it was only recently distributed on April 17, 2013.

b. LEmployee Discipline on T&A

‘The possibility of progressive employee discipline ordinarily should serve as a deterrent against
Té&A violations or abuse. However, the interview with ER suggests that the level of T& A
enforecement through progressive discipline may not be at a level ta act as an effective and
consistent control against Examiners whio meet or exceed work production requirements but who
claim time not worked. While there have been some employee discipline cases for T&A abuse,
the number of investigations and cases taken  and the overall effectiveness of enforcement as a
vantrol against such Examiners claiming time not worked — could nol be accurately determined.

Interviews are varied on whether SPEs are enforcing agency T&A policies. Some SPEs reported
enforcing policies, such as a SPE who reported going to his Technology Center (TC) Director to
discuss an employee suspected of claiming hours not worked and who also reported taking at
least two disciplinary actions for on campus employees for misconduct associated with T&A
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abuse. (Exhibit Q, SPE 24). Yet, at least one SPE reported that he does not “waste his time” and
that he was not “aware of one person who successfully terminated an examiner for time fraud.
The belief is that it carinot be done. No one tries. No one wastes their time.” (Exhibit Q, SPE
34).

The investigators could not accurately identily the number of cuses in recent vears involving
Examiners who meet or excecd work production requirements but who claim time not worked.
ER and SPL interviews provide some support for the proposition that most discipline for such
Lizxaminers is limited to an-campus Examiners, with lew disciplinary acions for teleworking and
hoteling Examincrs claiming time not werked. {Exhibit T, p. 3; Exhibit ¢, 8PL 3, 16; Exhibit R,
Director 19). Yet, there is no corresponding data that is definitive on this point because ER does
not specifically track such cases. Furthermore, Patents also uses informal counseling to address
suspected instances of T&A abuse, which is not tracked by ER. {Exhibit MM}

Additionally, there is evidence that the number of conduct actions for T& A abuse may be
affected by a lack of full access to records that could support T&A cases. The Apency maintains
a number of records that ER and some SPEy believe would be useful in a case involving T&A.
(Hxhibit T, p: 3-5; Exhibit Q, SPE 11, 12). These include “swipe records” that record each
employee via the swiping of their USPTO badge as they enter USPTO buildings; computer log
records such as internet’email usage; search records; phone records; and “puck” records of
employees holding monthly parking passes, which reflect the entry and exit from the USPTO
garages. (Exhibit T, p. 3). ER stated that these records can be important tools which, when used
together with other information, can provide compelling evidence on the activities of an
employee, particularly if cmployees were required to log on and share work schedules. (Lixhibit
1, p. 3: Lxhibit MM}, Howcever, most of the ADCs were skeptical as o the utility and neced for -
records. (Exhibit 8, ADC 1, 4, 5). The reason for not wanting to pull monitoring records
includes a belief that the records are generally unreliable and a desire to not be seen as “big
brother,” through constant electronic surveillance. (Exhibit T, p. 3; Exhibit R, Director 19;
Exhibit S, ADC 1, 2). There is no tracking of when or how often such recerds have been used or
denied.

Aceess to monitoring records is usually requested when ER and the manager believe they have
valid concerns about an Exuminer’s conduer, (Exhibit MM). Within Patents, approval to pull
these records for a Patent Examiner must come from an ADC, and generally. the manager must
at least show that they have first warned the Examiner about the misconduct. (Exhibit MM). ER
reported the belief that other business units do not have this approval process and usually allow
ER to pull any records that would support or disprove the allegations. (Exhibit MM). According
o ER, records are only pulled for on-campus Examiners under certain circumstances. (Exhibit
IM).

The exact threshold for obtaining records that would support T&A cuses s not in a disscminated
palicy and is unclear. ER and some SPE and Director statements reflect a belief that Patents has
either precluded the use of such records or that the threshold for obtaining such records is so high
as to effectively preclude investigations and conduct actions for T&A actions. (Exhibit Q, SPE
2,3,9, 16,24, 32, 38, 42, 49; Exhibit R, Director 2-4, 6, 10, 15, 16, 17, 20; Exhibit T, p. 2-3).
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ER reported that Patents management stated that they do not want to take cases based on records
like swipe in, puck records or computer usage, and often decline to allow the use of records.
{Exhibit MM). Furthermore, ADCs report that they have been advised by their supervisors that
certain kinds of records like computer and puck records should not be used to verify T&A.
(Exhibit 5, ADC 1-5). IR also reported that, as a result, they routinely decline to investigate
suspected T&A abusc for off-campus cmplovecs and fower T&A actions are 1aken overall,
(Lixhibit 1, pp. 2-4). Pursuant to the 2003 PP policy, cmployee use ol Agency equipment
{specifically computers), software and other materials is voluntary., (Lxhibit I, p. 4). However,
the employee is required to access their email periodically throughout the workday and during
USPTO business hours. (Lixhibit I, p. 43. 'Lhe updated 2013 P'LP policy states that Examiners al
the GS-12 grade level and above, with at least one year of continucus USPTO service are
permitted to telework twenty (20) hours per bi-week without any computer access, where they
can perform work-related activities without use of their. computer. (Exhibit E, p. 1).

On one hand, ER stated that without the use of monitoring records, T&A actions for time
claimed but not worked are substantially more difficult (o suppori. (Exhibit T, p. 33 LR
reported that the only cases taken for time ¢lanmned but not worked without the usc of monitoring
records, is where the Examiner admits to misconduct. (Exhibit T, p. 3). Asneted above,
however, there also is a desire not to be seen as “big brother,” through the use of electronic
surveillance. This may particularly be the case in the context where an Examiner already is
meeting or exceeding required levels of work performance.’

On the other hand, some SPHs reported successfidlly pulling records in the past, though the dates

of those actions were noet noted, (Exhibit (2, SPE 16, 19, 24, 32, 39). Turthermore, a fair number
of SPLs believed that management would support them if they wanted to take T&A cascs against
an Examiner. (Exhibit Q, SPE 6, 12, 14, 17,19, 20, 22, 30, 36).

Patents management encourages the use of communication and mentoring as tools to combat
perceived T&A abuse, and believes them to be effective controls against T& A abuse. When
SPEs suspect T&A abuse, they are advised to direct their employees to work or direct them to
log in. (Exhibit S, ADC 1), Therefore, currently, T&A enforeement actions for time claimed hut
not worked are mostly limited to “failure to follow” cases after a Direct to Work order has been
issued. (Lixhibit'l, p. 4). In these situations, the SPL will dircet the Egaminey to come to work, -
and if they fail to comply, they will be charged with a “failure to follow™ misconduct action.
{Exhibit T, p. 4). Additional advice to deal with perceived T&A abuse is provided in the new
Management Guidance on Certifying T&A. (Exhibit M).

“ Examiners have specific productivity and timeliness réquirements that can be monitored b the SPE on a daily
basis regardless of an emgplovee’s work site location. {Exhibit P; Exhibit U).

it
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2. Employee PAP Controls

Several SPEs cited the Performance Appraisal Plan (PAP) elemenits as controls available to them
to ensure that employees are performing work during work hours, including while working
remotely. (Fxhibil Q, SPE 10, 13, 14). This section sets forth findings regacding whether the
critical PAT elements are effective guards against T&A ubuse.

Some complaints generally alleped that management “tolerates” T&A abuse since Examiners are
provided multiple apportunities to improve work performance pursuant 1o the “salely zone”
agreement negotiated with POPA, under which an exuminer has an oppoerlumty (o improve
unacceptable performance before being given an oral warning. {Appendix A). There are no
records or statistical data to support or disprove this assertion; however, interviews provided
some anecdotal information. For example, some SPEs and ER are dissatisfied with the current
system of “safety zones,” which is belisved to lengthen the time required to deal with poor work
performers. (Exhibit Q, SPE 9, 11, 14; Exhibit T). In fact, safety zone letters are intended to
allow Examiners” work performance to Huctuate temporarily without initiation of performance
related discipling, (Fxhibit 1J; Exhibit T, Because of this, some SPEs and ER contend that
Examiners have no incentive to improve perfermance until the threat of removal kicks in.
(Exhibit Q, SPE 9, 14; Exhibit T). These interviews are inconclusive, though, as interviews also
show that some SPEs have found that the svstem in place for dealing with poor performers is
effective. (Exhibit Q, SPE 3, 4, 5, 10). Other SPEs viewed this system as “somewhat effective”
depending on the employee involved. (Exhibit Q, SPE 16, 22). Finally, while more severe
performance actions may take longer under the current system, ER has acknowledged that
Patents consistently takes performance actions. (Lixhibit '1).

Based on these findings, it cannot be concluded that Patents “tolerates” 1'é&A abuse as a result of
the established performance structure. Rather, the system established is one that initially focuses
on communication, training, mentoring, and rehabilitation to improve deficient peérformance.

a. Production Element

Tn 2011, Uility and Mlani Examiners received an adjustment of 2.5 hours to their base production
expectancy, while st the same me receiving g reduction in credit to other types of work
completed, (Exhibit NN, p. 1-3). Many, though not all, of the interviewees felt this was a
lessening of work production requirements. (Exhibit Q, SPE 4, 42; Exhibit R, Director 1, 3, 9;
Exhibit S, ADC 1, Exhibit T). However, it was pointed out that while the uniform grant of
additional production time may not have been needed for Examiners in some art units, other art
units needed the additional time to produce quality work. (Exhibit R, Director 9). Along those
lines, somc intervicwees believe that the additional time balances out the inereased difficully of
the examining funetion, (Lixhibit R, Dircctor 24).

Some Examiners perform large percentages of their work at the end of the guarter (known as
“end-loading” their work) to make up time claimed but not actually worked. {Exhibit T, p. 6).
There is no policy that prohibits end-loading. However, it is widely believed that end-loading
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produces a lower quality work product and, thus, is not a desired practice. (Exhibit T, p. 6;
Exhibit Q, SPE 1, 8}

Though end-loading exists, it was also pointed out that end-loading pre-existed the current PAP.
{Cxhibit QQ, 8PE 235, 42; Exhibit R, Director 2. Further, end-loading does nut equate (o time
not worked. For example, the nature of the work on some cases or in cerlain art unils may
require longer examining periods before submitting office actions. (Exhibit Q, 8PE 37). Also,
some Lxaminers’ workilow is to spend long periods on scarch and cxamination because they are
fearful of quality and want to make their actions perfect prior to submitting if to the 8PE.
{Exhibit Q, SPE 7. 2i%, 37, 49). In such cascs, Examiners would bave [ullilled their bi-weekly
hourly work requirement even though they appear to be “end-loading.” There is no practical
way to immediately distinguish between these situations and end-Joading with time not worked.
There is no policy that prohibits end-loading and thus there are no conduct cases taken on this
basis. (Exhibit T). The 2011 PAP guidelines, which were recently updated on April 11, 2013,
state that where an Examiner submits a grossly disproportionate amount of work at the end of a
quarler or {iscal year, the Examiner’s work may be subject to a heightened quality review,
(Fxhibit N, p. 43; Rxhibit U, p. 44),

Nevertheless, there is some objective evidence that end-loading is occurring. ER compiled data
on the number of Exarniners who completed over 50% of the total quarter’s office actions in the
last two pay periods of each quarter in FY 2009 and FY 2012, (Exhibit FF). The same data was
pulled for Examiners completing over 70%% of the total office actions for the quarter in the last
two pay periods of those vears. (Exhibit FF). This data, compiled into graph form, indicates that
the percentage of Examiners who appear to be end-loading was slowly decreasing in 1Y 2009,

quarters. (Exhibit FF). However, as already stated, there is no way to determine whether some
or all of these Examiners have fulfilled their bi-weekly hourly work requirement even though
they appear to be “end-loading.”

b. Quality Element

It is widely accepted that consistent work performance throughout the bi-week — rather than
chgaging in practices such as end-loading — generally produces hipher quality work. However,
some interviewees disagreed that quality is necessarily negatively affected by end-loading.
{Exhibit (}, SPE 18, 24; Exhibit R, Director 3). Though there is no statistical data to support a
conclusion that quality is not being consistently enforced as a PAP element, some SPEs stated
that they find the element too difficult and complex to apply and enforce. (Exhibit Q, SPE 1, 3,
49). At least one TC has provided assistance to the SPEs by providing quality assistance
volunteers (o review work at the end of year, {Exhibit Q, SPE S0h.

Some interviewses cited the fact that the qualily element allows for the use of auto-count,
whereby Examiners at the GS-12 grade level and above are able to submit work for credit
without prior review, as possibly contributing to T&A abuse. (Exhibit (3, SPE 4; ExhibitR,
Director 7). Auto-count allegedly enables Examiners to manipulate T&A by earning production
and Docket Management credits for incomplete work submitted as a result of improper end-

12
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lcading and making up time previously not worked. Though it is widely believed that this
behavior of submitting incomplete actions for eredit (known as mortgaging) takes place, such
behavior existed prior to the requirements and allowances of the current Examiner PAP.
(Exhibit T). That said, ER reports an increase in mortgaging cases taken over the last year and
belicves the number would be higher, bur thar most actions for mortgaging are on hold pending
further discussions regarding how to address this issue. (Lxhibit 1. Improper end-loading and
morlgaging can be associated with T&A abuse. However, there are also reusons that work may
be returned for correetiom that would not jall under a clear error standard. {Lixhibit U, p. 38),

Some data suggests thal the perceived increase in mortgaging cases may be atiribulable to the
increased use of auto-count. PALM data pulled and compiled info chart form by ER in Exhibit
GG lists the percentage of cases returned for correction in the ceiling exceeded tab, broken down
by grade level for FY 2012. The data shows that 2 high number of Examiners that utilize auto-
count have a large percentage of their work returned for corrections. (Exhibit GG). GS-12
examiners make up only 13.6% of all Examiners, but they have 21,9% of total returns and
42.47% of total returns in the ceiling exceeded tab, (Fxhibit GG, This is significant becausc
(35-12 Examiners are able to submit all office actions in final forms, receiving credit for all non-
final actions upon submission, without any quality check. (Exhibit X, slide 27).

¢. ‘Docket Management Element

Daocket management {D) is meant to incentivize the movement of cases off the Examiner’s
docket.

‘The interviewees” opinions varied with regard (o this element, Some interviewees criticized the
DM standards as b easy and sble o be mamipulated (as with mortgaging). (Lxhibit Q, SPE 3.
7: Exhibit R, Director 6). Other interviewees disagreed. (Exhibit S, ADC 2, 4). And a couple of
the interviewees found the DM system “confusing.” (Exhibit Q, SPE 22; Exhibit R, Director 3}.

There is some evidence that the DM element does not effectively measure an Examiner’s
performance or act as a T&A safeguard, as Examiners with overdue cases on their Ceiling
Fxceeded Tab continue to receive DM awards and be rated fully successful o7 higher.® For
example, Exhibit A& shows the number of Lxaminers with cases in the Ceiling Exceeded ‘T'ab
for 'Y 2012 and reveals that 2,607 Lxaminers cach have between one and six ceiling cxeceded
cases (totaling 6318 ceiling exceeded cases) and seven Examiners have more than 100 cases each
{totaling 1045 cases). (Exhibit AA). PALM data assembled by ER also shows that nearly 800
Docket Management awards were paid out in FY 2012 to Examiners with cases in the Ceiling
Exceeded Tab. (Exhibit BB). Similarly, at the end of FY 2012, 3639 Examiners that were rated

* Examiners qualify for DM awards based on their overall DM score. An Examiner may be able to have numerous
cases on the Ceiling Exceeded Tab and still be eligible to receive a DM award by timely completing other work for
credit. Examiners may work excessive hours or be ternpted to mortgage cases in order to meet their DM deadlines.

13
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above 95%, or fully successful, had accumulated a total of 26,216 ceiling exceeded cases.
{Exhibit HH).

Drespite the above, DM is a new element and it is believed that the element will be refined and
strengthened over time. (Exhibit S, ADC 3, 4), On April 1, 2013, it was aunounced that USPT()
and POPA agreed to changes that would strengthen the DM element. (Exhibit W), The changes
are inlended to specilically address the growing number of ceiling exceeded cases. (Hxhibit W),
‘The changes include maore cases being moved ol of the Ceiling Exceeded Tab to the Docket
Management Plan Tah, which imposes increased penalties for an Examiner’s failure to act on the
case, as well as increased penalties for cases reaching their ceiling control mumber. (Exhibit W

II. RECOMMENDATIONS

While this investigation found the interview responses inconclusive as to whether T&A abuse is
occurring and found ne records that could be relied upon or referenced to support such a finding,
it did point oul a number of areas that would benefit from improvements. To the extent that any
of the following recommendations contemplate USPTO management potentially changing the
terms and conditions of employment of bargaining unit members, the Agency would need to
evaluate any potential obligations or standard practices involving labor unions.

1. Management Guidance on Certifying T&A4 (April 2013)

Patents should closely monitor the effectiveness of its new policy, Management Guidance on
Certifying T&A that was distributed on April 17,2013, This policy gives goidance and tools to
help ensure proper completion of T&A, and to guard against T&A abuse. lior example, the
policy outlines a series of steps for a manager to take when suspecting an Examiner has not
worked an entire §0-hour bi-week. This is a new policy and thus there has not been an
opportunity to evaluate its implementation or effectiveness, and so feedback should be gathered
and this course of action adjusted and improved as needed.

2, Communication Tools

The USPTO and POPA rocently reached an agreement making the use of collaboration tools
{except the presence indicator) mandatory for full-time teleworking Examiners, Among the
mandated collaboration tools is instant messaging, which necessarily requires the use of
USPTO’s VPN in erder to function. This should allow supervisors to better communicate with
Examiners in real time when necessary. The USPTO should evaluate the effectiveness of these
recent requirements and continue to explore whether further changes are necessary. Where
appropriate, management could enforce these policies by addressing these known to not adhere
w the rules and enforcing consequences for them. Management sheuld also consider issuing a
guide (o best practices when teleworking to all employees participating in onc of the Agency’s
many teleworking programs, and/or creating a teleworking awareness campaign on the USPTO’s
Intranet site, including a *“Teleworking Tips of the Month” or something similar.
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3. Quality Element in PAP

Examiners who provide a consistent work product spread over a bi-weels, rather than making up
tine worked at the end of a quarter, are generslly believed (o have a higher quality of work
product. However, many SPEs report that the guality element is too complex and diificult 1o
enforce and, as such, this clement can be averlooked and quality issues may nat be propetly
addressed. Thus, this element does not appear o provide a strong deterrent to improper end-
loading (which cun be indicative of T&A abuse}. The USPTO should explore increasing training
on this element, revising this element so that SPEs can more meaningfully apply and enforce the
standards, and increased use of Technical Quality Assurance Specialists (TQAS) resources to
provide reviews as is currently being done in at least one TC. Consideration of whether the
auto-count allowances set forth in the PAP are contributing to improper end-loading and
mortgaging should also be given. Finally, management should consider following the reopening
provisions for the Examiner’s PAP, as ouilined in the Oclober 22, 2010 MOU between POPA
and USPTOQ, on issues velated 1o the Examiner PAT. (Exhibit V). This provision requires that,
al the request ol either party, POPA and management shall meet in order to assess the need for
farther changes to the Examiner PAP. (Fxhibit V, p. 10)

4. Dacket Management Element in PAP

The USPTO and POPA recently reached an agreement to revise the DM standard to address the
incrcasing number of cascs that are at or above the ceiling control number. The USPTO should
continuc to cvaluate the DM element after implementation of the recent changes and explore
whether further steps are necessary 1o strengthen the DM element.

5. Overtime Reporting

There is no requirement that an Examiner specifically identify particular work product produced
on overtime hours. The USPTO should explore the reasonableness and wtility of a requirement
that Examiners specifically identify or desipnate such work produced on OT hours rather than
simply relying on work production reports as proof of time worked,

6. Use of Records

Cases for violations or T&A abuse should be referred to ER, consistent with the new
Management Guidance on Certifying T&A4.

Patents should commmunicate to LR and supervisors its policy regarding pulling and using records
in support of T&A cases against Uxaminers whe mect or exceed work production requirements.
Il there is a threshold showing necessary prior to pulling and using records in such situations,
Patents should identify clearly that threshold te both ER and supervisors. Finally, Patents and
ER should examine and discuss whether that threshold impedes T&A cases and should be
revised. Patents should consider providing a centralized contact person for communicating with
ER on this subject.
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7. Consolidation of Memoranda and Policies

During the investigation, it was realized that the numerous policies and memoranda relating to
the relevant rules and regulations at the USPTO were sometimes difficult to find. Many of those
imterviewed did nod know the particular requireiments of programs they are tasked with enforcing,
It is recommended that the USPTO place current policics and memos in a central location and
remove outdated and non-applicable materials. Additionally, the policies and memos should be
syslematically reviewed and updated as necessary. Changes and updates should continue to be
communicated 1o SPEs and employeces.

8. Supervisory Training

The USPTO should previde regular training to supervisors on the requirements of the various
flexible work policies, including how to menitor and enforce accurate T& A reporting under the
new Management Gridance on Certifying T&4.

5
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Supplemental Material submitted by Robert D. Budens, President,
Patent Office Professional Association
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Of Counsel, BakerHostetler
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Material submitted by the Honorable Jackie Speier, a Representative in

Congress from the State of California, and Member, Committee on Over-
sight and Government Reform

UNITED STATES OF AMERICA,
MERIT SYSTEMS PROTECTION BOARD

No. CB1208960027U1

SPECIAL COUNSEL,
ex rel, John L. Deans

Yo

DEPARTMENT OF TRANSPORTATION,
OFFICE OF INSPECTOR GENERAL

PETITION FOR ENFORCEMENT

The Special Counsel (OSC) hereby files this Petitlon for Enforcement of the
Bdérd’s stay Opinion apd Order issued in this matier on May 23, 1998, under the

provisions of 5 C.F.R. § 1201.182(b).

1. Backeround

On May 23, 1996, Board Vice Chair Beth §. Slav‘ct stayed the removal of
special agent, criminal investigator, John L. Deans for 45 days, i.e., through-and
including July 7, 1996, Viee Chair Slavet ordered the Department of Tr;nsportation
Office of Inspector General (hereinafter “the agency™) tc; piace Deans back inig a

(38-1811-12; Special Agent, Criminal Tnvestigator, position in Denver, Colorado.
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’ 1. The Noncomplisnce

O June 4, 1996, Deans informed OSC that be has not been returned to his
former GS8-12 special agent, criminal investigator, position in Denver, Colorads:
Instead, on June'3; 1996; Deans. was informed telephornically by agency San Franeisco
office:Special Agent in Charge James Baldwin that Deputy Assistant Inspector
General (DAIG) for Investigations Todd Zinser had directed that Deans be placed: on
administrative leave from May 23 through-July 7, 1996, Baldwin also reported to
Deans that Zinser wanted Déars 1o remain on standby 5o that hie could be subjected to
a drug test, physical examination, and security tlearance update. See affidavit at’
Atrachment 1.

This agency action; placing Deans on adiministrative leave for the. duration of
the 45-day sy, does not conform to the Boatd's order Wwhich maridates that Deans b
refurned to-a GS-12 special agent; criminal investigator; position in Denver. Placing
Deans on administrative léave contravenes: the purpose of the stay which is to

préserve. the status quo ante and‘minimize the adverse consequenices of the prohibied

personinel practice: while the matter is being:resolved.. Thus, Deans must be.rewrned
10 active dury stams; nov pleced.on administrative. leave, to preserve.ihe siatus quo.

Special Coupsel v LR:S., 65 M.8.FiR, 146, 148-149 (1994).
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* It Gonclusion

The agency's DAIG for Investigations, Todd Zifiser, is sverse to returning
Deans to his 35-12 special agent, criminal investigator, position in Denver. The
Roard should crder Zinser to immediately assign Deans the duties of his:formet
(8-12 special agent, criminal investigator; position. 5 Ij.S.C. § 1204(2)(2).
Muoreover, under the pravisions of 5 U.8.C. § 1204(e)(2)(A), the Board'should order

that Todd Zinser not receive payment for service as an-employee: from May 23, 1996, -~

until Deans ig-retumed 6 his former: positon; f.e., untik the agency complies with the
Board's May 23, 1996, Opinion and Order:

Respectfully submiued,

Kathleen Day Koch

. -Special Counsel

William E. 'Reukeuf
‘Associate Spacial Counisel
for Prosecution

_ﬂﬁ::%,. 1 Loalli
Anthony T Cardillo

Attorney

Office. of Spécial Counsel
Dallas Field Office
1100 Commerce Street

Suite 7C30

Dallay, Texas 75247
Dallas, Texus 234y 767-887%
Tune 6, 1996 FAY (214) 7672764
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Affidavit

1, Anthony T, Cardilio, Attorney, Dallas Field Office, U.S. Office of Special
Counsel (OSC); 1100 Commercs Street, Sujte 7C30, Dallas, Texas 75242, make the
following staternent under oath:

T am the Prosecution Division attorney assigned to. Special Counsel, ex rel.. Johi
L. Deans, v. Department of Transportation (CB-1208-96-0027-U-1). O Tuesday
morning, June 4, 1996, I spoke with John Deans by telephone. Mr, Deans advised
me that he had spoken with James Baldwin, the Department of Trangportation Office
of Inspector General Special Agent in Charge:of the San: Franciseo Field Offica,

Mr. Baldwin informed Mr.. Deans that Depury Assistantylnspetﬁor Gerieral for
Tnvestigations Todd Zinser had telephoned him on Suniday evening, Tune 2, 1996,
Mz Zinser told Mr. Baldwin t inform Mr. Deans thet he ‘would be placed on
ecministrative leave from:May 23 through July 7, 1996, Mr, Zitiser also-directed
Mr: Baldwin to infoon Mr. Deans 1o remain ‘on standby difing this 45-day period 5o
that he oould besubjected to diug wsting; & physical examination, and'a secutity
tlearance update, Mr, Baldwin conveyed Mr. Zinser's ord'm w M. Deansin g
telephone conversation on funz 3, 15%6.

On. the-afternoon 6f June 4, 1996, I wlephoned agency 1'epr;:5cntativc Roget P
Williams to inforra him that I would be filing a Petition for Enforcement because
M. Zinser had hot complied with thix Board"s order toput Mr, Deans back it his
former GS-12 special agent; cirinal investigator, position. The secréta;y wha
answered the’ phorie indicated that Mr. Williams was unavailable, T told her'that I

Page L of 2
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wauld fike Mr. ‘Willlams to return my call, and if-he did not return my call by closa
of bustness on Wednesday, June 5, 1996, T would be filing this petition.

Mr, Williams did not t&lephoris me on Juns 5, 1996,

I, Anthony T, Cardiflo; have read this statement consisting of two pages: I
fully understind the contents of the-entire statement made by 'me, The statermnent is
true and eontplets to the best of my knowledge and belisf. 1 have made this statement
freely without hope or promise of benefit-or teward, withaiit threat of punishment,
and-without costeion.

J;zi;»éi\? (Y

Subscribed - and sworn before'me; a person authorized by law to administest oaths, this
% dayof kdbly_\ 1996 at Dallas, Texas.

lnde. B $Sidne

Harley } Mellroy /

Page 2 of 2 Attachment 1
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The Special Coungel

The Honorable A, Mary Schiavo
Page 2

Pleasc respond to this recommendation 1o later than 30 days from receipt of this
letter. See 5 U.S.C. § 1214(b)(2)(B). If you do not take corrective action within a
reasonable time, I may request the Merit Systems Protection Board to order such action.
Thank you in advance for your personal atiention to this matier. Your designee may contact
Anthony Cardillo, an aitorney on my staff at (214) 767-8871.

Sinecerely,

ST DM

Kathleen Day Koch

Enclosure

cct The Honorable Ben L: Erdreich
The Honorable James B. King
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

Na.

SPECIAL COUNSEL,

ex rel. John L. Deans

¥.

DEPARTMENT O TRANSPORTATION
OFFICE OF INSPECTOR GENERAL

CERTIFICATE OF SERVICE

1, David J. Gorman, an attomey with the Office of Special Counsel, hereby
certify that on this day I served the Special Counsel’s Request for Stay of Personncl
Action on the following in the manner indicated:

Federel By orass Jvernight Delivery
Roger P. Wiltiams, Esquire
Deparunent oi Transportation
Office of Inspector General

400 Seventh Sueet, S.W.

Suite 9210

Washington, D.C. 20580

May 20, 1996

Regular Mail

M;. John L. Deans

c/o Jerre Dixox:, Esquire
Dixon and Saow, P.C.
425 South Cherry Street
Suite 1000

Denver, Colorado 80222

David I."
Attorney

Office of Special Counsel
1730 M Street, N.W.

Suite 300

Washington, DC 20036-4505
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

No.

SPECIAL COUNSEL,
ex rel. John L. Deans

Y.

DEPARTMENT OF TRANSPORTATION
OFFICE OF INSPECTOR GENERAL

Request for Stay of Personmei Action

1. INYRODUCTION

Pursuant to § U.S.C. § 1214(b)(1 (A}, the Special Counsel (OSC) hereby
requests that the Merit Systems Protection Board (the Board) stay for a period of
45 days the Chapter 75 removal of John L. Deans, a GS-1811-12 Special Agent in the
Department of Transportation (DOT), Office of Inspector General (OIG), in Denver,
Colorado. Buased upon the facts and arguments set forth herein, OSC has reasonable
grounds to believe that Deans was removed from his criminal investigator position
because he made protected disclosures and exercised his first amendment right of free
speech. More specificaily, Deans uncovered and reported to his superiors information
about possible diversions of funds from the Denver airports which had the potential to
be politically embarrassing to high fevel government and community leaders, and he

commented on what he believed to be a suspicious temporal link between Denver
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U.S. Atrorney Henry Sclano’s trip to Washington, D.C. and the release of grant
funds to the City of Denver by the Federal Aviation Administration (FAA). Deans
was detailed to San Francisco in March 1995, and removed from his position on June
26, 1993.

As addressed in detail below, the evidence establishes that the specific charges
that formed the basis for Deans’ removal are unsupportable. De@ was charged with
impropetly refersing matters to the OIG audic staff. In fact, the referral was made by
anather OIG employee. Deans was accused of making improper comments in a
public forum. In fact, the comments were made during a private conversation, and
there is nothing to indicate that the comments were improper. Deans was alsa
charged with “tracking” other 0IG employees, concealing information from his
supervisors, engaging in willfu} insubordipation and acting s¢ as to create a conflict of
interest. The evidence does not support any of these allegations. On the other band,
it is clear that Deans’ removal was ordered at the behest of Deputy Assistant
Inspector General (DAIG) for Investigations, Tod Zinser, who strongly objected to
Deans’ protected conduct.

Dears filed a request for OSC action on June 26, 1995. On July 26, 1995, the
matter was referred to the OSC Dallas Field Office (DFO) for investigation. From
Octaber 1955 through the present, DFO Investigator John Coates conducted on-site
interviews in and around Fort Worth, Texas, Denver, Celorade, and Washington,
D.C. Based on the results of the investigation, OSC has a reasonable basis to believe

that Deans was removed from federal service because of his protected activity and
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that a stay of the termination of his employment is warranted. Furthermore, on May
20, 1996, pursuant to 5 U.8.C. § 1214(b)(2)(A), the Special Counsel filed a report of
investigative findings and recommendations with the DOT OIG, the Board, and the

Office of Persornel Management. (See Attachment),

. STATEMENT OF FACTS
A. Dackground

Deans had been employed as a GS-12 Criminal Investigator with the DOT OIG
in Lakewood, Colorado, since March 1990, He is an experienced criminal
investigator with previous employment in federal agencies, including the Federal
Bureau of investigation.

During 1994 and early 1993, Deans developed information on diversions of
funds from Stapleton and Denver International Airports (DIA) to unauthorized
expenditures by the City of Denver during the mayoralties of DOT Secretary
Frederico Pena and Wellington Webb, the current mayor of Denver. Deans provided
information on his findings orally and in writing to his supervisors, Special Agent in
Charge (SAC) Glynn Snee, Assistant SAC Daniel Truxal, Deputy Assistant IG
(DAIG) for Investigations Todd Zinser and DAIG for Audit Lawrence Weinirob. On
January 26, 1995, he met with Snec, Zinser and Weintrob to discuss the diversion
issues and Deans provided a draft list of potential subjects to his superiors. Deans
stated that his list was a compilation of his investigative notes. Also present at this

ecting, at Weintrob’s request, was Scoti Macey, a DO auditor with experience in

w



282

airport revenue issues. Weintob decided to refer Dean’s list of subjects to the Audit
Division, and he immediately briefed Cynthia Rich, Assistant Administrator of the
FAA on the issues because the FAA was about to approve a $35 million grant te
DIA, and she might want to withhold the funds until Dean’s information could be
substantiated. Snee stated that it was the consensus of the group at the meeting that
the issues would be referred for audit. On February 16, 1995, at Snee’s request,
Deans scnt an updated list of potential subjects to Snee, On February 20, 1995, Snee
referred Dean’s list of airport diversion issues to the Audit Division.

In 1994, Deans had developed information about the construction of a road for
the Utah Sports Authority Olympic Park which was intended to suppott the Olympic
Park, bur enhanced the property values of wealthy, politically connected landowners
near the mad, Another road had to be built to service the Olympic Park. Deans and
Snee met with Denver Assistant U.S. Attorney (AUSA) Paul Johns in September 1994
to discuss the investigation. Snee and Truxal had concerns about Deans working
cases in Utah because in January 1994, Deans had been indicted in Utah for alleged
violation of the federal wirctap laws. The case was dismissed in April 1994 for
insufficient evidence after the prosecution presented its case-in-chief. At the
September mesting, Snee and Johns agreed that Deans could investigate the Ulah case
because it could be handled by the Denver U.S. Attorney’s Office (USAQ), and
Deans would not have to work with the Utah USAO. Johns opened a file on the

matter.
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‘ In Décember 1994, Deans sent letters requesting information to a mumber of
Utah State officials in which he stated that the USAO was interested in the matter and
provided Johns’ name and telephone number if they had any questions. He sent
copies of all but two of these letters to Tohmns. In late Jannary 1995, when Deans
lezrned that the money for the road had come from state, not federal funds, he ‘
informed Johps of that fact and Jolms decided to close the file. An attorney from the
Utah Attorney General’s office contacted Johns about the letters, stating that he
thought it was a conflict of interest for Deuns to send investigative requests to persons
against whom he had filed a claim for civil damages in connection with the 1994
indictment. Amnother person to whom Deans had sent art investigative request told
Johas that he thought that Deans had leaked information about the investigation to the
press. Johns told both individuals that the case was probably going to be closed.

On February 3 and 8, 1995, Denver U.8. Attorney’s Office (USAQ) Civil
Division Chief Linda Surbaugh and AUSAs Ken Buck and Johns met with Deans to
discuss several issues related to his investigations. At one of these meetings Johns
told Deans that he should not use the name of the USAQ or Tohns in his requests for
information. Deans said that he had made reference to AUSAs in requests for
information on other occasions, and he had never been told it was improper. He
agreed not to do it again. He also told Johns that his failure to provide two of the
letters was an oversight, and that he would send them. Johuis also told Deans abour
the allegations of conflict of interest; Deans was surprised that such a charge would

be made because the matters were unrelated. Johns stated that the issue was moot



284

bécause the case was going to be closed. Johns wrote a memorandum dated Jaruary
25, 1995, about the contacts with the Utah State officials.

Surbaugh and Johns also told Deans that he was suspected of leaking
information to the press. They informed him that Denver City Attorney Dan Muse
complained to Solano in early February 1995 about the investigative requests and told
him that on the same day he received Dean’s request, newspaper reporters had
inquired about similar matters. This caused Muse to believe that Deans leaked
information about the investigation fo the press. Deans denied leaking information to
the media. Deans belicved that Solano was concerned that he was getting too close to
DOT Secretary Pena, who was the mayor of Denver when some of the Stapleton
Airport diversions occurred. Deans and other witnesses stated that Solano and Pena
are political alties, and that Pena’s brother was Solano’s personal attorney, Deans
stated that he developed information about the diversions from reading articles i the
newspapers. He said that allegations about diversions had been made the previous fall
in the context of the Denver mayoral campaign, and that reporters had been asking
questions about diversions during that time.

The last issue addressed in the meeting was AUSA Buck’s investigation into
public integrity matters involving Consttiction Management Technical Services
(CMTS). CMTS was included on the list of airport diversion issues Deans bad
provided to Weintrob, Zinser and Snee which were to be referred to the DOT Audit
Division. In developing information about the issue, Deans had interviewed a witness

in the Denver Mayor’s office who was a target of Buck’s public integrity
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investigatiori. Buck informed Deans that the witness was a target, briefed Deans
generaily on the scope of the criminal investigation, and told him not to interview any
of the witnesses who were involved in the criminal aspect of the case or continue any
investigative activity which had the potential to jeopardize the USAQ’s case. Deans
agreed to refrain from interviewing possible witnesses, and to coordinate with Bucks
on any information related to the case. Deans informed Snee and Truxal that he had
been instructed pot to interview certain members of the current and former mayors’
staffs on issues related to the public corruption matter in his February 16, 1995, case
status update. Truxal confirmed to OSC that Deans told him that he was not to work
om the case involving a publie corruption subject. Johns wrote a memorandum on the
February 3 and 8, 1995, meetings.

Solano and Buck met with DOT IG A. Mary Schiavo and Deputy DOT I¢
Mario Lauro while atteuding an Atomey General’s Advisory Comunittee meeting in
Washington, D.C. from February 14-16, 1995. Solano asked Schiavo for a team of
auditors and special agents to assist Buck’s public corruption investigation. However,
he specifically asked that Deans not be appointed to the team. Solano told Schiavo
and Lauro that he suspected Deans of leaking information to the media, that Deans
had mentioned the U.S. Atiomney in requests for information, and that Deans was
involved in conflict of interest issues. Schiavo agreed to provide assistance on the
case. However, Deans was not informed that the O1G was providing audit and
investigative assistance to the USAO. Solano stated that at this point the USAQ’s

problems with Deans were under control; he had becn excloded from Buck’s
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investigation and he understood the USAQ's criminal and civil investigarions
procedures.

On February 16, 1995, Johns informed Deans that he had a conversation with
an FAA attorney who informed him that the FAA considered the money involved in
the diversion issues to be state money, and the USAQ couid not act on the cases
unless the FAA sent a request for judicial intervention. The FAA would send such a
request only after an audit had disclosed improper use of ‘airport funds and the
sponsor refused to repay the money. The FAA advised that Deans refer the matters
for audit. Jolns told Deans that the USAQ had determined that the maiters which he
identified fell within the administrative resolution as interpreted by the FAA. Deans
told Johns that be did not agree with the FAA, and that the issues related to the use of
what he believed to be federal monics were nou for the FAA to decide. Deans told
Jobs *hat he was going to issue his report to the DOT IG when it was completed.
Johus told him that it was within the authority of the USAQ to decide interpretive
issues, and that the USAO would not proceed further until they reecived a referral
from DOT or the FAA along with guidance from the FAA. Johns stated that he told
Deans that he should do whatever he fclt that he was required to do, and to send him
a copy of his report. Johns wrote 2 memorandum on the issue dated Febmary 16,
1995. Deans said that he did not disagree with Johos® view of the issues, but that he
told Jomms that he needed to continue investigating the matter so it could be referred

for audit if appropriate. He said that diversion of funds could be a civil matter
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appropriate for OIG audit even if it was not under the purview of the USAO, and that
he had a responsibility to express his opinion to Johns.

On February 23, 1995, Deans spoke to Johns at a youth coaches meeting,
commenting on the fact that the FAA, which previously was not going to release
$35 million in funds to the Ciry of Denver, did release the funds after Solano went to
‘Washington. Johns believed tbat Deans was suggesting that Solano, Schiavo, and
DOT Secretary Pena somehow improperly conspired to pérsuade the FAA to release
the funds. JTohns stated that other people were within five or six feet of thern, that he
was uncomfortable with Deans’ comments and he thought that Deans might say
something about the public integrity investigation, so he changed the subject. Johns
memorialized the incident in a memorandum which he gave to Surbaugh. Deans
denies that the comments were made within the hearing distance of anyone else.

Or March 6 or 7, 1995, Deans met with James Kram and Alvin Schenkelberg,
DOT auditors who were in Denver, and discussed with them some of the cases which
had been referred for audit. Dean expressed some coneern that the andit would
interfere with his investigations, and was assuced that there would be o interference.

On or about March 10, 1995, the Denver USAQ faxed to the DOT OIG the
four memoranda, dated January 25, February 8, 16, and 24, 1995, written by Johns
about Deans. The memoranda were reviewed by Lauro and Zinser. Solano said he
wanted to alert Lauro to the tact that the USAQ continued to have problems with
Deans. On March 14, 1995, Zinser traveled to the Denver USAO to meet with

Solano, Surbaugh, Johns, and Buck to determine the extent of the problems with
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Deans. These Denver USAQ officials told Zinser they were interested only in
excluding Deans from working on the public corruption case which was being handled
by Buck’s project team.

On March 15, 1995, Zinser met with the DOT OIG Audit staff in Denver and
discovered that one of the issues in their reven.ueydiversion audit plan invoived
CMTS. Zinser recognized this issue as part of the public corruption investigation that
Deans was told not to wark on, and told the auditors to delete it from the plan.
Auditor Kerry Barras told Zinser that it was Deans who had referred the CMTS issue
to the auditors. Based on his meeting with Solano and the AUSAs the previous day,
Zinser understood that Deans was not to be reviewing issues pertaining to CMTS.
Zinser viewed Deans’ purported inclusion of CMTS as an effort to continue his
inquiry intw & public corruption matter he had been toid by the Denver USAG to
avoid. inser instructert Kram and Scherkelberg not to talk to Deas abaut the
diversion issucs. Zinser did not provide any explanation for his instruction, and told
them not to ask any questions. On the same day, Deans talked to Kram and
Schenkelberg and mentioned that he had heard that OIG personnel were in Denver
asking about his cases and asked them if they knew anything about other
investigators. Pursuant to Zinser’s instructions, the auditors did not give Deans any
information. Deans told them that if other investigators were involved, they might be
obstructing his investigation, and if he thought that was the case, he would not
hesitate to refer the matter to the FBI. Kram told Zinser about the conversation and

Zinser asked him to write a memorandum on it. In the memorandum, Kram and
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Schenkelberg reported their conversation with Deans and stated that they felt
intimidated by the idea of being charged with obstruction of justice. Kram and
Schenkelberg both stated that they felt they were caught in the middle of a conflict
and felt valnerable, but that Deans had not intended to intimidate them.

On March 15, 1995, Zinser told Solano that Deans had referred the public
intearity case issue to the DOT auditors on or about February 16, 1995. Sofano told
Zinser that he did not want Deans wdrking on Denver USAO cases, and Zinser told
Solano that the OIG would do nothing to exclude Deans from USAO matters until the
OIG received a Ietter from Solano. Solano denied that the OIG had asked him to
write a letter. Solano did write a letter to Schiavo on March 20, 1995, in which ke
stated that Deans would no longer be permitted to participate in the investigation of
any cases which could possibly be prosecuted by the District of Colorado. Solano
stated that he concluded that his office could no longer work with Deans after Zinser
told him that Deans had referred the CMTS matter to the auditors aftcr heing told by
the Denver USAO uot to participate in the public corruptien case. Solano referred to
the alleged CMTS audit referral as a "last straw" incident which influcnced him to
write the March 20, 1995, letter to Schiavo.

During the weekend of March 18, 1995, Lauro and Zinser traveled to San
Francisco to discuss Deans with Mike Goitlieb. the OIG SAC in the San Francisco
Office. Lauro and Zinser wanted to detail Deans to San Francisco for 90 days to see
how he performed there. Lauro also said they wanted to give Deans a second chance,

and that they would not remove him from federal service unless the charges in the

11
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four memoranda by Johns could be proven. Gottlieb advised Lauro and Zinser to
assign an impartial investigator to look into the Denver USAO accusations against
Deans, but Zinser decided to investigate the Deans matter himself. On March 20,
1995, Gottlieb notified Deans in writing that he was being detailed to the San
Francisco Regilonal Office. Deans was ordered not to contact anyone in the Utah,
Wyoming, or Colorado USAOs. Gottlieb, after supervising Deans for a couple of
imonths, described him as a good worker and scasoned investigator. Gottlich
indicated that he would be pleased if the DOT QIG wanted to reassign Deans to San
Francisco permanently.

On May 17, 1995, Zinser proposed to remove Deans from his position for
conduct unbecoming a criminal investigator (Reason 1), insubordinate action in
pursuing unautiorized investigations (Reason 2), and conflict of interest through use
of his officia; position fur personal gair. (Reason 3).

B. The Charges

Reason 1. Conduct Unbecoming a Criminal Investigator

Specification 1. The specification states that Deans was directed by the USAQO
not to pursue investigative activity concerning a specific public corruption
investigation and that he referred the subject to the OIG audit staif, thercby
potentjally compromising an ongoing criminal investigation, The notice further
stated that Deans continued to actively pursue the investigation after being instructed
to cease investigative activity. In addition the notice referenced the fact that Deans

had anmotated the CMTS issue on his February 16, 1995, list with the words "Federal
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Grand Jury" ‘and "Audit Assistance required" and stated that the USAO did not
require audit assistance in the grand jury matter.

The evidence shows that Deans discussed the airport diversion issues with
Snee, Weintrob and Zinser in January 1995, that he gave them a draft list of subjects,
that Weintzob, with the concuirence of the others, referred the matters to audit, that
on February 16, 1995, Deans prepared an updated list of subjects and faxed it to Snee
at Snee’s request, and that it was Snee, not Deans, who ‘gave the list to the OIG audit
statf. Moreover, even if Deans had referred the matter to the auditors, he would
have been acting in accordance with directions given to him by Johns, who told him
to refer afl revenue diversion issues to audit. Johns told OSC that he found nothing
improper with the referral of the CMTS issue to the DOT auditors. Snee told OSC
he believed that referring a matter for audit is ot investigative activity and the
auditors were not under Deans® direction. In addition, the evidence shows that Solane
had requested audit assistance from the OIG in connection with Buck’s case, of which
CMTS was a part.

Specification 2. Zinser charged Deans with disagreeing with a USAQ’s

decision that airport revenue diversion issues should be referred to the FAA. Zinser
also accused Deans of suggesting in a pablic forum that Solano, Schiavo, and
Secretary Pena had conspired to induce the FAA {0 release grant funds to the city of
Denver. The notice stated that Deans exhibited a lack of judgment with respect to

these two incidents.

13



292

The evidence shows that Deans disagreed with Johns and advised him that they
needed to continue investigating the funds diversion issues so that they could be
referred within the OIG as an administrative matter. The evidence does not show
that this conduct was unbecoming a criminal investigator. With regard fo the charge
of suggesting conspiracy in a public forum, the evidence establishes that Deans did
make comments to Johns about Solano, Schiavo and Pena. It also shows that Johns
and the agency interpreted Deans’ comments as inferring that Deuns believed that
there was some impropriety with respect to the release of federal money to the
airport.

Specification 3. Zinser charged that Deans had failed to inform his supervisors

ahout the true extent of his problems with the USAO. The notice stated that he [ailed
te advise his supervisors that: (1) he made investigative demands on Utah State
oficials by improperly menticning the 17.5. Attorney in the letters, (2) he was
advised by the USAQ that they had concemns that he was the source of press leaks.
(3) he had cffectively been removed from an on-going public corruption investigation,
and {4) he had been advised to provide all copies of his demands for .information to
the USAO. The notice stated that Deans’ requests for information to the Utah State
officials could have been comstrued as a Deparment of Justice civil nvestigative
demand (CID), which only the Attorney General may authorize.

The evidence shows that Snee thought that Deans should have been more
diligent in informing him about the meetings with the USAO, but that he thought none

of the matters were of great importance. Truxal stated that there was notling wrong

14



293

with Deans’ letters because the USAO had opened a case on the Utah matter. Snee
stated that Deans should have sent the letters through him for approval, but that his
failure to do so was not a basis for disciplinary action. He stated that he would have
approved the letters if they had been sent through him. Deans stated that he had
made similar references to USAOs in the past and no one had toid him it was
improper.

Nor does the evidence establish that Deans concealéd from his supervisors the
fact that the USAO had asked him to refrain from investigating the CMTS maiter.
Truxal stated that Deans told him that he had been removed from 2 public integrity
investigation, and Deans informed Snee and Truxal in writing in his February 16,
1995, update that he had been instructed not to interview certain members of the
current and former mayors® staffs. Deans did not feel that Linda Surbaugh’s
questions about media leaks were important encugh to tell Truzal or Snee. He stated
that if he had been accused of leaking information he would have notified his
superiors. Snee stated that he did not think the allegations were important enough to
report to him, and that the Denver USAQ should have contacted him if they truly
believed that Deans was leaking information to the press.

Speciftcation 4.  Zinser charged Deans with tracking his movements and those

of Weintrob, and with threatening the two DOT OIG auditors, Kram and Alvin
Schenkelberg. The notice stated that it was unacceptahle for a law enforcement
officer to spend official time tracking the movements of DAIGs and threatening other

OIG employees with criminal sanctions.
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The evidence shows that Zinser had instructed Kram and Schenkelberg not o
discuss the audits with Deans, even though Deans was the investigator who developed
the case. Deans questioned them about a rumor that other DOT OIG representatives
were in the Denver area looking into the same funds diversion isstes he was
investigating, Deans felt that he had a right to know if they had uacovered something
pertinent to his investigatton. TPruxal too believed that Deans had a right to know if
other QIG officials had uncovered any information germafe to his investigation.
Kram and Schenkelberg stated that they were uncomtortable with Deans’ questions
because they had been placed in the middle and Zinser bad told them not to discuss
the mateer with Deans. They stated that they were intimidated by the prospect that
Deans might accuse them of obstruction of justice for not talking to them about the
audit, but that Deans had not intended to intimidate them. Both auditors denied
making any statements to the effect that Deans was tracking Zinser or Weintrob and
they had no reason to believe that Deans was "tracking” them. Deans denied tracking
Zinser and Weintroh; fe did not know that they were in Denver.

Reason 2. Insubordination

Zinser accused Deans of “willful insubordination” by concealing {rom his
superiors the fact that he was conducting unauthorized investigations in Utah after he
had been dirccted by his supervisors not to conduct investigations in that jurisdiction.
In addition, the notice stated that Deans’ supervisors did not know that he had sent
the letters and stated that he did not have signature authority for letters to cutside

parties and such letters must be cleared through them.
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The evidence shows that Snee Felt that Deans should minimize his activities in
Utah since he had recently been acquitted of alleged criminal activity there.
However, he denied that Deans had been instructed not to conduct investigations
there. In fact, Snee met with Deans and Johns in September 1994 to discuss the
Olympic Park case. Johns agreed to opena file on the matter since it could be
prosecuted out of the USAO in Denver. Snee and Johns agreed that Deans could
investigate the matter since he would not have to work with the Utah USAO. Truxal
stated that he suggested to Deans that he stay out of Utah because he had been
unfairly prosecuted there, but he did pot order him to stay out of Utah. He denied
that Deans’ investigation in Utah was unautherized.

While Snee agreed that Deans should have coordinated the request letters with
him, he stated that if he had learned about the letters, he would have counseled Deans
fo clear them with him in the future, but Le did not consider the matter a basis for
disciplinary action. Truxal disputed the charge that Deans lacked the authority to sign
the leters. He stated that while it is the practice for the agents to sign the requests
for Snee, there is no prohibition against an agent signing his own request, and that
other agents have signed their own requests with impunity.

Reason 3. Conflict of Interest

Specification 1. Zinser charged that Deans had initiated an unauthorized
investigation against Utah State officials while intending to file a claim against the

State, that this was a clear conflict of inferest, and that Deans’ requests for
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information concerning the Olympic Park were in support of his claim for damages
and were not related to official government business.

The evidence shows that Deans’ investigation was neither concealed nor
unzuthorized, and that Snee and Johns agreed that he should investigate the matter. It
als0 shows that Deans did file a notice of claim to preserve his right to claim damages
incurred by the unsubstantiated indictment. Neither Snee, Truxal, nor Deans could
comprehend how this could be a contlict gince Deans’ claim against Utzh State
officials involved his wrongful prosecution for alleged wiretap violations. More
importantly, Deans began the Olympic Sports Park road investigation before he was
indicted. As soon as Deans discovered that the road was not built with federal funds,
he recommended to Johns that the investigation be terminated. Jobns stated that
Deans was surprised that his investigative requests would be consuued as a conflict of
interest. As stated supra, neither of Deans’ supervisors thought there was anything
wrong with the request letters and they were aware of both the investigation and the
indictment. There was 110 evidence that Deans was using this investigation to
promote his notice of claim against the State of Utah.

Specification 2.  Zinser charged Deans with inappropriate use of a government
[ax machine because he transmitted his notice of claim for damages to the state of
Utah on a DOT OIG fax machine.

The evidence shows that Deans admitted faxing his notiee of claim on the OIG

fax machine. [lowever, both Truxal and Snee felt that it was appropriate for Deans
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to use the DOT OIG fax machine because he was trying to recover losses from an
unfair indictment which resuited from the performance of official duties.

In the notice of proposed removal, Zinser referenced Deans’ disagreement with
Johns and stated that insubordination with respect to the authority of the USAO could
not be tolerated, Both Snee and Truxal noted that Deans could not have been
insubordinate to Johns because Jahns had no supervisory authority over him, and that
the OIG was not required to agree with the USAO. Furthermore, the evidence does
not show that Deans was insubordinate.

Zinser also stated in the notice that in considering the penalty, he took mto
consideration the fact that Deans had on one oecasion disregarded his instructions
becanse Deans had contacted him about a matter on whi;:h Zinser had instructed him
to contact Snec. The evidence shows that Snee told Deuns to concact Zinser because
he did not know the answer on a matter that was being decided at headquarters. Snee
stated that it was inappropriate for Zinser to reference that situation.

The notice also stated that Deans had been counscled regarding his attitude and
fack of appropriate respect for authority and he had failed to heed his supervisars’
warning. Deans, Snee and Truxal all stated that Deans had not been counseled or
warmmned.

Deans always received anoual rarings of "fully successful” or better during his
time as 2 DOT OIG employee. Truxal stated that he would have rated Deans
"outstanding” on performance for the year if he had not been removed. Snce was

shocked that Zinser and Schiavo dismissed Deans without consulting him or Truxal,
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and stated that if the USAQ had problems with Deans, they should have reported to
them. Snee and Truxal also stated that Deans had done nothing to warrant removal,
and that they were not consulted in the matter. Jolns felt that Solano had over-
reacted to the problems they were having with Deans. Johns also stated that he
thought his problems with Deans had been resolve!:l, and he knew of nothing which
warranted Deans’ removal from federal service. He said that Deans was a good
investigator and he would have no problem in working with him again. Gottlieb
stated that he was shacked that Deans was removed without an internal review which
gave Deans an opportunity to present his side of the story. He said that Deans was a
good agent and a seasoned investigator and he should have been reassigned to San
Francisco. Solano and Surhaugh stated that they never thought that the DOT IG
would remove Deans. Solano opived that progressive discipline would have been
more appropriate. Solano stated that it was urmsual for employees to be removed

without prior sericus disciplinary action.

0. ARGUMENT

Under the Whistleblower Protection Act of 1989 (WPA), the Special Counsel
may request any member of the Board to stay any personnel action for a period of
45 days if the Special Counsel determines that there are reasonable grounds to believe
that a personnel action was taken, or is to be taken, as a result of a prohibited
personnel practice. The Board member shall order the stay unless the member

determines that a stay would be inappropriate. 5 11,5.C. § 1214(0)(1)(AXii).
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Moreover, the Board should rely on the judgment of the Special Counsel and grant a
request for a stay as Jong as it “falls within the range of rationality." In re Kass,

2 M.S.P.R. 79, 86 (1980). In making this determination, the Board is to view the
Special Counsel’s request for an initial stay in theé most favorable light. Special
Counsel v. Dept. of Air Force, 61 M.S.P.R. 229, 230-231 (1994); Special Counsei v.
Federal Emergency Management Agency, 44 M.S.P.R, 544, 545-546 (1990).
Although Deans has already been removed, the Board has the authority to stay a
removal action after its effective date. Special Counsel v. Dept. of Transportaiion,
59 M.S.P.R. 552, 555 (1993); Special Counsel v. Dept. of Veterans Affairs,

58 M.S.P.R. 225 (1993).

Federal employees are protected from adverse personnel actions that are taken
because they cngage in certain protected activities, including making protected
whistleblower disclosures and exercising their first amendment rights. To establish 2
prima facie violation of reprisal for whistleblowing under 5 U.S.C. § 2302(b)(8),
OSC must demonstrate that: (1) Deans made protected disclosures; (2) he was
subjected to a personnel action; (3) the supervisor(s} who recomumended or took the
personnel actions had actual or constructive knowledge of his protected disclosures,
and (4) the protected disclosures were a contributing factor in the adverse personmel
decision. Caddell v. Dept. of Justice, 52 M.S.P.R. 529, 533 (1992); Rychen v. Dept.
of Army, 51 M.S.P.R. 179, 183 (1991); MeDaid v. Dept. of Housing and Urban
Development, 46 M.S.P.R. 416, 421-423 (1991); see also 5 U.S.C. §§ 1214(b)i4),

1221(¢e); 5 C.F.R. § 1209.7.
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Deans engaged in protected activity under section 2302(b)(8) when he reported
to his supervisors, Snee and Zinser, on January 26 and February 16, 1995, that the
Denver Airport funding diversion case he was investigating involved seventeen
investigative issues, some which had potential for criminal prosecution. As the
assigned investigator, Deans was in a unique position to observe and appreciate the
potential serjousness and illegality of the purported revenue diversions. See Geyer V.
Dept. of Justice, 63 M.S.P.R. 13 (1994).

Zinser was aware of Deans’ protected disclosures, a8 they were either made to
Zinser or cited in Zinser's May 17, 1995, letter of proposed removal. The references
to Deans’ protected disclosures in the proposed removal letter and the fact that most
of the charges in the notice wers unsubstantiated are evidence that Deans’ protected
activity was a contributing factor in the decision to remove Deans. See Marano v.
Dept. of Justice, 2 F.ad 1137, 1140 (Fed. Cir. 1993), citing 135 Cong. Rec.
5032-33 (1988)(explanatory statement on $.20). In addition, the disparity between
Deans’ actions and the penalty is so great that it supports a finding that the decision
was motivated by animus. Ordinarily, employees, like Deans, with v prior
discipliary record are subjected to progressive discipline. They are not removed
from the federal service for a first offense, as was the case with Deans. Thus, there
are reasonable gronnds for believing that Deans was removed from his position
because of his protected whistleblowing.

The first amendment Tights of tederal employees are protected by 0SC under

51.5.C. § 2302(b)(11), which prohibits taking or failing to take 2 personnel action
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which violates a Jaw rule or regulation which implements or directly concerns one of
the merit system principles at 3 U.S.C. § 2301. Section 2301(b)(2) states that
employees should receive fair and equitable treatment in all aspects of personnel
management with proper regard for their constitutional rights. The first amendment
implements and directly concerns the merit system principle at 5 U.8.C. § 2301(b)(2},
which states: "All employees and applicants for employment should receive fair aﬁd
equitable treatment in all aspects of personnel management ... with proper regard for
their privacy and constimtional rights.” To establish 2 claim of reprisal for exercisc of
first amendment rights, OSC must prove (1) the employee’s speech was protected by
the first amendment, and (2) the speech was a substantial or motivating facter in the
action ﬁken against the employee. The agency can use the defensc set forth in Mt
E'ealthy City School District Board of FEducativn v. Doyle, 423 U.S. 274, 287 (1977),
irdch held that an agency may prevail in a first amendment case if it can show that
the adverse action wouid have heen taken absent the enployee’s protected activity.
The leading cases on speech rights of public employees are Pickering v. Board of
Education, 391 U.S. 563 (1968) and Connick v. Meyers, 461 U.S. 138 (1983). In
these cascs the Court set forth 2 number of tests for balancing the rights of employees
to comment on matters of public concern and (he rights of a public cmployer in
promoting the efficiency of government. The factors which weigh in favor of finding
a federal employee’s speech protected include:

Whether the speech concerned a matter of general public interest, Pickering,
391 1.5, at 571.
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The degree to which the public interest is served by encouraging such speech,
id.

Whether the agency had other alternatives available to pratect its interests which

would have iatruded less on the employee’s first amendment rights. id., at 572.

On the other hand, the factors which weigh against finding speech protected
include:

‘Whether the speech interfered with maintaining discipline by supervisors or

harmony among co-workers, Pickering, 391 U.S. at 579.

‘Whether the speech undermined a close working relationship in which personal

Joyalty and confidence are essential to the effective functioning of government,

id.

Whetter the speech damaged the professional reputations of the government
officials, id.

Whether the speech fomented controversy or conflict within the agency or
between the agency and the public, id.

Whether the speech impeded the employee’s proper performance of his daily
daties, id., at 572.

Whether the speech interfered with the regular operation of the agency

generally. id.

Deans’ comments to Johns about his suspicion that there was a connection
between Solano’s teip to Washington and the release of the federai grant money by the
FAA is protected speech because it was perceived by Johns and agency ofticials as an
inference that Solano, Schiavo, and Pepa had engaged in improper behavior. The
issue of whether high public officials had engaped in improper conduct is clearly a

matter of public interest. In addition, none of the factors which would weigh in favor
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of the agency’s actions are present in this case. Furtbermore, the timing of actions by
Solano and Zinser is persuasive evidence that Deans’ wasemoved because of his
protected speech. Solano’s transmittal of Johns® memoranda, including the one in
which he described Deans’ comments related to the release of the FAA funds,
occurred soon after Deans made the statements, and Zinser’s trip to Denver followed
a few days after he lcarmed of Deans’ comments. It should also be noted that apart
from the issue of whether Deans’ statement to Johns was protected speech, the
comments were made in a private conversation, and there is no indication that anyone
averheard them. Finally, as noted earlier, Zinser's reaction to Deans’ protected first
amendment speech, as well as his protected whistleblowing, was draconian in nature,
Indeed, the last event leading to Deans’ removal from federal service was his private
conversation with Johms. The animus displayed by Zinser’s severe overreaction could
only have been engendered by Deans’ protected activity, and not by the other
transparent reasons offered by Zinser.

Based on the foregoing, the evidence obtained to date supports a reasonable
belief that Deans was remaoved from his position because he made whistleblower
disclosures protected by 5 U.S.C. § 2302(b}(8) and because of his exercise of his first

amendment rights.

Tv. CONCLUSION
In summary, this request for stay clearly fails within the “range of rationality”

test acticulated in Kass, 2 M.S.P.R. at 96. As stated, on May 20, 1996, the Special
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Counsel filed her report of investigative findings and recommendations with the DOT
OIG, the Board, and the Office of Personnel Manapement. The granting of a stay
would permit OSC additional time to receive a response to the report and
recommendations.

Accordingly, the Special Counsel respectfully requests the Board grant a 45-day
stay of the removal of John L. Deans, and return him to duty as a criminal

investigator in Denver, Colorado.

Respectfully submitted,

Kathfeen Day Koch
Special Counsel

William E. Reukauf
Associate Special Counsel
for Prosecution

Aftorney

Office of Special Counsel
Dallas Field Office

1100 Commerce Street
Suite 7C30

Dallas, Texas 75242

Tel: 214/7767-8871
FAX: 214/653-2764

May 20, 1996
Washington, D.C.
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E: “ UNITED STATES DEPARTMENT OF COMMERCE
. J - | OFfice of inspector Generat

% T & | Weshingson, D.C. 20230

January 16,2014

The Honorable Carolyn N, Larner
Special Counsel

1730 M Street, N.W., Suite 300
Washington, DC 20036

Re: OSC File Nos. MA-12-4640 and MA-13-11206

Dear Ms. Lerner:

This letter responds to your correspondence to the United States Department of
Commerse (Commerce) nspector General, Todd I, Zinser, dated Septeinber 16, 2013, regarding
the above-referenced Office of Special Counsel (OSC) Files. Inspector General Zinser has asked
me {o provide this response. T'he Commerce Oltice of tnspectar General (Q1G) would like to
express its gratitude for the OSC's courtesics in providing us with several extensions to respond
to your letter, and in conducting negotiations towards a mutuaily-agreeable resolution of the
findings summarized in your letter and set forth in OSC’s Seplember 16, 2013 report regarding
these Files. We are pleased thal the OIG and OSC have been able to reach such an agreement
based upon the corrective measures Lhat the OIG has taken or intends to take to resolve the
08C’s coneerns, as discussed mare fully below.

We appreciate the OSC’s efforts in bringing ils concerns (o our attention. It is important
{0 ote, however, as [ and OIG representalives have discussed with your staff, that there is
disagreemient with a number of the Factual lindings and legal positions set forth in O8C’s tepott,
Moreover, by taking the corrective measures discussed helow, the OIG is not admitting that its
cmployees committed any prohibited personnel practices, Nevertheless, we recognize that the
OSC has raised serious concerns, and, accordingly, the OIG has taken or will undertake the
following corrective measures, which we believe constitute meaningful and significant steps that
will effectively address these concerns:

1. The OIG will cmploy an employee relations (IZR) specialist in the Commerce O1G human
resources office. The FR specialist will be tesponsible for counseling and advising O1G
managers and supervisors on emplayee performatce, employee appraisals, performance
plans, BEO matters, EEO settlement and separalion agreements, and other jssues. This
individual would report to the Divector of Tluman Resources.
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The Honorable Carolyn N. Lemer
January 135, 2014
Page 2

. The OIG will recuse the Counsel to the IG from employee relations matters for two

years. The OIG will appoint an OIG staff attorney for day-to-day routine employee

relations matters and obtain an outside counsel to work on employee relations matters of
a more setlous nature requiring significant management actions. The attorney or outside
counsel will report directly to the Deputy IG, without reporting to the Counsel-for the IG.

. The Commerce OIG will conduct performance counseling for both of the involved

executives. The OIG will identify and ensure that the executives take relevant training
over the next two years to improve their knowledge of employee relations matters and
proper documentation of performance issues.

. Wade Green’s and Rick Beitel’s performance appraisals will reflect their inappropriate

judgment and ipadequate performance in connection with the interim appraisals and
separation agreements discussed in OSC’s report. Their performance appraisals, which
become part of their permanent performance record, will contain strongly worded
language admonishing them for their lapses in judgment, Mr. Green and Mr, Beitel will
not be awarded performance bonuses, resulting in a minimum loss of about $8,000 for
each of the executives.

The Commerce OIG will cstablish a uniform separation/settlement policy and template
agreement using best practices in the federal government sector, to include OSC and
EEO. The Deputy IG’s approval/signature will be requircd on all future agreements.

. The Commerce OIG will establish greater independence in matters of day-to-day

management and opcrations between the Office of Counsel and the Office of
Investigations. OIG has hired attorney investigators to provide greater independence in
legal reviews of investigative matters. The Office of Counsel will not conduct any
internal investigations or management reviews of OL

. The Commerce OIG will establish a Memorandum of Understanding with another OIG to

conduct internal investigations of special agents or investigative staff, as necessary.

. The Commerce OTG will review best practices and Departmental policy regarding interim

appraisals for departing cmployees, and develop an OIG policy that ensures that interim
appraisals are given on a fair and consistent basis. The OIG will also ensure that
supervisors and managers receive training developed from best practices and
Departmental policy.

. The Commercc O1G will make changes in executive assignments and

responsibilities. This would include, at a minimum, taking Rick Beitel out of the chain of
command over the OIG Whistleblower Protection Ombudsman, and removing
“whistleblower protection” from Mr. Beitel’s title. In addition, the OIG will issue a’
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written communication to its employces to let them know that if they have concerns that
they would like to address in a discrete manner that they can go to the Ombudsman,
confidentially to the Office of Speciat Counsel ((3SC), or directly to the Deputy IG. OIG
has established & separate mailbox, visible to the Deputy 1G only, that employees can
send e-mails with suggestions or cancems 1o and has notified OIG staff of the mailbox’s
availability for their use 1o communicate directly and privately with the Deputy 1G.

1G. The Commterce OIG will remove supervisory duties from Mr. Beite! for a period of no
less than one year, due to his role as a supcrvisor in administering the failing interim
performance rating. Mr. Green will be removed from supervisory duties over matters
involving employee relations, EEQ cases and settlement/separation agreements for a
period of two years for his role in negotiating and issuing the settlement/separation
agreements.

. The Commerce OIG will destroy any copies of_ZOl 1

interim performance appraisals in its possession,

12. The Commerce OIG will take all of the above-referenced actions within sixty (60) days
of the date of this letter. Further, the OIG will report to OSC within seventy-five (75)
days the dates upon which the above-referenced actions were taken.

Pursuant to the agreement between the O1G and the OSC, it is my understanding that as a
result of the corrective measures described above, OSC will close out its case, end its
investigation of the above-referenced Files, and will take no action to pursue the disciplinary
actions recommended in the September 16, 2013 Report, If this understanding is in any way
incorrect, I trust that you will notify me at your earliest opportunity.

Although the 12 numbered items above may be summarized in communications with
third parties, the OIG does nat authorize the release of a copy of this letter to any other party. If
OSC receives a request under the Freedom of Information Act for disclosure of this letter, please
forward the request to me for a respanse by the OIG.

Again, I want to express the OIG’s appreciation for the OSC’s willingness to negotiate
this agreement and its courtesies throughout this process. Please contact me ot Glenn Harris if
there are any questions or concerns.

Sincerely,

b=
David P, Smith
Deputy Inspector General

ce: Todd J. Zinser, Inspector General
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U.8. OFFICE OF SPECIAL COUNSEL

Report of Prohibited Personnel Practices
QSC File Nos. MA-12-4640 and MA-13-1126

Investigation and Prosecution Division Attorney

Complaints Examining Unit Attorney

Seplember 16,2013

By providing this report to the Department of Commerce {Commerce) for the sole purpose of aiding its determination of
whether to take corrective or disciplinary action, the U.S. Office ol Special Counsel (OSC) docs not waive any
protections or privileges that may apply tn information disclosed in the report or to the sourees of that informatisn. In
addition, neither the report nor the information contained herein may be disclosed ta any individual not deemed essential
j0 the determination of whether to take corrective or disciplinay action, unless OSC consenls in wriling (o such
disclosure. Specifically, it is roquested that Comumetee not disaeminate any information pravided by OSC to the subjeet
officials of this investigation to potential witnesses in any future litigation that may arise should this matter not be
resolved informally. Moreover, it Commerce receives a Freedom of Information Act (FDIA) request to which this repurt
is responsive, Comrmerce shall nul velense the repott to Lhe requester, but rather promptly advise OSC of the TOIA
request and advise the FOIA requester that OSC will provide a reply with respect to the repoit, Please contact OSC
immediately and return this report it Commerce objects in any way to these condilions. Questions regarding this
puragraph  should be  direced to  QSC's  Office of Generst  Counsel al  (202) 254 - 3600,
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REPORT OF PROHIBITED PERSONNEL PRACTICES
OSC CASE NOS, MA-12-4640 and MA-13-1126

1, INTRODUCTION

_ 'This Prohibited Personnel Practices Report (Report) contains the investigative
findings in Office of Special Counsel (OSC)' File Nos. MA-12-4640 and MA-13-1126.
These complaints were filed on behalf of two former Department of Commerce, Office of
Inspector General (OIG) employees, hereafter referred to as John Doc 1 and John Doc 2,
or collectively, the whistleblowers.? The complaints allege that the whistleblowers were
coerced into signing separation agreements containing non-disparagement provisions
preventing them from going to OSC, Congress, or the media in retaliation fortheir
perceived whistleblowing and engagement in the Equal Employment Oppertunity (EEO)Y
process. OSC’s investigation uncovered strong evidence of retaliation warranting
corrective and disciplinary action.

Pursuant to 5 1.5.C, §§ 1214 and 1215, OSC is charged with independently
investigating prohibited personnel practice (PPP) retaliation cases and, if warranted,
seeking appropriate corrective and disciplinary action. This investigation concerns three
types of PPPs: whistleblower retaliation (8§ U.8.C. § 2302(b)(8)), retaliation for the
cxercise of any appeal, complaint, or grievance right granted by any law, rule, or
regulation (5 U.8.C. § 2302(b)(9)), and taking a personnel action in violation of a law,
rule, or regulation implementing a merit system principle (5 U.S.C. § 2302(b){(12))
(collectively, protected activity). The non-disparagement provisions at issue essentially
functioned as “gag clauses” which prevented the whistleblowers from making protected
disclosures to OSC, Members of Congress, or the media. The use of gag clauses to chil
employees from engaging in further whistleblowing runs directly counter o the purpose
and intent of the Whistleblower Protection Act. While the Department of Commerce, at
OSC’s request, ensured that going forward the gag provisions wouid not be enforced, the
willful retaliation in this case warrants additional action to discipline the wrongdocts and
to deter future retaliation. Agency officials must be held accountable for commiiting
PPPs, especially retalialion (or engaging in protected aclivily.

This Report summarizes OSC’s investigative and legal findings in these cases.
OSC provides this Report to assist the Departinent of Commerce and the Department of
Commerce OIG in determining the appropriate corrective and disciplinary action in these
matters. OSC is not waiving any protections or privileges that may apply to the
information inciuded in this Report or the sources of that information.

! OSC investigates allegations of prohibited personnel practices and is authorized to seek corrective action
from the Merit Systems Protection Board to remedy abuses of the metit system, and to initiate disciplinary
action against civilian government officials who commit prohibited personnel practices. In establishing
OSC, Congress emphasized OSC’s mandate to protect whistleblowers. S. Rep. 95-969, at 24 {1978},
reprinted in 1978 US.C.C.AN, 2723, 2744,

% John Doe | filed the complaint identified as OSC File No. MA-13-1126. John Doe 2 is considered a
primary witness in this investigation, Due to the sensitivity of these cases, John Doe 1 and John Doe 2
have requested that they not be identified by name in this report,
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The evidence demonstrates that the whistleblowers were coerced into signing the
separation agreements al the heart of this case. Moreover, the record shows that OIG
management knew that both employees had engaged in protected activily, and several
witnesses described the employees as “perceived whistleblowers” who were trying “to
report the abuse” within the OIG. ’

The two primary management officials involved in the separation agreements
were Richard C. (“Rick™) Beitel, Principal Assistant Inspector General lor Investipation
and Whistleblower Protection (PAIGI), and Wade Green, Chief Counsel to the OIG.
PAIGI Beitel and Mr. Green engaged in retaliatory acts after being informed that the
whistleblowers had obtained new positions outside of the OIG. In short, Wade Green and
PAIGI Beitel warked together to cnsurc that the whistleblowers would leave the OIG on
Mr. Green’s and PATGT Beitel’s terms—quietly and with no recourse to make protected
disclosures about the OIG. After the whistleblowers found jobs at other federal agencies,
PAIGI Beitel draficd unfounded, failing performance appraisals as leverage to get the
employees to sign separation agreements. While there were numerous departing OIG
employees in 2011, only the whistleblowers were issued [ailing interim appraisals or
presented with separation agreements containing non-disparagement clanses, indicating
that these actions were taken because of protected activity and/or perceived
whistleblowing.

Mer. Green drafied the separation agreements and negotiated the gag clauses. OIG
management used its authority, including the threat of failing performance ratings and
delayed release dates, to effect these separation agreements. In return, the employecs
gave up their right (o make disclosures 1o OSC, Congress, or the media and they
withdrew their pending EEO complaints and/or Freedom of Information Act (FOIA)
requests. The whistleblowers would not have signed such agreements if not for the
retaliatory and coercive acts by management.

Section IT sets forth the relevant facts OSC gathered in its investigation. Section
11I provides a legal analysis of the alleged PPPs in this matter. Section I'V sets forth
OSC’s recommendations regarding the respective culpability of the two subject officials.
Finally, Section V concludes this report.

1L SUMMARY OF RELEVANT FACTS
A, Backgronnd

Todd Zinser was appointed Inspector General (IG) of the Department of Commerce
{Commerce) on December 26, 2007, following Senate confirmation. His appointment
succeeded Johnny Frasier, who resigned from the position after concerns of fiscal
improprielies and whistleblower reprisal were raised by Congress and OSC.

Prier to 1G Zinscr’s arrival, the OIG was fragmented between ecmiployees who
supported IG Frasier and those who were involved in the investigations concerning his
alleged wrohgdoing. Several members of IG Frasier’s senior staff, including his Chief
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Ceunsel and Assistant Inspector General for Investigations (A1GH), left the OIG within
the first two years of IG Zinger’s tenure, )

1G Zinser filled several of the O1G Senior Executive Service (SES) positions with
former colicagues from the Department of Transportation, Office of Inspector General
(DOT OIG), where he was employed from 1991 to 2007, Beeause these sclections
involved unusual circumstances and were effected with little transparency, many OIG
employees and witnesses in OSC’s investigation believed the selections violated the
merit system principles. Onc of thesc sclections was the hiring of Rick Beite! in October
2009 for a temporary detail from DOT OIG, and his later selection for the Principal -
Assistant Inspector General for lavestigation and Whistleblower Proteclion (PAIGT)
position in or around June 2010.°

B. Protected Activity and Adverse Actions

This section provides the significant facts relating to the reprisal allegations,
arranged in approximate chronclogical order.,

L _Protected Activity

a. John Doe I
1. EEQ:

John Doe 1 filed an EEO complaint with
on or around June 14,
2011. In his complaint, he alleged discrimination based on age and disability.
forwarded a summary of John Doe 1°s allegations to I( Zinser,
I'AIGI Beitel, and Mr. Green on or around Juse 30, 2011, 1n her e-mail, she explained
that John Doe 1 was in the “informal or pre-complaint” EEO process.

On July 1, 2011, Mr, Green forwarded"hme 30, 2011, e-mail to IG
Ziuser,*and PAIGI Beitel. He asked them to review John Do 1°s complaint
and to provide him with their recollection of events so that he could formulatc a responsc
on behalf of the OIG.*

? Rick Beitel aceepted a detail o Commerce OLG, in part because of an ongoing EEO complaint filed
against him at the DOT OIG. During PAIGI Beitel’s detail, [G Zinser petitioned OPM for another SES
position. The request claimed that PALGE Beltel would create a whistleblower protection division for the
OIG. From 2009 to the present, no designated staff has been hired for whistieblower protection, and these
duties are collateral to PAIG] Beitel’s function as the PAIGE. Nevertheless, the hiring was a non-
competitive transfer, and OSC did not find that this selection violatcd any of the PPPs,

* 1t is unusual for an agency to provide a written response al the informal stage of the EEO process.

4



312

-testiﬁed that IG Zinser “made disparaging comments” about John Doe 1
filing an EEO complaint and that he believed that IG Zinser was “angry” that John Doc 1
filed the complaint. PAIGI Beitel testified thal “there was mutual consensus that the
complaint had no merit.” Filing an RO camplaint is protceted activity under 5 U.S.C, §
2302(b)(9).

2. FOIA Reguest:

On August 9, 2611, John Doe 1 submitted a FOIA requesl o Mr. Green. In his
request, John Daoe 1 asked for copies of all documents relating to the hire of an
independent computer forensics firn1, which was tasked with identifying and scarching
the e-mail files of OIG employees in June ot July 2011. Joha Doe I was concerned that
the forensies firm was hired through a sole-source contract and believed thal responsive
documents to his FOLA request would potentially implicate I1G Zinser,- PAIGI
Beitel, and/or Mr. Green in Federal Acquisition Regulation (FAR} violations or
violations of other laws, rules, or regulations.

b, John Doe 2
1. EEO:

In or around June 2011, John Doe 2 drafled an EEO complaint alleging
discrimination based on age, race, and veteran status. In the draft complaint, he reported
“a pattern of abusive conduct and hostile management practices directed towards [him]
and other Ol [Office of Investigation) managers.” He specifically discussed hiring
improprietics, mismanagement of PAIGI Beitel’s Office of Special Investigations (OST),
and concerns about a firearms investigation.

Although John Doe 2 did not file his EEO complaint, Mr. Green testified that he
kncw that John Doc 2 “had an informal [EEQ complaint] ... if not, he had a threatened
one, 1 think.” -additionally testitied that he discussed a draft complaint with IG
Zinser, Mr. Green, and possibly PAIGI Beitel. He was unsure if it was an EEO
complaint or a complaint to thc Council of the Inspectors General on Integrity and
Efficiency {CIGIE).

2. FOIA Request:

John Doe 2 submilted a document request in or around July 2011 for documents
related to an acquisition of MP5 fully-automatic submachine guns (MP5) and the OIG’s
Special Purpose Fircarms (SPF) policy. The OIG Qffice of Counsel (OC) refused to
comply with this request. The following month, through his attorney, John Doe 2
submitled a FOTA request for these documents, including various drafis of the SPF pelicy
and e-mail communications between himsclf and several OIG supervisors and attorneys
related to the drafting and supervisory/counsel review process for that policy. John Doc
2 requested documents that he believed would show that he did not unilaterally change
the SPF policy to circumvent the prior OIG approval process, John Doe 2 testified that
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he submitted the draft SPF¥ policy to counsel in 2009 for review. John Doe 2 believed
thal it was an abuse of authority by OlG management Lo hold him responsible for changes
to the SPF policy that were reviewed by OIG counsel and more senior OIG management
officials, and that the requested documents would support this belief.

3. DPrafi CIGIE Complaint;

In or around May 2011, John Doe 2 drafted a CIGIE complaint and provided a
copy to several co-workers for their review and comment. The complaint concerned his
helief that IG Zinser, Mr, Green, PAIGH Beitel, and-wcrc “cngaged in a paitern
of abusive conduct toward employees, favoritisin and prohibited personnel practices in
the discipline, hiring and selection of managers and other employees,” Although this
complaint was never submitted to CIGIF, bestiﬁed that he discussed John Doe
2’s draft LEO complaint or draft CIGIE complaint with 1G Zinser, Mr. Green, and
possibly PAIGI Beitel.

e John Doe [ gnd John Doe 2 were Perceived Whistleblowers

John Doe 1°s and John Doe 27s participation in the above activities led to the
pereeption that they were whistleblowers, When asked whether he/she would describe
John Doe 1 and John Doe 2 as perceived whistleblowers, a witness responded, “['Yleah
absolutely, yeah.” The witness further testified that “everybody knew ... that there were
all kinds of diffcrent avenucs that they [John Doc 1 and John Doc 2] were trying to go
down to report the abuse.” The witness noted that these avenues included EEO
complaints. The witness lestified thal he/she believed thut PAIGI Beitel and others “went
apoplectic” when John Doe | filed a FOIA request based on the office atmosphere the
day the FOIA request was filed. a Senior Analyst with the OIG, also
testified that he would describe John Doe 1 and John Doe 2 as perceived whistleblowers
and that non-disparagement language was added to their separation agreements to keep
them quict.

2. PAIGI Beitel and Wade Green Refused to Provide Timely Release Dates fo the
Whistleblowers

John Doe 1 and John Doe 2 both accepted positions outside of the OIG in August
2011. OIG Senior Human Resources (FIR) Specialist, e-mailed PAIGI
Beitel on August 12, 2011, concerning John Doe 1°s acceptance of a position at another
federal agency. In his e-mail, he told PAIGI Beitel that the agency had requested an
August 28, 2011, relcase date, and asked if PAIGI Beite! approved the release date or

wanted to counter with a different date. PAIGI Beitel forwarded ~e-mail to
IG Zinser,h Assistant Inspector Generat for Administration
(AIG), and Mr. Green later that day. Mr. Green immediately responded that O1G )
“invokes our 30 day right.”
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Several days later, on August 15, 2011, PATGI Beitel e-mailed John Doe 1°s first-
tevel and second-level supervisors, to inform
them that John Doe | had accepted a position with another federal agency and that he
would be “coordinating with HR and OC on the refease date; same with John Doe 2.7

RN - onded that he had already spoken with John Doe 1 and
OIG HR Specialist, and had approved John Doe 1’s request for an August 27,
2011, release date based on John Doe 1°s minimal workload. PAIGI Beitel then replied
that he “just asked {ifffto hold off for the time being pending internal coordination.”
PAIGI Beitel later forwarded the e-mail chain to
supervisor,

counseled—for providing John Doe 1 with a release
datc before obtainini PATGT Beitel’s approval. In her August 15,2011, e-mail to AIG

Leiphart, explained that had approved the August 27, 2011,
release date, and that she was used to “calling the immediale supervisor for the release
date.” She additionally testified that, prior to John Doe 1, the release date process did not
require SES approval or involvement.

On August 29, 2011, -mailed her staff, including
and (SIS that “[11f John Doe 2 gets a releasc date, HR staff needs to let Wade
Green know ASAP belore proceeding with further action.”

testified that she was rclaying requests from the front office and that
she assumed that they were considering some sort of action if OC was involved.
However, other OIG employges being investigaled by OC were given release dates
without SES interference.

In fact, another OI supervisor was being investipated by OC for alleged
Government Owned Vehicle (GQV) violations. This supervisor did not enguge in any
protected activity or make protected disclosures, His rcledse date was not delayed by Mr.
Green or PAIGI Beitel. The OC was also investigating an OT Special Agent for her
alleged role in the acquisition of Glock handguns and shotguns. This employee did not
engage in protected activity or make protected disclosures.  Her release date was not
delayed by Mr. Green or PA1GI Beitel

3. The Whistleblowers Were Issued Fuiling Interim Performuance Appraisals

On August 24, 2011, almost two weeks alter John Doe 1 informed the OIG that he
had obtaincd a ncw position, PAIGT Beitel presented John Doe | with a failing inferim
performance appraisal. The regular performance cycle ended on Scptember 30, 2011,
PAIGT Beitel rated John Doe 1 as a “Level 17 performer, with a total score of [ 15/ 500
points,

The following month, again weeks atter John Doe 2 informed the QIG that he had
obtained new employment, PAIGI Beitel gave him a failing inlerim performance

g




315

appraisal. He was also rated a “Level 17 performer with a total score of 100/500 points,
Unacceptable performance, such as a “Ievel 17 rating can be cause for removal under

5 C.F.R. Part 752 or placement on a Performance Improvement Plan (PIP) under 5 CF.R.
Part 432.

The evidence indicated that in 2011, despite the high number of dcparting
employees, only the whistleblowers were issued failing interim appraisals. In fact, no
other departing employee received any appraisal at all, much less a career-threatening
failing appraisal. Thus, issuing a rating to a departing employee outside of the regular
rating cycle was highly unusual. As noted in section “c.” below, PAIGI Beitel, who was
aware of the whistleblowers protected activity, acknowledged that he was primarily
responsible for coming up with the idea to issuc failing interim ratings to the
whistleblowers.

a. 2011 Interim Failing Rating is Unfounded

1. Summary Rating Narratives Did Not Accuraiely Describe Whistleblowers’
Performance for the 2010 2011 Performance Period

a. John Doe [:

In the interim failing appraisal, in his summary rating narrative for John Doe 1,
PAIGI Beitel discussed alleged performance deficiencies that occurred “in the current
and previous rating periods.” The majority of these alleged deliciencies involved John
Doc 1°s failure to timely close four investigations. PATGI Beitel stated that John Doe 1
kept these cases apen “during current and previous rating periods” to justify his “robust
staffing level and/or to avoid scrutiny from the upcoming CIGIE peer review.” Even
though John Doc 1 credibly denied that this was his intention, PALGI Beitel inciuded his
theory in John Doe 1’s appraisal. . :

PAIGI Beitel also cited John Doe 1°s failure to “properly use OIG’s authorized
system of records for case management (IG CTRTS).” However, PAIGI Beitel knew that
John Doe 1’s unit’s primary focus was providing assistance to open investigations and
that IG CIRTS was not used to track investigation support, In facl, PATGI Beitel directly
rcecived John Doc 1’s weekly spreadsheet of work performed. This spreadsheet was
created to track his work in lieu of TG CIRTS. PAIGI Beitel also cited John Doc 1 for not
providing his spreadsheet to OC for legal review. However, PAIGI Beitel never
instructed John Doc | to submit his spreadsheet to OC prior to his August 24, 2011,
interim rating, even though he had received a copy of the weekly spreadshect for scveral
months.

Finally, PAIGI Beitcl held John Doe 1 responsible for not being timely placed on a
performance plan. He stated, “[T)f [John Doe 1] thought he was not on an approved plan,
he should have asked his former supervisor to provide an approved plan and elevated the
issue within OIG as necessary.” The cvidence indicates that John Doe 1 notified his
previous supervisor,*on several occasions that he was not on an
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approved performance plan, and reported lo—on May 26, 2011, that he did
not belicve he was on a “signed plan despite asking for one several limes.” He further
noted that, although he was not on an approved plan,-did give him a
signed mid-year review. John Doe | forwarded this e-mail chain to PAIGT Beitel later
that day, prier to PAIGI Beitel citing the lack of an approved performance plan as a basis
for the failing interim appraisal.

Collectively, the evidence does not supporl any of the cited bases for the retaliatory
interim appraisal issucd to John Doe | after his announced departure from the OIG,

b. John Doe 2;

PAIGI Beitel similarly discussed alleged performance deficiencics that occurred outside
of the performance period in his summary rating narrative for John Doe 2. His narrative
concentrated on three areas: (1) the CIGIE peer review; (2) OIG policies; and (3) the
acquisition of MP5 fully automatic submachine guns (MP3s).

Specifically, PAIGI Beitel held John Doe 2 responsible for his alleged failure to
track recommendations from the 2008 CIGIE peer review. PATGT Beitel wrote that John
Doe 2 was “shirking what clearly were his responsibilities,” even though the record
demonstrates that OIG senior management never informed John Doe 2 that he was
expected to track these recommcendations. Accordingly, John Dee 2 was held responsible
ina 2011 interim performance appraisal for a duty that he was never instructed to
perform and that was nol included in his performance plan in any year following the 2008
CIGIE peer review. Mareaver, since PATGI Beitel contended that John Doe 2 should
have performed these tracking functicns beginning in 2008, the majority of these alleged
violations occurred outside of the 2010-2011 performance period, and should have not
been included in the interim appraisal,

PAIGI Beitel further claimed that John Doe 2’s Quality Assurance Review (QAR)
report, drafted in preparation for the 2011 peer review, was deflicient because it stated that
OIG was “fully compliant” on several QAR entries without providing qualifying
notations. When John Doe 2 was questiotied about these entries, the record indicates that
he agreed to provide qualifying notations._a former Department of Justice
SAC hired by OIG on a temporary basis to prepare for the 2011 peer review, testified that
John Doe’s QAR had identified deficiencies, but that the real problem was lack. of
direction from OIG management.

In addition, the interim failing performance appraisal citcd John Doe 2 for failing to
accurately report an OIG recovery. However, the recovery took place in a previous
performance period, and Joha Doe 2°s prior performance appraisals, which occurred prior
to his protected activity, did not address this issue. The interim failing performance
appraisal cited John Doe 2 for not conducting a revision of the OIG’s Government
Owned Vehicle (GOV) policy. The record indicales that he was never tasked with
conducting such a revision by his chain of command, and PAIGI expected the revisions
to be done sua sponte by John Doe 2.
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PALGI Beitel concentrated most of his critique in the failing interim appraisal on
Johm Dwoe 275 role in the OIG’s acquisition of MP5s and his revision of OIG policy
related to that acquisition. Specifically, PAIGI Beitel cited John Doe 2 for acquiring the
MP3s without G approval, and for deleting the requirement for IG approval from the
OIG policy. However, the evidence indicates that OIG management was aware that John
Doe 2 informed his [irst-level supervisor about the acquisition, and thus reasonably
assumed that his management appropriately notified IG Zinser. PAIGI Beitel attributed
al} responsibility for the MP35 acquisition and policy change to John Doc 2, cven though
several other employees were involved. In what became a highly charged matter in the
OIG, the lowest level employee involved was held accountable in an interim [ailing
appraisal for an issue that other managcers knew of and for which they held greater
responsibility. Finally, both of these events occurred in 2009, well outside of the 2010~
2011 performance period.

Collectively, the evidence does not support any of the cited bases for the
retaliatory, interim appraisal issued to John Doe 2 after his announced departure from the
OIG.

¢, Rick Beitel was Primarily Responsible for Interim Performance Appraisals

Although—signed the whistleblowers’ interim performance appraisals, the
weighl of the evidence shows that PAIGI Beitel was primarily responsible for drafting
and issuing the interim appraisals. —testiﬁed that PAIGI Beilel wrote the
interim appraisals. Although he did not disagree with PAIGI Beitel’s assessment of the
whistleblowers® performance, he felt the ratings were “harsh.” He further testified that he
signed the appraisals as the approving official, and believed that, as the approving
official, his relc was to defer to the rating official’s judgment. He testified that he
“recognized that he had little to no power or authority to do anything” concerning the
treatment of the whistieblowers, and that he was “actively looking for another job.”

additionally testified that, in retrospect, he felt he could have “come out stronger™ in
disagreeing with PAIGI Beitel’s interim performance ratings for the whisticblowers.

PAIGI Reitel testified that both he and elt that the interim appraisals
were appropriate, and that the issuance of the appraisals was “our idea, but T certainly
luke 2 measure of ownership of that.” He further testified that “it was a decision
obviously that I made ... you know, I prepared it, signed it.”

2. The Summuary Raling Narratives are not Based on the Whistleblowers’
Performance During the 2010-2011 Performance Period

The Code of Federal Regulations provides that “a rating of record shall he hased
only on the evaluation of actual job performance for the designated appraisal period,”
See 5 C.F.R. § 430.208(a){}). As mentioned above, the majority of the whistleblowers’
alleged performance issues cited in PAIGI Beitcl’s summary narratives occurred outside
ol the 2010-2011 appraisal period. All of the cited cases in his summary narrative for

10
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John Doe 1 were investigated and resolved during prior appraisal periods — some as carly
as 2006 — and were not reviewed and rated during those periods, prior to John Doe 1’s
protected activily. Similarly, many of the issues raised in PAIGI Beitel’s summary
narrative for John Doe 2 occurred in previous rating periods, including the MP3
acquisition and associated policy change, and were not reviewed and rated during those
periods and prior to John Doe 2’s protected activity.

A key witness familiar with the QTG rating process testified that OIG scnior staff
“constantly do performance appraisals for things that happen outside of the performance
pericd ... parlicularly during this period when they’re trying to nail people on stuff.” The
witness further testified that PAIGT Beitel did so in an effort to discourage cmployees
from reapplying to the OIG or to deter legal action, The witness testified that PAIGT
Beitel specifically lold him/her that he would “write this really nepative appraisal and
we’ll put it in our drop file so that ... if anything happens where {the employee] sues us
or whatever the case may be, we can bring [it] out.” OSC found this witness highly
credible.

3. There Was No Legitimate Basis to Issue the Whistleblowers Interim
Performance Appraisals

Although onc witness cstimated a seventy percent OIG employee attrition rate from
May 2011 to December 2012, of the departing employees only the whistieblowers were
iven “interim” or “close-out” performance appraisals. PAIGI Beitel testified that he and
hdecidcd to write interim performance appraisals for the whistlcblowers because
the Office of Personnel Management (OPM) OIG peer review team was coming in and
there were a “number of deficiencies thai the various OIG senior management, senior
leadership reviews had disclosed and identified” and that it was “something that we
needed to memorialize appropriately.”

This testimony appears disingenuous because several employees, including one

- manager, who werc also described as poor performers were not given interim appraisals
when they left OIG. More significantly, PAIGI Beitel drafted John Doe 1°s and John
Doe 2°s failing performance appraisals gffer they gave notice that they were leaving the
OIG, If there were legitimate concerns about the whistleblowers® performance, PAIGI
Reitel and/or ishould have addressed these deficiencies when they occurred,
and/or should have taken steps to place John Doe 1 and John Doe 2 on PIPs. Morcover,
since interim appraisals are not typically included in employces® Official Personnel
Folders (ODFs), providing John Doe | and John Doe 2 with interim appraisals would not
effectively warn new employers of their alleged performance deficiencies,

4, The Whistleblowers Have Historically Been - and Curvently Are - Highly Rated
Federal Employees .

For the majority of their cxtonsive government carcers, the whistleblowers have

received the highest numerical rating, “Level 57, or “Outstanding” performance reviews.
John Doe 1 was consistently rated 500/500 — the highesl raling possible under the OIG’s

11
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performance system. Under _ John Doe 1°s and John Doe 2°s ratings
dropped slightly, but never below a “Tully Successful” level.

Before departing the OIG in or around May 201 l,mrovided the

whistleblowers and his other subordinates mid-year progress reviews. On April 26,2011,
raled John Doe 1 as performing at Level 3 or higher on all critical

elements, providing that he was performing his assigned duties well.
provided John Doc 2 with a mid-year progress review on ar around April 26, 2011, also
rating him as performing at Level 3 or higher on all etitical elements. These mid-year
progress reviews were issued only four months before PAIGI Beitel’s interim appraisals,
and priorto the whistlcblowers® protected activity, PARGT Reitel asserted that he did not
endorse _ reviews, but provided no credible basis for issuing the inferim
appraisals Lo the whistleblowers and no other departing O1G employees. :

Since leaving OIG for other federal agencies, the whistleblowers have been again
rated as “Level 57 or “Outstanding” employees, and have received 500/500 total
performance points.

4. The Whistleblowers Executed Separation Agreements in Order to Leave the OIG
with Clean Performance Records

Mr. Green placed undue pressure on the whistleblowers to sign separation
agreements before they could be released from their OIG positions. Even though
numcrous cmployces Ieft the OIG for positions with other federal agencies during this
timeframe, the whistleblowers were the enly QLG employees presented with scparation
agreements® and were coerced into signing the agresments under the threat of interim
failing performance appraisals.

The separation agreements, which Mr. Green and his staff drafled, reviewed,
edited, and negotiated , required John Doe I and John Doe 2 (o withdraw their FOIA
requests and John Doc {’s EEO complaint and to agree to release their rights to future
‘adminisirative relief before the EEQ, Merit Systems Protection Board (Board), and
Congress. The separation agreements additionally contained the non-disparagement
provisions/gag clauscs at issue. These pravisions provided that John Dee 1 and John Doe
2 could not:

[D]isparage the Agency in any communications to any person or entity, including
but not limited to Members of Congress and their staff, the Office of Special
Counsel, and the media, However, nothing in this Agreememt shall prevent,
prohibit or impair [John Doe I and John Doe 2] from responding truthfully (o
direct questions posed to him in writing or in the course of a formal hearing before
any legislative, executive, or judicial body. (Emphasis added).

® An OC eniployee, Employee X, execuled 4 ‘setllement agreement’ containing similar nen-disparagement
language in 2011, A discussion of this agrcement is located on page 14 of this Report.

12
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In exchange for withdrawing their EEO complaints and/or FOIA requests, releasing
their rights for any future administrative relicf, and waiving their rights to contact
Members of Congress and/or the media or file complaints with OSC, John Doe 1 and
John Doe 2 received release dates to leave the O1G and guarantees that their new
agencics would not see their failing interim performance appraisals. PAIGI Beitel and
Mr. Green made it clear that if they did not cxecute separation agreements, their new
agencies would be provided with copies of the failing interim appraisals, which could
potentially devastate their careers as [ederal employees.

a.  The Non-Disparagement Provisions Prevented the Whistleblowers From
Malking Protected Disclosures to OSC, Congress, or the Media

Both John Doe | and John Doe 2 testified that they interpreted the non-
disparagemenl provisions in their separation agreements as prohibiting them from filing
complaints with OSC, Congress, or the media, John Doe 1 testified that his separation
agreement “says that I’m not allowed to file any complaints or anything like this.” As
reason for not filing a complaint with OSC, he testified, “even though I firmly belicve
that I had grounds to do so, [I didn’t file a complaint] because 1 believe and I still, and [
still do to some extent, that my hands are tied and I could not come to [OSC] and file a
complaint because of that stupid separation agreement.” John Doe 2 testified that “the
day I went in to sign that separation agreement | had never been more scared in my life.”
He explained that he belicved the separation agreement prevented him from [iling
complaints and that “it wasn’t worth the risk of bringing [complaints to OSC or
Congress]... | just saw them coming atter me.”

Wade Green testified that the non-disparagement provisions did not interfere with
the employees’ whistleblowing rights because these rights are something that “everybody
knows you have and that can’t be interfered with.” He further testified that
disparagement is “different from whistlcblowing,” because it is “about truthfulness,
veracity,” and stated that this definition of disparage is “commen in the [G community.”
Mr. Green did not define disparage in the separation agreeinents, however, and made no
effort to explain to John Doe 1, John Doe 2, or their respective counsels, that it was not
the OIG's intention Lo prevent them from blowing the whistle.

In contrast, the cvidence indicates ihat Mr. Green intended Lo prevent the
whistleblowers from contacting Congress or the media, or from filing complaints with
OSC. Mr, Green’s stated understanding of the scope of the non-disparagement language
is not supported by the text of the provision when read in its entirety. The second half of
the non-disparagement provision, states:

However, nothing in this Agreement shall prevent, prohibit or impair [John Doe 1
and John Doe 2] frem responding truthfully to direct questions posed to him in
writing or in the course of a formal hearing before any legislative, executive, or
Judicial body.
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This section carves out instances when John Doe 1 and John Doe 2 would be allowed to
contact Congress, OSC, or the media under the terms of the agreement. By specifically
listing parameters for permissible contact with these bodies, it indicates that all other
contact, incliding making protected disclosures, is prohibited under the agreement.

Second, Mr. Green provided no cvidence to suggest that his stated definition of
“disparage” was commonly used within the OIG, or necessary to includc in the
whistleblowers’ separation agreements. In fact, a former OC employee directly
contradicted the definition put forth by Mr. Green, festifying that “disparage” is a
“pegative statement” that “does not have to be false.” Moreover, Mr. Green offered no
credible basis to conclude that either John Doe 1 or John Doe 2 had made any false
accusations against the OIG. To the contrary, witnesses consistently described the
whistleblowers as men of integrity. Mr. Green prescnted no evidence suggesting a need
to insert the non-disparagement provision into the agreement, even if it was limited to
untrue statcments.” In contrast, as described above, the whistieblowers had engaged in
protected activity. The weight of the evidence suggests that Mr, Green’s intent was to
prehibit further protected activity, rather than inaccurate statements.

‘I'hird, the non-disparagement provision was extremely important to Mr. Green.
Indeed, the evidence shows that he insisted that the non-disparagement provisions remain
in the separation agreements, The non-disparagement language was initially drafied for
use in a settlement agreement hetween the OIG and another employee who engaged in
protected activily (Employee X).} This agreement was ncgotiated hetween Mr. Green
and Employee X's attorney. Employee Xs attorney removed the non-disparagement
language twice, and both times, Mr. Green reinserted il. Mr. Green testified that he
“certainly put [the non-disparagement provision] in there” and “probably required that it
stay in there as a negotiation point.” Significantly, Mr. Green also removed a provision
drafted by Employce X's attorney, which would have allowed for his client “to file an
EEO or Special Counsel complaint.” Accordingly, the weight of the evidence suggests
that the scope of the agreement preciuded protected activity, such as an EEO or Special
Counscl complaint, and not only untruthful statements.

Finally, Mr. Green demonstrated a motive to chill protected communications by
whistleblowcrs. To illustrate, in an e-mail to_dated November 17, 2010, Mr.

7 It is worth noting that under 5 U,5.C. § 2302(b)(8), a disclosure does not need to be accurate in arder to
be protected. This subsection of the stalute provides that, for a disclosure to be protected, an employee or
applicant must “reasonably helieve” that he or she is disclosing a violation of aw, rule, or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and spccific danger to
public health or safety. Accordingly, a false or incorrcct disclosure could be protected if the employee or
applicant had a reasonable belicf that the disclosure was true, bused on their professional opinion or
experience. Therefore, even if “disparage” is defincd as a false, untruthful or inaccurate statement, the non-
disparagement provisions in the whistichblowers’ separation agreements would still prevent them from
making lawful protected disclosures lo OSC and others.

8 This settlement agreement is niot specifically discussed herein because it differs greatly from those in the
separation agreements at issue. For example, Employee X apreed to a $25,000 buy-out payment and was
alfowed 1o retire early with a clean recard. in addition, the OIG produced substantial evidence going back
several years that Employee X had legitimate performance problems.
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Green stated the importance of protecting 1G Zinser’s and the OIG’s reputations, and
provided advice on how to manage Ol employees. Ile told

If theve is one thing you can fix in your first year it would be to improve how Ol
plays with others. It would be one thing if they just self-destructed—but it won’t
be that clean. When they hit that wall at 100 MPH # will splash on [Todd Zinser|
the OFG as an agency, and all our reputations—and we never would have had an
opportunity to stop or mitigote the domage because we have ne visibility into Q1 It
is my job to safeguard the Clicat from these events—and I'will.

The evidence indicatcs that Mr., Green inserted non-disparagement provisions into
the whistleblowers’® separation agreements because, as Ol employccs, he was concerned
that they would damage IG Zinser's reputation, his reputation, and the OIG.

b, The Whistleblowers Were Given Separation Agreements Because They Engaged
in Protected Activity

Three OI managess were identified as having performance deficiencies in 2011.
Each of these managers was being investigated by the OC for alleged violations of the
SPF and/or GOV policies. Nevertheless, only two managers—John Doe 1 and John Doe
2— engaged in protected activity. Unlike the whistleblowers, the third manager, who did
not engage in protected activity or whistleblowing, was not required to execute a
separation agreement containing a non-disparagement provision and was not given a
[ailing interim performance appraisal before his departurc from the agency. Because all
three of these managers had alleged performance issues and were being investigated for
purported infiactions, the only difference between them was that the third manager was
not a perceived whistleblower and did not engage in any protected activity.

The fact that the non-disparagement provisions specifically list Congress, the
media, and OSC, further shows that Mr. Green intended to prevent John Doe 1 and John
Doe 2 from whistleblowing. In addition to an OIG, the main avenues for federai
cmployces to make protected disclosures are through OSC, Congress, or the media. By
preventing the whistleblowers from initiating contact with these bodies, it appears that
Mr. Green intended to interfere with the whistleblowers” ability to make disclosures
against the OIG.

¢. PAIGI Beitel and Wade Green Appear to Ilave Coordinated on the Provisions
of the Separation Agreements

PAIGI Beitel provided John Doe 1 with John Doe 1’s failing interim performance
appraisal on August 24, 2011, the same day that Mr. Green presented him with the
separation agreement. As discussed above, PAIGI Beitel decided (o give John Doe 1 an
inferim performance appraisal after he learned that John Doe 1 had accepted a position
with another federal agency. PALGI Beitel presented John Doe 2 with his failing interim
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performance appraisal on Seplember 16, 2011, the same day that John Doe 2 left the OIG
for a position with another agency.,

Section 3 of John Doe 1’s separation agreement provides thal, in consideration [or
agreeing to the non-disparagement provision and allowing the OIG to advertise to fill his
position, the OIG agrees “to refrain from placing any copics of the closc out appraisat
completed upon [John Doe 1°s] separation from the OIG in his Officiat Personnel File.”
The OIG further agreed to “effectuate [John Doe 1°s] transfer from his position in OIG
on August 28, 2011 to permit him to enter onto duty in a ncw federal position on that
day.” Without these provisions, John Doe 1 would have little to no incentive to sign the
separalion agreemend.

Jolin Doe 2°s separation agreement, exccuted on September 6, 2011, mirrored John
Doe 1’s. Like John Doe 1, John Doe 2 agreed (o the non-disparagement provision in
exchange for an earlier release date and a guarantee that the OIG would not take adverse
action against him. John Doe 2’s agreement also contained an additional term in Section
{3)(d), that the OIG would “reflect that any transfer by [John Doe 2] from the Agency to
another agency will be reflected as voluntary and for personal reasons and 1o process ail
relevant personnel actions so that [John Doc 2°s] transfer out of the Agency is reflected
as ‘voluntary and for personal reasons’ or its equivalent.” Although John Doe 2 received
his failing inferim appraisal after he had executed his separation agreement, these lerms
reveal PAIGI Beitel’s and Mr. Green’s intention to take action against John Doe 2 if he
refused to sign the agreement. These actions could not be taken without coordination
between Mr, Green and PAIGI Beitel.

PAIGI Beitel denied coordination between himself and Mr. Green. Howcver, he
testified, “OC and Wade knew that we were ... planning to do these appraisals,” and that
“[the appraisals] went through our Office of Counsel” for review and comment. PAIGI
Beitel testified, “Wade [Mr. Green] did ask ... that we get him a copy of ... the interim
rating. Actually his office had ... reviewed it [the interim rating] along with, later,
subsequently, [John Doe 2’s].” He further testified, “he [Mr. Green] did ask to have a
copy of it [John Doe 1’s interim appraisal] once it was done.” M. Beitel additionally
acknowledged that John Doe 1’s interim appraisal and the separation agreement work
together and were “contemporancous.” The [act that the separation agreements and
failing interim performance appraisals were issued contemporaneously indicates that the
appraisals were used to compel the whistleblowers to sign the separation agreements
containing the non-disparagement provisions. '

d. Wade Green Did Not Provide the Whistleblowers’ Separation Agreenients fo
the Office of General Counsel for Legal Review

—Commerce TIimployment and Labor Law Division, Office
of General Counsel {OGC), and *OGC, testified that, prior

to December 2012, their office reviewed and approved every seltlement agreement
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etltex'gd into on behalf of Commerce, including settlement agreements involving the
OIG.

Both — and —testiﬁed that Mr. Green did not submit

John Doe I’s and John Doe 2’s separation agreements o OGC for fegal review per
standard practice, In fact, *and—tcstiﬂed that they first
received John Doe |'s separation agreement from the Commerce Office of Civil Rights
in ur around November 2012, and learned of John Doe 2’°s separation agreement during
0SC’s investigation. To their knowledge, John Doe 1’s and John Doe 2’s separation
agreements were the first legal agreements entered into by the OIG without OGC
approval or concurrence.

Mr. Green testificd that John Doe 17s and John Doe 27s separation agreements were
not routed through OGC “because it was based on the template that OGC had approved
for [a previous settlement agreement], and I felt that was good enough” ‘Lhe referenced
settlement agrcement had key differences with those signed by the whistleblowers. Tt
involved an employee who was already on a PIT, and rcecived fair consideration for
entering into the agreement, to include a $25,000 voluntary buy-out and early retircment.
In contrast, as discussed, the whistleblowers only received timely release dates and notice
that their new employers would not be given copies of their failing interim performance
appraisals. The only similarily between the agreements was the non-disparagement
provision, which, as previcusly discussed, was originally drafled by Mtr. Green for
inchusion in Employee X’s settlement agrcement. In addition, the non-disparagement
provision in Employee X’s settlement agreement differed from the provisions in John
Doe 1°s and John Doe 2’s separation agreements, because it also prohibited the O1G from
“disparaging” thc cmployee.

Although— and _both reviewed and signed Cmployee
X’s settlement agrecment, they both testified that, to their knowledge, OGC had never in
its practice included such non-disparagement provisions in any Commerce settlement
agreement, Both kestified to their belief that such provisions could chill whistleblowing.
They further testified that Mr. Green did not use the OGC settlement agreement template.
WIS << i ficd that he was “dumbfounded” that the non-disparagement provision
was in Bmployee X’s settlement agreement and that he signed it as an OGC department
representative. He believed it was an oversight and should not have been included in any
Commerce settlement agreement,

® OGC derives its authority to review all settlement agreements on behalf of the agency from Department of
Comtnerce Department Organization Order 10-6, which describes the Office of General Counsel. Mr.
Guenther testified that he has always relied on Section 4.01.b, which delepates to the General Counsel
responsibility for “[t]he prepuration, or examination for legal form and effect, of all legal instruments, such
as contracts, cooperative agrcements, leases, licenses, and bonds, entered into by the Department,” to
support the requirement that his oflice must concur in settiement agreements and resolution agreements.
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¢. PAIGI Beitel and Wade Green Signed John Doe 1’s and John Doe 2's
Separation Agreements

PAIGI Beitel signed the whistleblowers” separation agreements as “Management
Official,” and Mr. Green signed the agreements as “Counsel to the Inspector General.”
By signing the agreements, PAIGI Beitcl and Mr. Green represented that they reviewed
the agreements and agreed to the terms.

and [ Zinser did not sign the agreements. IG Zinser testified that, prior
to OSC’s investigation, he had not reviewed the whistleblowers” separation agrcements
and was unaware of the non-disparagemenl provisions contained within them.
testified that he first lcarncd of the whistleblowers” separation agreements during OSC’s
investigation. Both Mr. Green and PAIGI Beitcl testificd that they neither discussed the
terms of the separalion agreements with IG Zinser, nor showed him a copy of the
agreements,

OI. LEGAL ANALYSIS

There is compelling evidence of whistleblower retaliation warranting corrective
action for John Doe 1 and disciplinary action against PAIGI Beitel and Mr. Gireen.'”

A. Legal Standard: 5 U.S.C. §§ 2302(b)(8) and (b)(%):

It is « prohibited personnel practice to take or threaten to take a personnel action
against an employee because of any disclosure of information that the employee
“reasonably believes” evidences a violation of law, rule or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
speeific danger to public health or safety. § U.S.C. § 2302(b)(8). It is also a prohibited
personnel practice to take or threaten to take a personnel action against any employee or
applicant for employment because of: (1) the filing of an appeal, complaint, or grievance
right granted by law, rule, or regulation; (2) lestifying for or otherwise lawfully assisting
any individual in filing an appcal, complaint, or grievance right granted by law, rule, or
regulation; or (3) cooperating with or disclosing information to the Inspector General of
an agency or the Special Counsel. 5 U.S.C. § 2302(b)(9).

B. Burden of Proof for Corrective and Disciplinary Action
1. Corrective Action

To prove violations of 5 U.S.C. §§ 2302(b)(8) or (b)(9) of the Whistleblower
Protection Act (WPA) warranting corrective action, OSC must demonstrate with
preponderant evidence that: (1) a protected disclosure of information was made or the
cmployee engaged in protected activity; (2) the proposing or deciding officials had actual
or constructive knowlcdge of the protected activity; (3) official(s) with anthority to take,

1 Although OSC’s investigation demaonstrated cvidence of whistleblower retaliation against John Doe 2, he
did not formally file a complaint with OSC, and therefore, OSC cannot seek corrective action on his behalf.
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recommend, or approve a personnel actiont took or threatened to take personnci actions;'!

and (4) the protected disclosure or protected aclivity was a contributing factor in the
personnel action at issue. See Eidmann v. Merit Sys. Prot. Bd,, 976 F.2d 1400, 1407 (Fed
Cir. 1992) (explains (b)(8)) and Section 101{b)(1} of S. 743, the Whistleblowcr
Protection Enhancement Act of 2012 (Pub. L. 112-199) {amending 5 U.S.C. § 1221(e)(1)
to apply to cases involving protected activity under (b)(9)).]2

Once OSC establishes a prima facie case of whistleblower reprisal, the burden
shifts to the agency to prove by clear and convincing evidence that it would have laken
the same action absent the disclosure. Whitmore v. Dep’t of Labor, 680 F.3d 1353, 1364
(Fed. Cir.2012). Clear and convincing evidence is that measure or degree of proof that
produces in the mind of the trier of fact a firm belief as to the allegations sought to be
established. It is a higher standard of proof than preponderance of the evidence, and as
the Federal Circuit pointed out in Whitmore, “is reserved to protect particularly important
interests in a limited number of cases.” 5 C.F.R. § 1209.4(d), Whitmore, 680 F.3d at
1367.

2 Disciglin_arg/lction

In any case in which the Board finds that an cmployee has commiited a PPP undet
5 U.S.C. §§ 2302(b}(8) or (bY9NAX), (B), (C), or (D), the Board may impose
disciplinary action if it finds that the activity protected under these sections was a
sipnificant motivating factor, even if other factors also motivated the decision, (or the
employee’s decision Lo take, tail to take, or threaten to take or fail to take a personnel
action, unless that employee demonstrates by a preponderance of the evidence that the
employee would have taken, failed to take, or threatened to take or fail to take the same
personnel action in Lhe absence of such protected activity, Scetion 106 of 8. 743, the
Whistlchlower Protection Enhancement Act of 2012 (Pub. L. 112-199) (amending 5
U.S.C. § 1215(2)(3)).

C. Fstablishment of Pritmu Facie Cases of Reprisal
1. Protected Activity

John Doc 1 filed an EEQ complaint on or around June 14, 2011, which constitutes
protected activity under 5 U.S.C. § 2302(b)(9). He also submitted a FOIA request on or
around August 9, 2011, for documents concerning alleged computer surveillance in
possihle violation of FAR regulations. The evidence also shows that PAIGI Beitel and
Mr. Green viewed John Doe 1 as a possible or perceived whistleblower under 5
U.S.C. § 2302(b)(8) because the FOTA requested information could potentially implicate

1 pATGI Beitel and Mr., Green both exercised the personnel action authority required under S U.S.C. §§
2302(h)(8) and {b)(9}.

12 The Board has held that, if the evidence establishes that subject officials would have taken the personnel
action in the absence of the protected disclosures, the significant factor test cannot be mel. See generally
Special Counsel v. Costeflo, 75 M.S.P.R. 562, 611 (1997).
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IG Zinser, PAIGI Beitel, and/or Mr. Green in wrongdoing if, for example, regulations
were nol [ollowed, as the whistleblowers reasonably believed.

John Doe 2 submitted a document request in July 2011 and a FOIA request in
August 201 1for documents or other information concerning the MPS acquisition and SPF
policy. As with John Doe 1°s FOIA request, these requests concerned sensitive issues
that John Doc 2 rcasonably believed could inculpate IG Zinser, PAIG] Beitel and/or Mr.
Green in misconduct. John Doe 2 alse drafted an EEQ complaint and a CIGIE complaint
in or around June 2011. These FOIA requests and drall complaints gave the appearance
that John Doe 2 was conccrngd about issues at the OIG and had either engaged in, or was
considering engaging in, protected activity.

The perception of whether an employee is a whistieblower is sutficient to establish
engagement in protected activity. King v. Dep’t of the Army, 116 M.S.P.R. 689, 635-696
(2011). The Board found thal whether a perceived whistleblower “made a protecied
disclosurc is immaterial,” and focused instead on whether the agency perceived the
employee to be a whistleblower, i.e., whether agency officials appeared to believe that
the employee engaged or intended to engage in whistleblowing activity, Jd.

{lere, the rccord is replete with evidence showing that Mr, Green, PAIGI Beitel, IG
Zinser, and perceived John Doe 1 and John Doe 2 as whistlcblowers based on
the substance of their FOIA requests and EEO complaints. As discussed above, several
witnesses described thom as “perceived whistleblowers.” This perception is further
demonstrated by the inclusion of the gag clauscs in their separation agreements and the
requirements that they withdraw their FOIA requests and ELIO complaints.

2. Knowledge

Shortly after receiving John Doe 1's EEO complaint, —contacted Mr,
Green on June 30, 2011, to notify him of the complaint and to invile him to ptovide a
written response. Even though John Doe 1's EEQ complaint was in the informal stage,
Mr. Green forwarded (RSJNGIR c-mail o 1G Zinser, SNNNNR and PAIGI Beitel—
the named subject officials in the complaint—and asked them to “formulate [their]
recollection of the events described” in order to “respond on behalf of the Agency.
Accordingly, Mr. Green, PATGI Beitel, IG Zinser, and ail had knowlcdge of
John Dee 1°s engagement in protected activity.

»

Although John Doe 2 did not file his dratt EEO complaint or submit his draft
CIGIE complaint, testified.that he discussed a drali complaint of John Doe 2°s
with Mr. Green, IG Zinser, and PAIGI Beitel. Mr. Green further testified that he believed
that John Doe 2 had either tiled an informal EEQ complaint or had threatened to do sc.
This testimony indicates that, even lhough he did net actually tile his CEO complaint or
submit his CIGIE complaint, QTG management viewed him as a perceived whistleblower.

In addition, as OIG Chief Counsel, Mr. Green processed all agency FOIA requests.
Tle testified that he had knowledge of JTohn Doc 17s and John Doe 2°s FOIA requests, and
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that his office sent oul FOTA search requests to individuals identified as potentially
having responsive documents or information, A key witness testified that PAIGI Beitel
and others “went apoplectic” when John Doe 1 filed a FOIA tequest. Thus, the evidence
indicates that Mr., Green and PAIGI Beitel had knowledge of the FOTA requosis.

3. Personunel Actions Were Taken Against John Doe 1 and John Dye 2 Because
of Their Perceived Whistleblowing and/or Engagement In Protected Activity

The evidence clearly shows that John Doe 1°s and John Doe 2°s EEO complaints
and/or perceived whistleblowing significantly factored inte the personnel actions OIG
managemeit took or threatened.

a. Failing Interim Performance Appraisals

The failing interim performance appraisals, as chapler 43 performance evaluations,
constitute personne! actions under 5 U.S.C. § 2302(a)(2)(A)(viii), or al a minimum,
threatened personnel actions.

As discussed above, PAIGT Beitel issued John Doe 1 and John Doe 2 failing
interim performance appraisals in conjunction with their separation agreements. These
appraisals were drafted and issued after OIG management learned that John Doc 1 and
John Doe 2 had accepted positions with other federal agencies. The timing and content
of these appraisals shows that they did not reflect PAIGT Beitel’s honest assessment of
their performance. Both employees had received outstanding performance evaluations in
previous years, and had recently received satisfactory appraisals. Neither had becn
placed on a PIP. The failing appraisals were issued neither at the usual time nor in the
usual manner. The unfounded failing appraisals reflected that, despite recent satisfactory
performancc, John Doe 1°s and John Doe 2's performance had suddenty dropped to
failure in every element.

PAIGI Beitel issued the whistleblowers failing interim performance appraisals
approximatcly one month after they engaged in protected aclivily, Le.. engaging in the
EBO process and/or submitting FOIA requests potentially implicating OIG management
in wrongdoing. The law presumes that a disclosure is a contributing factor m a personnel
action when the official who took or recommended the action had knowledge of the
protected disclosure and took the personnel action within a period of time that would lead
a reasonable person to conclude that the disclosure was a contributing factor, Reid v.
Mevit Sys. Prot. Bd, 508 F.3d 674, 678-79 (Fed. Cir. 2007). "The Board has held that a
comnection exists between a disclosurc and a personnel action sven in cases where the
personnel action occurs more thai a yeat after the disclosure. See e.g., Inman v. Dep’t of
Veterans Affairs, 112 M.S.P.R. 280, 283-4 (2009) (personnel action ocourred 15 months
after disclosure); Redschilag v. Dept of Army, 89 M.S.P.R. 589, 626-27 (2001) (personncl
aclion occurred 18 months atter disclosurc).

Here, based on the knowledge-timing test, the whistleblowers meet the contributing
factor standard, ‘Lhe failing performance ratings were issued approximalely one month
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after John Doe 1 and John Doe 2 filed EEQ complaints and/or submitted FOIA requests.
Accordingly, the protected activity was a contributing facior in the retaliatory ratings. 5
US.C. § 1221e)(1).

h. Nen-Disparagement Provision/Gag Clauses

The separalion agreements’ non-disparagement provisions constitutc a personnet
action under 5 17.8.C. 2302(2)(2)(A)(x1). As set forth below, the provision significantly
changed the whistlcblowers® “duties, responsibilities, or working conditions.”

Specifically, it is a fandamental condition of federal employment that an employee
has a right, and an ethical duty, to veport wrongdoing to appropriate authorities. See
Whistleblower Protection Act of 1989, Pub. L. No. 101-12, Sec. 2(b) (1989) (purpose of
the WPA is “to sirengthen and improve protection for the rights of Federal employees, to
prevent reprisals, and to help eliminate wrongdoing within the Governmont[.]”)
(emphasis added); 5 C.F.R. § 2635.101(h){11) (2012) (“Employees shall disclose waste,
fraud, abuse, and corruplion to appropriate authorities.”) (emphasis added); see alse E.O.
12674, Sec. 101(k)(1989)(same)."”

Contractually requiring an employee to give up that fundamental right, or not to
perform that required duty, constitutes a “significant change in duties, responsibilities, or
working conditions” within the meaning of 5 U.S.C. § 2302()(2)(A) (defining
“personnel action™). The legislative history of the 1994 WPA amendments indicates that
the term “any other significant change in duties, responsibilities, or working conditions™
should be interpreted broadly, to include “atty harassment or discrimination that could
have & chilling effect an whistleblowing or otherwise undermine the merit system.”
Covarrubias v, Social Sec. Adniin., 113 M.S.P.R. 583, 1 15 n.4 (citing 140 Cong. Rec.
H11, 421 (daily ed. Oct. 7, 1994) (statement of Rep. McCloskey); Reach v. Departmesnt
of the Army, 82 MLSP.R. 464, 1 24 (1999)). The non-disparagement provisions in John
Doe 1°s and John Doe 2’s separation agreements have a chilling cffect on
whistlcblowing.

Under the per se knowledge/timing test, the whistleblower’s perceived
whistlcblowing was a contributing factor in M. Green's issuance of the separation
agreements. Mr. Green, who coerced the whistleblowers inlo signing the separation
agreements, had knowledge of theit protected activity and presented the separation
agreements in close lemporal proximity to their protected activity.

'* Federal employees also have a statutory obligation to report criminal wrongdoing by other employees to
the Attorney General, 28 U.S.C. § 535(b) (2012). In addition, there are a variety of other statutes and
regululions that mandate particular types of reporting and/or reporting by certain categories of etnployees.
See, e.g., 48 CFIR, § 3.104-7 (2011) (violations of the Federal Acquisilion Regulation); 31 US.C. 88 1351,
1517(b} (2012) (violations of the Antideficiency Act); 38 C.L'.R. § 1,201 (201 1} (employee’s duty to teport
violations of Veterans Affairs laws or regulations); 45 CF.R. §§ 73.735-1301, -1302 (2011) (employee’s
duty to report violations of fraud, waste or abuse in progams of the Department of | {ealth and Human
Services); 40 U.S.C. § 611 (2006) (General Services Administration).

22



330

c. Per-se Relaliution

Non-disparagement provisions/ gag clauses have been deemed per se retaliation
in analogous circumstances. For example, as discussed in “Enforcement Guidance on
non-waivable employee rights under Equal Employment Opportunity Commission
(EEOC) enforced statutes™:

Agreements that attemp! to bar individuals from filing a charge or assisting in a
Commission investigation run afoul of the anti-retaliation provisions because they
impose a penalty upon those who are entitled to engage in protected activity under
one or more of the statutes enforced by the Commission. By their very existence,
such agreements have a chilling effect on the willingness and ability of individuals
to come forward with information that may be of eritical import {o the Commission
as it seeks to advance the public interest in the elimination of unlawful employment
discrimination.

Enforcement Guidance, EEOC Notice No. 915.002 (April 10, 1997), available at
hitp:/fwww.eeoc.gov/policy/docs/waiver.html (emphasis added).

EEOC has consistently recognized in federal sector cases that an agency’s
restraint of or interference with the EEO process, including attempts to chill EEO activity
through prior restraint, constitutes per se retaliation for protected EEO activity — even
thongh no personnel action has been taken and no protected activity has occurred. For
example, in Jasper v. Runyon, the Postmaster stated gencrally at a supervisors’ meeting
that too many managers were filing EEQ complaints and that these filings would do the
managers no good. The Commission found that such a statement would have a
potentially chilling effect on the filing of EEQ complaints. Based on its duty to insure
the integrity of the EEQ process, the Commission found that the Postmastcr’s statement
constituted per se retaliation, Jasper v. Runyon, EBOC Request No. 05920370, 1992 WL
1374793, at *4 (Aug. 7, 1992)."

OSC reasonably believes that an agency’s prior restraint or interference with
whistleblowing and/or going to OSC constitutes per se retaliation under 5 U.S.C.
§ 2302(h)(8) and/or (b)(9), and Lhus a prohibited personnel practice. The non-
disparagement provisions in the separation agreements on their faces constitute a prior
restraint against a signing employec’s whistleblowing and/or going to OSC. Moreover,

13 Spo also Donalme v. Holder, BEOC Appeal No. 0120073680, 2009 WL 591068, *1 (l'sb, 26, 2009)
(finding per se reprisal where manager made siatements at mecting that employees had the right to
challenge his recent assignments and “could file grievances or EEO complaints, but they will lose™);
Bensing v. Danzig, EEOC Appeal No. 01970742, 2000 WL 33541925, *3-4 (Qct. 3, 2000) (supervisol’s
objections to employee’s contacts with EEQ office and union represenfatives constituted per se reprisal);
Simpson v, Rubin, EEOC Request No. 05930570, 1994 WL 1841189, *5 (March 11, 1994) (ageacy policy
that preciuded employee from serving in acting supervisory capacity solely because employee was an EEQ
counselar constituted per se reprisal); Marr v. Widnall, EEOC Appeal No. 01941344, 1996 EEOPUB
LEXIS 2637, *18 (June 27, 1996) {finding unlawful interference where supcrvisor aftempted to dissuade
witness from testifying in KEQ matter by calling her to private meeting in smoking area and stating that it
was “in [her] best interest not to gel involved.™).
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since the non-disparagement provisions also restrain or interfere with a signing
employee’s exercise of the right to petition Congress, the agrcements also constitute a per
se violation of 5 U.S.C. § 2302(b)(12), and thus a prohibited personnel practicc. As the
Sccond Circuit reasoned in similar circumstances: “Although the act of inducing an
employee to relinquish his rights as provided by the [Encrgy Reorganization Act] through
means of a settlemenl agreement is less obvious than more direct action, such as
tormination, it is certainly aimed at the same objeclive: keeping an employee quiet.”
Connecticut Light & Power v, Secretary of Labar, 85 F.3d 89, 95-96 & n.5 (2d Cir. 1996)
(affirming Dep’t of Labor ruling that act of offering scttlement agreement which would
restrict individual from reporting unlawfut conduct Lo the government violated anti-
retaliation provision of Energy Reorganization Act of 1974).

Here, the evidence demonsirates that Mr. Green included the non-disparagement
provisions in the whistleblowers® separation agreements with the specific intention of
keeping the whistleblowers quiet. 1le drafted the scparation agreements that clearly
provided that the whistleblowers’ new employers would receive copies of their failing
interim performance appraisals unless they agreed to waive their rights to make
disclosures to OSC, Congress, and the media.

D. OIG Cannot Mect its Rebutftal Burden

In order to rcébut a prima facie case of reprisal under 5 U.S.C. § 2302(b)(8), the
OIG must show by “clear and convincing” cvidence that it would have issued John Doe
1°s and John Doe 2's failing interim performance appraisals and executed separation
agreements containing non-disparagement provisions even if they had not cngaged in
protected activity.

The “clear and convincing” evidentiary standard imposes a high burden on the
agency that is difficult to satisfy. [n Whitmore, the Federal Circuit quoted the following
from the WPA legislative history:

“Clear and convincing evidence” is a high burden of proof for the Government lo
bear, It is intended as such for two reasons. First, this burden of proof comes into
play only if the employee has established by a preponderance of the evidence that
the whistleblowing was a contributing factor in the action — in other words, that the
agency action was “tainted,” Second, this heightened burden of proof required of
the agency also recognizes that when it comes to proving the basis for an agency s
decision, the agency controls most of the cards — the drafting of the documents
supporting the decision, the festimony of witnesses whe participated in the
decision, and the records that could document whether similar personnel actions
have heen taken in other cases. In ihese circumstances, if is entirely appropriate
that the agency bear a heavy burden fo justify its actions.

The evidence demonstrates that the (MG will not be able to meet this high burden.
Tirst, the OIG will not be able to show that John Doe 1°s and John Doe 2’s interim
performance appraisals were justified. As discussed in section II(b)(6) above, PAIGI
Beitel decided to draft and issue the interim performance appraisals after John Doe 1 and
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John Doe 2 gave noticc that they had accepted positions with other federal agencies.
They were the only departing OIG employees given “interim” or “closc-out” appraisals,
despite the fact that numerous employees left the OIG in 2011. The appraisals were, in
part, based on events that occurred outside of the performance period, and the ratings do
not appear to be based on their actual performance, especially considering the fact that
they were given salisfaclory progress reviews less than four months earlier. Moreover,
PAIGI Beitel’s testimony that the interim appraisals were drafled (o explain the O's
alleged issues to the peer review comymiftes is not credible, in that scveral reports had
already been draflted by himself and to address these alleged concerns.

The OIG has also asscrted that Joha Doe 1 and John Doe 2 were represented by
counsel when they executed their separation agreements and that they willingly entered
into the agreements, Wheiher John Doe 1 and John Doe 2 were represented by counsel,
however, does not by itself establish that the agreements were not coercive.

To prove coercion, John Doe 1 and John Doe 2 must show that: (1) they
involuntarily accepted the terms of the agreements; (2) circumstances permitted no other
alternative; and (3) such circumstances were the result of coercive acts. See Kent v.

Dep 't of the Air Force, 2013-3034, 2013 WL 1352582, *2 (Fed. Cir. April 5, 2013);
Candelaria v. 1.8, Postal Service, 31 M.S.P.R, 412, 413 (1986). Here, there is suflicient
evidence to establish that the OIG coerced John Dee 1 and John Doe 2 into signing the
sepatration agreements.

First, the evidence indicates that John Tee 1 and John Doe 2 involuntarily accepted
the terms of the separation agreements. The Federal Circuit has noted that the most
probative evidence of involuntariness is the length of time between the employer’s
alleged coercive act and the action. Terban v. Department of Energy, 216 F.3d 1021,
1024 (Fed. Cir. 2000)."° Here, Mr. Green provided John Doe 1 with his separation
agreement—the same day PAIG! Beitel gave him his failing interim performance
appraisal—just four days before he was expected to begin his new posilion at a different
federal apency. John Doe 2 received his separation agreement before receiving his
failing interim performance appraisal; however, the terms of his agreement denote that he
would not be given a timely release date, that OIG would potentially tell his future
employer that his departurc from OLG was not voluntary, and that some adverse action
‘would likely be taken against him if he fhiled to sign the scparation agreement. He
received his failing interim performance evaluation on his last day with O1G.

Next, the complainants had no alternative bul to sign the agreements. If they did
not sign them immediately, their rclcase dates to their new employers would be
postponed, and their new employers would receive the failing performance appraisals.
Potentially, the new employers had the option of rescinding the employment offers.
Additionally, if the whistleblowers chosc not te sign the agreements and instead
challenged the failing appraisals, the agency made clear its intont to postpone the release
dates and issue the failing appraisals. Unlike in Kent, where the employee remaincd free

13 While Terban involves retirement, it has also been cited in cases involving settlement agreements. See
Parrott v. Merit Sys. Prot. Bd., 519 F.3d 1328, 1334 (Fed, Cir, 2008).
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to retuise to sign a settlement agreement and insist on a ruling by the administeative judge
on his removal, John Doe 1 and John Doe 2 would have suffered immediate, ncgative
consequences if they refused to sign the agreements. fd al *3.

Tinally, the failing interim performance appraisals and the separdtion agreements
were the result of coercive acts. In Bowie v. U.S. Postal Serv., the Board heid that “a
threatened action by an agency is *purely coercive’ if an employee can show that the
ageney knew or should have known that the reason [or the threatened action could not be
substantiated.” Bowie, 72 M.S.P.R. 42, 44 (1996) {thrcatencd removal in settlement
discussion before the Board) (citing Schultz v. United States Navy, 810 F.2d 1133, 1136-
37 (Fed.Cir.1987) (employee’s resignation was involuntary where agency improperfy
denied leave and threatened adversc action for AWOL).'®

In this case, Mr. Green told John Dae 1 and John Doe 2 that if they entered inlo the
separation agreements, the OIG would agree not to provide their now employers with
copics of their failing interim performance appraisals. He further threatened that if they
refused to sign the scparation agreements, the OLG would nol provide their requested
release dates, and would instead hold them at OIG for the maximum time allowed,
despite the fact that they had minimal work to perform and no outstanding projects.

Equally significant, the failing interim performance appraisals were unfounded.
Prior to these appraisals, John Doe 1 and John Doe 2 worked at the agency for many
years and had never received appraisals below “Fully Successful”. Their performance at
the time these failing appraisals were issued was al least at the “Fully Successful” level.
The OIG knew that it could not substantiate the failing interim appraisals. In addition,
the ratings were issued out of cycle. It is not the OIG’s common practice to issue
“interim” or “close-out” ratings before an employee leaves the agency. In fact, no
employee, with the cxception of John Doe 1 and John Doe 2, has received a close-out
appraisal. ‘Ihe evidence shows that the failing performance appraisals were presenied to
John Doe 1 and John Doe 2 solely (o coerce them info sighing the scparation agreements,
and thus, prevent them from engaging in further protected activity.

1n addition, the O1G did not have a legilimate reason to threaten to postpone John
Doe 17s and John Doe 2°s relcasc dates. The evidence shows Lhat there was no reason to
require John Doe 1 and John Doe 2 to remain at the agency. They no longer had work to
complete and would be lingering at the agency with nothing to do. PAIGI Beitel did not
assert that he or anyone at the OIG was considering postponing the release dates for some
fegitimate reason, such as the need for John Doc I and John Doe 2 to complele an
assignment. Where an agency’s action does not have a solid or substantial basis in
personnel practice or principle it is an unjustifiable coercive acl. See Michael Roskos v.
the United States, 549 F.2d 1386 (Fed. Cir. 1977} (where there was no acceptable good-
of-the-service rationale for employee’s reassignment, the reassignment was a coercive act

19 The Board has applicd Schultz in the context of a settlement agreement. See Merriweather v,
Department of Transportation, 64 M.S.P.R. 365, 371 (1994), qff'd, 56 F.3d 83 (Fed.Cir,1995) (last chance
agreement).
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and employee’s subsequent retirement was involuntary}; Cavenep v. Office of
Administration, 57 M.S.P.R, 667 (1993) (employee’s retirement was involuntary where
the reassignmenl preceding retirement had no solid or substantial basis in persenncl
management or management principles). The failing interim performance appraisals and
threats to postpone the whistlcblowers” release dates have no substantial basis in
personnel practice or principle, and are thus coercive acts, Lastly, the whistleblowers
were targeted for disparate treatment. A similarly situated employee who did not engage
in protected activity was not issued a failing interim performance appraisal or a
separation agreement when he departed the OIG during the same time period.

Accordingly, for alt of these reasons, the OIG cannot meet its burden of shewing
by “clear and convincing” evidence that it would have issued John Doe | and John Doc 2
failing interim performance appraisals and separation agreements, absent their perceived
whistleblowing or participation in protected activity.

E. Significant Factor Burden-Mosaic of Retaliation

OSC’s investigation uncovered compelling evidence of a pattern of retaliation
against the complainants for whistleblowing, perceived whistleblowing, and cngaging in
protected activity, Tividence showing a pattern or “convincing mosaic” o[ retaliation can
be used to prove the significant factor element in a retatiation case. Such mosaic includes
pieces of evidence that “[wlhen taken as a whole, provide strong support if all {picces]
point in the same dircetion....” Crump v. Dep’t of Veterans Affairs, 114 M.S.P.R. 224,
229-230 (2010). As a general rule, this mosaic has been defined to include three peneral
types of evidence: (1) evidence of suspicious timing, ambiguous oral or writtcn
statements, behavior toward or comments directed at other employees in the protected
group, and other bits and pieces from which an inference of retaliatory intent might be
drawn; (2) evidence (hat employees similarly situated to the appcllant have been better
troated; and (3) evidence that the employer’s stated reason for its actions is pretextual
Rhee v. Dep't of Treasury, 117 MS.P.R. 640, 653 (2012) (quoting Kokler v. Department
of the Navy, 108 M.S.P.R. 510, 515 (2008)).

There is strong evidence of suspiciously close timing between John Doe 1°s and
John Doe 2°s protected activity and the interim failing appraisals and separation
agreements. John Doe 1 and John Doe 2 engaged in protected activity over a period of
several months from May through September 2011. The whistleblowers were issued
“Level 1™ interim appraisals and presented with scparation agreements containing non-
disparagement language in August and September 2011. The proximity between the
protected activity and the agency’s actions is vety closs—including actions taken within
just days or weeks of the protccted activity—giving rise to a strong inference of
relaliation.

In addition, John Doe 1 and John Doe 2 wete treated less favorably than a similarly
situated employee. Like John Doe | and John Doc 2, another OT manager was identified
as having performance deficiencies in 2011 and was being investigated by the OC for
alleged violations of agency policy. This managet, however, was not required to executc
a separaticn agreement containing a non-disparagement provision and was not given a
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failing interim performance appraisal belore his departure from the agency. Unlike John
Noe 1 and John Npe 2, this manager did not engage in protected activity. The only
difference between these three O managers was that John Doe | and John Doe 2
engaged in protected activity,

Moreover, there is evidence that the agency’s stated rcasons for its actions are
pretextual. The interim appraisals do not accurately describe John Doe 1°s and John [Doe
2’s performance and primarily address issues outside of the 2010-2011 appraisal period.
In addition, PAIGI Beitel’s reasons for issuing the appraisals arc pretextual. He testified
that one reason for issning the failing interim appraisals was to explain deficiencies to the
OPM OIG peer review team. However, this explanation also seems disinpenuous
considering there were several other cmployees who were not similarly given interim
appraisals when they lell OIG, despite their poor petformance. In sum, PAIGI Beitel did
not find it necessary to document the poor performance of other departing employees
who were not whistleblowers.

The agency's staled reasons for executing separation agreements containing non-
disparagement language was also pretextual. Mr. Green testified that he inserted the non-
disparagement language to prevent John Doc | and John Doe 2 from being untruthful
about the OIG, not to prevent them from blowing the whistle. - As noted above, there is no
evidence that John Doe 1 or John Dee 2 were dishonest or deceitful; rather, witnesses
consistently described them as men of intcgrity. In addition, while numerous employees
left the O1G for employment with other agencies, John Doe 1 and John Doc 2 were the
only employees presented with separation agreements. It is suspect that Mr. Green was
not concerned with preventing other alicgedly poor performing employees from
“disparaging” the OIG. Here, the suspicious timing, evidence that similarly situated
employees were treated more favorably, and evidence that the agency’s stated reasons for
its actions were pretextual demonstrates a convineing mosaic of retaliation.

F. The Separation Agreements Violate 5 U.S.C. § 2302(b}(12) as Violations of the
Lloyd-LaFolette Act

It is also a prohibited personnel practice to take a personnel action if taking such
action vinlates any law, rule, or regulation implementing, or directly concerning, the
merit system principles. 5 U.S.C. § 2302(b)(12). An employee’s right to petition
Congress is protected under the Lioyd-LaFollette Act of 1912, 5 U.S.C. § 7211, Several
legislators explicitly cited “gag rules” that forbade federal employees to communicate
directly with Congress on pain of dismissal as the reason for enacting the Lloyd-
LaFollette Act. Bush v. Lucas, 462 U.S. 367, 382-84 & nn.19-24 (1983). The non-
disparagement provisions in the separation agreements, on their tace, violate the Lloyd-
LaFollette Act, and thereby 5 U.S.C. § 2302(b)(12)." See 5 U.S.C. § 2302(b) (“This
subsection shall not be construed to authorize the withholding of information from
Congress or the taking ol any personnel action against an employee who discloses
information to the Congress.”).

'"T'he Lloyd-LaFollette Act impiements 5 U.S.C. § 2301(b)(9).
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IV. CULPABILITY OF RESPONSIBLE OFFICIALS AND
RECOMMENDATIONS

There is compelling evidence that OIG management engaged in a series of adverse
actions against the complainants in retaliation for their protected activity and/or perccived
whistleblowing and to chill future whistleblowing. The evidence shows that Mr. Green
drafted and/or revicwed, ncgotiated, and insisted on the inclusion of the non-
disparagemenl language in the separation agreements. However, he did not, and could
not, act alone. Without PAIGI Beitel’s failing interim performance appraisals, the
agency would have lacked loverage to coerce the whistleblowers into signing the
separation agreements, in which they waived their rights to make protected disclosures to
0SC, Members of Congress, and the media.

Although there is inconsistent testimony regarding the involvement of Mr. Green,
PAIGI Beitel, and other members of OIG senior management, the weight of the
testimony and documentary evidence demonstrates that Mr, Green and PAIGI Beitel
were the key players in drafting the separation agrecments, signing the agreements, and
issuing the failing interim performance appraisals. More significantly, the cvidence
shows that Mr. Green and PAIGT Beitel manifested the strongest molive to retaliate
against John Doe 1 and John Doe 2,

A. Wade Green

The record is replete with evidence establishing that Wade Green retaliated against
the whistleblowers. He admitted to drafting or directing that an OC attorney drafl the
whistleblowers® separation agreements, and signing the agrcements. He testified that he
drafted and/or reviewed the non-disparagement provisions, and that he insisted that they
remain in the agreements, Tmportantly, in negotiating Employee X’s settlement
agreement—the agreement upon which the non-disparagement provisions in the
whistleblowers® separation agreements were based—he removed a provision drafted by
Imployee X’s attorncy, which would have allowed for his client “to file an EEO or
Special Counsel complaint.”

The evidence also shows that Mr, Green reviewed John Doe 1’s and John Doe 2°s
failing interim performance appraisals hefore drafting the separation agreements, and
included the provisions that the failing appraisals would not be provided to John Doe 1°s
and John Doe 2°s future employers if they agreed to the terms of the agreements. M.
Green also made clear to John Doc 1 and John Doe 2 that the OIG would hold them for
30 days if they refused to sign the agreements—despite the fact that their workloads were -
minimal and there was no justification to delay their release dates.

The evidence demonstrates that Mr. Green was motivated to retaliate against the
whistleblowers for two reasons: (1) he wanted to pratect IG Zinser, himsclf, and the OIG
fiom potential damaging statements and (2) he wanted the whistleblowers to withdraw
their EEO and TOIA requests. The documents sought from the requests could potentially
implicate him and/or IG Zinser or PAIGI Beitel in wrongdoing.
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M. Green testitied that if OSC found a violation bascd on the scparation
agreements, he accepted responsibility for the violalion due to his position as “Chief
Legal Officer.” As such, particularly for an Inspector General’s office, Mr. Green would
have been familiar with the WPA and should have prevented violations of the Act by the
OIG. Instead, the evidence shows that he used his position to draft separation agreements’
containing non-disparagement provisions aimed al keeping whistleblowers quiet, and
uscd retaliatory failing performance appraisals as feverage to compel the whistleblowers
to sign the apreements.

Bascd on the preceding, OSC recommends that Commerce take substantial
disciplinary action against Wade Green.

B. PAIGI Beitel

The record is also replete with evidence establishing that PAIGI Beilel retaliated
against the whistleblowers by drafting their unfounded failing interim performance
appraisals. The evidence indicates that he coordinated with Mr. Green on the scparation
agreements, Specifically, he drafted and provided Mr. Green with copies of their failing
interim performance appraisals. In addition, he testified that the interim appraisals and
the separation agreements wotk together and are “contemporansous.” Finally, in his
capacity as an QIGi management official, he signed the separation agreements containing
the non-disparagement provisions.

The evidence demonsirates that PAIGI Beitel was motivated to retaliate against the
whistleblowers for their engagement in protected activity and/or their perceived
whistleblowing. In particular, he was named as a subject official in John Doe 1’s EEO
complaint, and, according (o a key witness, went “apoplectic” when John Doe 1
submitted a FOTA request concerning sensitive documents that could potentially
implicate him in wrongdoing,.

PAIGI Beitel’s hehavior is particularly egregious based on his position as the
OIG’s expert on whistieblower protection. He has worked on whistleblower issues for
well over a decade, has received training on prohibited personncl practices, and was
allegedly selected for an SES position at OIG in order to estublish a whistieblower
protection unit. Based on this knowlcdge and experience, PAIGI Beitel was clearly
Lamiliar with the WPA and should have taken steps to prevent retaliatory actions,

As to the appropriate penalty for PAIGI Beitel, because he neither drafted nor was
consulted on the non-disparagement provision, his involvement in the separation
agreements was less than Mr. Green’s, Thus, OSC recommends that a {ower level of
discipline be taken against PAIGI Beitel,

C. Todd Zinser and-

‘There is insufficient evidence to establish that 1G Zinser reviewed the separation
agreements prior lo OSC’s investigation or was informed about the non-disparagement

30



338

clauses. Wade Green testified that he neither provided 1G Zinser with a copy of the
separation agreements, nor informed him that the separation agreements contained non-
disparagement provisions, PATGI Beitel additionally testified that 1(} Zinser was not
involved with the drafting or issuance of the whistleblowers’ failing interim performance
appraisals. IG Zinser did not sign any of these documents, and OSC found no
documentary evidence showing IG Zinser’s knowledge or involvement with the
whistleblowers’ interim performance appraisals or separation agreements. Accordingly,
OSC has insufficient evidence to seek disciplinary action against IG Zinser for a violation
of 5 T.S.C. §§ 2302(b)(8), (b)(9), or (b)(12).

Similarty, OSC has insutficient evidence to establish that -committed a
prohibited personnel practice. Although -signed the whistleblowers’ interim
performance appraisals, the evidence indicates that his role in these appraisals was minor
as compared to PAIGI Beiiel’s. Further, -credibly testified that he was unaware
of the whistleblowers’ separation agreements prior to OSC’s investigation. Although

failed to protect the whistleblowers from retaliatory actions, there is
insufficient evidence to seek disciplinary action against him for a violation of 5 U.S8.C.

§§ 2302(b)(8), (b)(9) ot (b)(12)-
V.  CONCLUSION

Congress included protection for whistleblowers in the Civil Service Reform Act
Lo assure [ederal employees “will not suffer if they help uncover and correct
administrative ahuses.” 8. Rep. No. 95-969, at § (1978), reprinted in 1978 U.S.C.C.AN.
2723, 2730, In this matter, OSC’s investigation uncovered willful, concerted acts of
retaliation that necessitate disciplinary action. Holding management accountable for
engaging in prohibited personnel practices is essential to assuring employees that they
can blow the whistle or engage in other protected activity without fear of reprisal.

Accordingly, and for the reasons set forth herein, the Department of Commerce

should take appropriate disciplinary action apainst PAIGI Beitel and Mr, Green for their
retaliatory actions in violation of 5 U.S.C. §§ 2302(b)(8), (b}(9), and (b)(12).
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Introduction

The USPTO provides an indispensable service to U.S. innovators and the economy by granting
quality patents for the protection of valuable TP assets. Quality patents are the cornerstone of the
U.S. patent system, providing confidence in the U.S. intellectual property system and ensuring
the incentives for innovation. Thus, high quality examinations must be the number one priority
of the Office.

The USPTO telework program is an important element in the pursuit of quality patents.
Generally speaking, it provides an economical way to accommodate a growing workforce of
examiners, benefitting, the agency, and users of the U.S. patent system. For employees, the
program eliminates commuting costs, provides flexibility, and introduces a positive balance to
work life and personal or family needs. For the Office, the program saves money on space
rental, increases employee retention and efficiency, and enhances employee morale. For users of
the U.S. patent system, the program contributes to the retention of experienced USPTO
employees who perform high quality examinations at reduced operating costs.

Working from home is becoming more and more common in American businesses. According to
the Bureau of Labor Statistics, 23 percent of employed persons in 2013 did some or all of their
work at home.! Advancements in technology have allowed for the growth of such teleworking
programs. At the USPTO, ever-improving IT systems have given teleworking examiners access
to the same patent examination tools that are used at the USPTO campus. Current IT systems are
intended to allow examiners to work from home in a virtual environment in the same manner as
examiners that come into the oftice every day.

The title of the November 18" hearing referred to abuses of the USPTO telework program, but
some of the problems discussed concern issues of general management and supervision that are
not necessarily unique to teleworking. While many of the problems identified do occur with
teleworking, similar concerns have been raised at times about the examination system as a
whole. This is not to minimize the seriousness of the problems, because any abuse of the system
is intolerable. That said, testimony at the hearing suggested that lapses in oversight,
accountability, and quality probably arise in a small proportion of all of the Office’s activities,
and thus we are confident that the majority of USPTO workers—both remote and at the office—
are dedicated and professional employees.

However, the USPTO must ensure that examiners are not abusing the flexibilities of their work
plan, whether as teleworker or not, by not working the hours expected. Users of this fee-funded
agency who bear its entire operational cost (over $3 billion in fiscal year 2014) are entitled to
expect in return for their fees the highest quality performance of USPTO employees as well as
the necessary management to produce that result. USPTO managers must ensure that examiners
spend the time needed to conduct thorough prior art searches, to complete detailed evaluations of
patentability, to produce clear and comprehensive Office Actions, and to fully consider applicant
responses.

! See American Time Use Survey—2013 Results, USDIL-14-1137 (U.S. Bureau of T.abor Statistics, Tune 18, 2014)
Available at http://www.bls.gov/news.release/pdt/atus.pdf.
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The benefits of a flexible work arrangement, whether for teleworkers or office workers, are only
justified when there are sufficient controls in place to ensure that quality examination is not
sacrificed. Patent applicants and others using the patent system deserve a full and complete
examination in return for the fees users pay to the agency.

With the freedoms and flexibilities of the USPTO telework programs comes the need for
responsibility and accountability as to both employees and managers. Some USPTO employees
and managers have reported to the Inspector General of the Commerce Department incidents of a
variety of behaviors at the USPTO, including time fraud, “end-loading,” and “mortgaging.” To
the extent that problematic behaviors have occurred, they must be corrected. Not only are these
behaviors wrong, but they also threaten the integrity of the Office, the federal government, and
the public confidence in our patent system.

There must be appropriate supervision of all employees, including teleworkers, to ensure that the
Office is maintaining the highest standard of quality as it strives to meet its productivity goals.
First line managers must be given the tools to do their job, that is, to ensure a proper high quality
examination, and they should not be hindered from doing that job through lax policies.

Gouals That Should Be Pursued

In considering the problems identified by the reports to the Office of the Inspector General and at
the hearing, AIPLA believes that the USPTO should pursue the following goals that are
applicable to both teleworkers and office workers.

Examiner accessibility. Quality examination of a patent application often requires a
collaborative process between the applicant and the examiner, and yet we have heard reports of
examiners who were either inaccessible or unresponsive to applicant communications. We urge
the Office to enhance the opportunities for applicants and examiners to interact as we believe this
leads to higher level of understanding and better examination results.

ATPLA has expressed support for several new programs at the USPTO, including the First
Action Interview Program, the Track One option, the After Final Consideration Pilot (2.0), the
Pre-Appeal Program, and the Quick Path Information Disclosure Statement option. (AIPLA
Comments on USPTO Strategic Plan FY 2014-2018). We see these as opportunities for greater
interaction between examiners and applicants. We also urge the USPTO to continue promoting
interviews as an effective tool for identifying and addressing issues during prosecution.  In
order for these programs to work effectively, examiners must be accessible to applicants. We
understand that this has been emphasized in examiner training, and we encourage the Office to
continue those efforts.

We also acknowledge the April 2013 Guidance on how to address nonresponsive examiners and
the agreement with Patent Office Professional Association (POPA), the patent examiner union,
to strengthen the document management element. AIPLA looks forward to working with the
USPTO to assess how the steps already taken to address telework concerns are working, and
whether further steps are needed.
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Cost-effectiveness. The USPTO is an agency funded by user fees, and therefore dependent on
customers paying fees for patent and trademark services. Congress recently gave the Office
authority to set its own fees, and this authority includes the responsibility to provide users what
they pay for — a quality examination.

Efficiency. Efficiency in any operation is an important goal, but efficiency is not achieved when
the cost of speed and productivity is a reduction in the quality of the work. Great harm to the
patent system would result if the USPTO were to sacrifice quality in order to get its work
completed.

As for hiring additional examiners, the USPTO should not do so without putting in place
adequate accountability, supervisory, and training measures. Training a patent examiner is a
costly and time-consuming commitment, and it often takes several years for an examiner to learn
to work independently. If the USPTO finds that flexible work plans are getting in the way of
proper training and oversight, corrections must be made.

Culture of accountability. The managerial issues noted in the reports to the Inspector General
demonstrate a culture where the policies for monitoring and supervising the work being done are
not always clear or are not being enforced. If supervisors at the USPTO feel that they are not
supported in monitoring, overseeing, and enforcing rules and policies, upper management at the
USPTO needs to take note and act accordingly.

It is improper for any examiner to manipulate the system to claim more hours than actually
worked and to meet productivity goals without actually completing the work or by producing
low quality work. Tt is equally improper for supervisors to forego the review of examiners or to
be discouraged from correcting any identified problems. There are supervisors who feel they
have not been given the tools to appropriately manage employees, or if they have the tools they
are unable to use them. The USPTO must correct these problems before the vast majority of
employees who follow the rules and produce high quality work become disenchanted with the
lack of oversight.

The USPTO reports that steps are being taken to address concerns raised by the internal review
of the telework program. We understand that the Office has reached an agreement with POPA
on the use of collaboration tools. While these are positive steps, the open question is whether
further actions are necessary. For example, we note that the use of the “presence indicator” has
been excluded. We encourage the USPTO to explore other ways to measure responsiveness,
collaboration, and customer service by all of its employees, regardless of location.

As AIPLA stated in a letter to the USPTO in 2013, a renewed emphasis on quality management
is a critical issue facing the USPTO, requiring adequate metrics for patent quality not only for
the patent document itself but also for examination procedures. (AIPLA Comments on USPTO
Strategic Plan FY 2014-2018). The USPTO recently announced a series of public meetings for
early 2015 to gain feedback from stakeholders on ways to enhance the quality measures at the
USPTO, and AIPLA looks forward to participating in those meetings.
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Additionally, we also understand, based on a comment by Deputy Director Lee during the
Opening Plenary Session at the AIPLA 2014 Annual Meeting, that a third-party company audit
of the patent telework program is to be conducted. It was recently announced that the National
Academy of Public Administration (NAPA) has been contracted to take on this process. AIPLA
stands ready to offer assistance to the USPTO and/or NAPA in evaluating the telework program.

Conclusion

Ultimately, the benefits of allowing examiners to telecommute are worth the risks associated
with the flexibilities afforded to employees. However, systems need to be in place to ensure the
high quality examination of each and every patent application and the issuance of patents of
proper scope when justified.

It is apparent that there is more work to be done to address the problems identified in the reports
to the Inspector General. Although most examiners follow the rules and procedures in place, any
findings of abuse in the system are objectionable. Additionally, the Office must provide
supervisors with the tools and support to do their jobs of training their examiners, monitoring the
quality of the work product, and monitoring compliance with the rules and policies for patent
examiners.

AIPLA looks forward to working with the Committees and the USPTO to enhance operations at
the Office, to ensure high-quality patent examination through adequate supervision of examiners,
and to ensure that our members are getting the services for which they are paying. We thank you
in advance for your consideration of these comments and we would be pleased to answer any
questions they may raise.

Sinc;rely,

e e
‘Sharon A. Israel

President
American Intellectual Property Law Association
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Questions for the Record from Representative Zoe Lofgren:
1. (John Deans whisticblower case and proper disclosure)

Mr. Zinser, during the November 18, 2014 Patent and Trademark Office (PTO) hearing 1
asked you about why you failed to disclose your role in the 1996 John Deans whistleblower
case during your 2007 Senate confirmation hearing to become Commerce I1G. You said: 7
did not consider myself, at the time anyway, a subject of an OSC investigation, " referring to the
Office of Special Counsel (OSC) that investigated this case and your retaliation against
whistleblower John Deans. T don't find your response to be a credible answer based on the
documents I have seen from OSC in this case. I request that you re-read the OSC's "Request
for Stay" and "Petition for Enforcement” documents attached and answer the following
questions:

= 1a. After reading the OSC's "Request for Stay" and "Petition for Enforcement”
documents in the 1996 John Deans case, do you now believe that you were the subject
of the OSC's investigation in this case?

As noted, this matter occurred 18 years ago. The matter was styled as “Special Counsel, ex,
rel, Jehn L. Deans v, Department of Transportation, Office of Inspector General.” As such,
it is my understanding that the subject was the Department of Transportation, Office of
Inspector General. | am not otherwise familiar with the criteria, if any, used by the Office of
Special Counsel to designate individua! “subjects” of their investigations and | am not aware
of how any such criteria may have been applied in the case of John Deans.

= 1b. In hindsight do you believe you should have disclosed your involvement in the
John Deans case to the U.S. Senate Commitice on Commerce, Science, and
Transportation during vour October 2007 confirmation process to become Commerce
1G?

As noted, this matter occurred 18 years ago. The matter was styled as “Special Counsel, ex.
rel., John L. Deans v. Department of Transportation, Office of Inspector General.” As such,
it is my understanding that the subject was the Department of Transportation, Office of
Inspector General. | am not otherwise familiar with the criteria, if any, used by the Office of
Special Counsel to designate individual “subjects” of their investigations and | am not aware
of how any such criteria may have been applied in the case of John Deans.

2. (Credibility of the Office of Special Counsel-OSC)

In respense to my question on the John Deans matter you also implied that the Office of
Special Counsel investigation into your behavior in the Deans case was inaccurate or
misleading. You said: "dud both sides of the story have not come oui on that case." Clearly
vou were questioning the credibility and conclusions of the OSC's investigation. More
recently, in the OSC investigation concluded last year that found two of your closest aides had
engaged in prohibited personnel practices against whistleblowers in your own office you
suggested in a letter to the Chairman and Ranking Member of the Subcommittee on Oversight
of the Committee on Science, Space & Technology that the whistleblower allegations were
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not "credible" and that the OSC investigation was not "objective.” You even iried to have
the Council for Inspector Generals on Integrity and Efficiency (CIGIE) reinvestigate the case
because you disagreed with the OSC's findings and their comprehensive report, but CIGIE
refused your request.

« 2. Do you believe that the Office of Special Counsel (OSC) is a credible organization
and helps to protect whistleblowers against retaliation, abuse and prohibited personnel
practices by federal officials?

As stated in my correspandence with Chairman Wolf and Chairman [ssa in January 2013, |
have great respect for the mission of the Office of Special Counsel. Similar to Offices of
Inspector General, the Office of Special Counsel would benefit from periodic peer reviews.

| requested that the CIGIE integrity Committee review the matter based on the April 1,
2014, demand from the House Science Committee that | terminate the employment of my
then-Counse! and then-Principal Assistant inspector General for Investigations. The
Committee’s demand came more than 2 menths after OSC and my office had mutually
agreed on corrective actions in this case. Since OSC and my office had already reached a
settlement on the matter, | requested the review by the CIGIE Integrity Committee, as an
independent authority, to obtain its assessment on whether the corrective actions agreed
to by OSC and my office in this case were appropriate or whether additional action was
warranted. The Inspector General Act established the Integrity Committee and granted it
the authority and responsibility to review allegations against Inspectors General and
designated officials of Offices of Inspector General—which, in this case, included my then-
Counsel and then-Principal Assistant inspector General for Investigations.

3. (Commerce OIG Referrals to PTQ)

As I mentioned at the PTO hearing I am concerned with how your office treats whistleblowers
and handles referrals of potentially criminal cases often sending them back fo the agency to
investigate. You offered two explanations for your actions, saying: "The specific whistle blower
allegations that came in about the telework program did not, was not, were not exclusive to
the telework program il was about how the management treated allegations of time and
attendance abuse. And none of those allegaiions made specific allegations against specific
individuals tha would warrant us opening up a criminal investigation.” Your first
explanation suggested that the complaints were not "exclusive" to the telework program but
related more generally to "time and attendance abuse.” In fact, the complaints that came to
your office and posted by The Washington Post all made very specific and clear reference to
the PTO telework or “hoteling" program as the primary offender of time and attendance
abuse at the agency. The second explanation you offered was that no specific individuals
were named in those complaints. This also appears to be an inaccurate statement.

= 3a. In your testimony you claimed that your office received no "specific allegations
againsi specific individuals” and you described the complaints your office did receive as
"basically rants against the management.” However, 1 understand that your office did
receive at least one complaint about a specific individual, one ofthe Chief Judges at the
Patent Trial and Appeal Board (PTAB), who was alleged to have approved "non-
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production time” for employees atthe PTAB. Despite that you referred these specific
allegations back to the agency. Please explain why you referred a complaint involving
potentially criminal conduct about a senior agency official back to the Agency to
investigate?

We referred the matter to USPTO so that the USFTO management could take action to
address the mismanagement reported in the complaint. Referring matters to Departmental
management for their action does not preclude OIG from also pursuing an investigation of
the matter and, in this case, we did pursue additional investigation.

«  3b. In the case referenced above, lunderstand that PTG substantiated the O1G complaints
that alleged PTAB management had authorized and approved pay for time that no work
was conducted by PTO employees. In addition, I understand that PTO took some
corrective actions, including an analysis of staffing requirements, and the appointment of
an outside specialist to advise the Agency on corrective actions. While I do not believe it
was appropriate to refer this case to PTO in the first place, why did the Commerce OIG
re-investigate this case regarding the use of "non-production” time at the PTAB that
resulted in millions of dollars paid to paralegals for time they had not worked, after this
allegation had been investigated and confirmed by PTO?

Based on our assessment of the review carried cut by USPTO, we determined that
additional investigation was warranted. For example, OIG found that USPTO did not
identify nearly $700,000 in bonuses paid to the paralegals and their supervisors, based on
the vast majority of the paralegals receiving outstanding performance ratings. USPTO also
did not report how the paralegals spent their “other time,” while our investigation found
that they spent their time engaged in a variety of personal activities such as watching
television and shopping on the internet.

= 3c. In February 2012 your office issued an audit report that called the PTO telework
program a great success. Thereport titled: "The Patent Hoteling Program [s Succeeding
as a Busincss Strategy," found the PTO program "operates effectively and efficiently” and
“has adequate controls" over the program. For unknown reasons, your audit gave the
PTO telework program a clean bill of health. In the wake of recent substantiated claims
of widespread abuse in the PTO telework program has your office gone back to review
why your audit team missed any signals of abuse in this program? If so, please
summarize the findings of this review and explain any corrective actions you have taken
to ensure your auditors are better equipped to identify fraud in the tuture.

The objectives of our audit of the USPTC Patent Hoteling Program (PHP}—one of more
than 15 distinct telework programs at USPTO-—were to determine (1) the extent to which
USPTO policies and their implementation provide adequate management controls for the
PHP, (2) how USPTO measures productivity for its PHP participant, and (3) the extent to
which USPTO has contained costs and achieved its stated costs savings. Our audit was
initiated in February 2011, well before the allegations at issue here were received by OIG.
Our audit was designed as a performance audit, not an audit to identify time and attendance
fraud. Our report with associated recommendations was issued in February 2012,



348

For the audit, we developed two econometric models that relied on USPTO data, including
time and attendance data, entered into USPTO systems. Appendix B of the report contains
details of our methodology including an explanation of the “limitations of our econemetric

medel and data,” as follows:

We used data collected and recorded by USPTQ for our models. Relying on this data
presented three major limitations to our analysis. First, because we relied on self-reported
data submitted into time and attendange records, we cannot confirm the actual number of
exam hours and non-exam hours that an examiner worked in a biweekly period. While
there may be instances where examiners did not accurately portray how they allocated their
time, there is no basis for assuming that inaccuracies are more prevalent in the groups of
examiners participating in the PHP versus examiners working from headquarters.

Second, there is no independent source of information on examiner production and time
spent examining patents other than the data that are entered into USPTQO’s electronic
systems. Thus, we could not perform tests to trace each transaction to paper
documentation. YWe assessed the reliability of our data by conducting numerous electronic
tests to ensure the data appeared complete and accurate.

Finally, we did not test the IT security internal controls of each data system, and no
published reports on data quality existed for these systems during our analysis. We
reviewed the overalil data entry policies with system users to ensure that there were
segregation of duties. However, we did not conduct an extensive test on the overall IT
security.

Given these limitations, we have no evidence that any potential inaccuracies or tampering
would be more likely to occur with PHP participants versus eligible patent examiners who
do not participate in PHP. VWe used the same data that USPTO management relies on to
make management decisions. Therefore we believe that the data is sufficiently reliable to
assess the differences between examiners in the PHP program and those who work at
headquarters.

When interpreting our productivity analysis, it is important to recognize the limits of
generalizing our model's results to other warkplaces. USPTO has unique features, such as
explicit, measurable performance expectations and extensive tracking of productions. While
our results explain the effect of the PHP program from fanuary 2006 to March 31, 2011, the
results of our work will need to be replicatad in other hoteling programs before it is
appropriate to generalize these findings to other workplaces.

4. (PTO Telework Complaint Records)

To help understand how your office has handled allegations of abuse in the PTO's telework
program and allegations of time and attendance fraud in the past, please provide a list of all
complaints made to the Commerce OIG, either through your Hotline or some other means,
involving the PTO's telework program and issues of time and attendance fraud from January
2010 to present. This fist should include the disposition of the complaint by your office,
whether it was investigated by your office internally, referred back to the agency to
investigate, and the ultimate findings of either the Agency or the Commerce OIG. Please
indicate if complaints were initially referred to the Agency and then re-investigated or
audited by the Commerce OIG. This list should include the date the initial complaint was
made to the IG's office, the date the complaint was referred to the Agency, the date the



349

OIG initiated its own audit or investigation of the complaint (if that occurred), and the date

the Agency or OIG investigation/audit was completed. Please provide copies of all supporting
documentation or records, including copies of the complaint logs for each case related to the
PTO's telework program or time and attendance issues at the PTO since January 1,2010,

Upon receiving a Committee request for these records, we would respond to the request.
Questions for the Record from Representative Jackie Speier:

1. The attached report' and Petition for Enforcement,” which I would like to submit for
the record, lay out serious ethical issues regarding your conduct. I found your answers
1o Congresswoman Lofgren's question regarding this incident to be inadequate. I find it hard
to believe that vou can claim that this report was not about you, given the following
statement from the report:

"Zinser's reaction to Deans' protected first amendment speech, as well as his
protected whistleblowing, was draconian in nature ...The animus displayed by Zinser's
severe overreaction could only have been engendered by Deans' protected activity,
and not by the other transparent reasons offered by Zinser." (pg 25).

In fact, OSC found you so directly responsible for misconduct that they ordered that your pay
be docked until Mr. Deans was reinstated, as is documented on the attached Petition for
Enforcement.

This should have been disclosed to Congress during your confirmation hearing. Could you
explain why vou lied on your written disclosure forms?

| did not lie on my written disclosure forms. My pay was never “docked” or withheld. As
mentioned in my testimony, the John Deans matter was a very complex situation where Mr.,
Deans himself had allegations against him made by the United States Attorney in Colorade
that had come under investigation. The John Deans matter with OSC was settled with
neither party admitting any wrongdoing and the Special Counsel signed the settiement
agreement.

2. There was another Office of Special Counsel investigation *conducted just last vear, which
is attached here for the record. This investigation examined you and your two closest
advisors, once again in response to allegations that you engaged in whistleblower retaliation.
This time, the OSC found "no documentary evidence” regarding your personal involvement.
But they did find strong and compelling evidence that two top officials in your department
did retaliate against whistleblowers. These officials produced false, failing performance
reviews. They then threatened to release the damaging reviews if the whistleblowers did not
sign a separation agreement that prohibited them from communicating with Congress, OSC,
and the media.

! Filename: John Deans-Todd Zinser - Request for Stay by OSC - highlighted.pdf
% Filename: John Deans-Todd Zinser - Petition of Enforcement by OSC ~ highfighted.pdf
* Filename: Redacted Version ef Sept. 2013 OSC Report and Jan. 2014 Agreed Actions Letter.pdf



350

This is totally unacceptable behavior in an Inspector General's office, made even worse by
the fact that one of these officials, Rick Beitel, was the assistant inspector general
responsible for whistleblower protection. Your office is supposed to be a safe harbor for
whistleblowers, and as the IG, it is your responsibility to hold your management team to the
highest standards — or at least not to directly contradict the entire purpose of your office. Can
vou explain how you did not notice that these two top officials were engaging in egregious
retaliation against whistleblowers?

OSC’s investigation concluded that there was no testimonial or documentary evidence
indicating that | was involved in the separation agreements, failing performance reviews, or
alleged retaliation. | did not even serve as the third-level manager of the employees who
were subject to the performance reviews or retaliation. Additionally, | am not an attorney
and relied upon my then-Counsel (at the time of the misconduct, my Counsel was Wade
Green) to appropriately review legal agreements and any significant clauses contained within
those agreements.

After reviewing O5C’s report and consulting with independent legal counsel provided to me
under a memorandum of agreement with another Office of inspector General because of
the conflict caused by my then-Counsel, | entered into settlement negotiations with OSC
and self-identified and implemented a number of corrective actions that O5C described as
“meaningful.” Moreover, | referred OSC's report to CIGIE's Integrity Committee for
further review—which included reviewing whether the corrective actions were sufficient in
response to OSC's report. The Integrity Committee refused my request for review. After
receiving the Integrity Committee’s response, | appealed its decision refusing to review the
matter. That appeal was also denied by the integrity Committee.

Finally, when | hired an employee relations specialist—who was independent of my then-
Counsel, Wade Green—I requested that the employee relations specialist review OSC’s
report, relevant documents, and corrective actions to determine whether additional steps
needed to be taken. As a result of that review, | proposed and subsequently decided on the
removal of Rick Beitel and Wade Green from employment with the Department of
Commerce Office of Inspector General.



