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Mr. Chairman, Congressman Conyers, and Members of the Committee: 
 
 Thank you for inviting me to testify about the issues that the Department of 
Justice (Department or DOJ) Office of the Inspector General (OIG) has faced in 
obtaining access to documents and materials needed for its audits and reviews.  
This is an issue of utmost importance, as evidenced by the 47 Inspectors General 
who signed a letter last month to the Congress strongly endorsing the principle of 
unimpaired Inspector General access to agency records.  I want to thank the 
Members of Congress for their bipartisan support in response to our letter.  I also 
want to acknowledge the provision included by the Senate Committee on 
Appropriations in the Department’s fiscal year 2015 appropriations bill, S. 2437, 
which prohibits the Department from using appropriated funds to deny the OIG 
timely access to information. 
 

Access by Inspectors General to information in agency files goes to the heart 
of our mission to provide independent and non-partisan oversight.  It is very clear 
to me – just as it is to the Inspectors General community – that the Inspector 
General Act of 1978 (IG Act) entitles Inspectors General to access all documents 
and records within the agency’s possession.  Each of us firmly believes that 
Congress meant what it said in Section 6(a) of the IG Act:  that Inspectors General 
must be given complete, timely, and unfiltered access to agency records. 

 
However, as reflected in the recent Inspectors General letter and in my prior 

testimony before Congress, since 2010 and 2011, the FBI and some other 
Department components have not read Section 6(a) of the IG Act as giving my 
Office access to all records in their possession and therefore have refused our 
requests for various types of Department records.  As a result, a number of our 
reviews have been significantly impeded.  For example, the report we issued last 
week examining the Department’s use of the federal material witness statute in 
international terrorism investigations experienced significant delays resulting from 
the FBI’s objections to providing us with access to both grand jury and Title III 
electronic surveillance material.  Additionally, in connection with our report last 
month on the FBI’s use of national security letters, the FBI had previously objected 
to providing us with access to information it had collected using Section 1681u of 
the Fair Credit Reporting Act.  We experienced similar objections from Department 
components that resulted in significant delays in gaining access to important 
information in other reviews as well, including during the review that culminated in 
our 2012 report on ATF’s Operation Fast and Furious. 

 
In response to each of these objections to providing us with access to 

information, the Attorney General or the Deputy Attorney General granted us 
permission to access the records we sought by making the finding that our reviews 
were of assistance to them.  They also have stated to us, as well as publicly, that it 
is their intent to continue to grant us permission to access records in future audits 
and reviews.  We appreciate their support and commitment to continue to issue to 
Department components whatever orders are necessary to ensure that we can 
access agency records in order to perform our oversight responsibilities.  However, 
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as I have publicly testified previously, I have several significant concerns with this 
process.  

 
First and foremost, this process is inconsistent with the clear mandate of 

Section 6(a) of the IG Act.  The Attorney General and Deputy Attorney General 
should not have to order Department components to provide us with access to 
records that the Congress has already made it clear in the IG Act that we are 
entitled to review.  Second, requiring the OIG to have to obtain the permission of 
Department leadership in order to review agency records compromises our 
independence.  The IG Act expressly provides that an independent Inspector 
General should decide whether documents are relevant to an OIG’s work; however, 
the current process at the Department instead places that decision and authority in 
the leadership of the agency that is being subjected to our oversight.  Third, the 
need for the OIG to elevate matters such as these to the Department’s leadership 
results in delays to our audits and reviews, consumes an inordinate amount of OIG 
staff time and my time, as well as time from the Attorney General’s and Deputy 
Attorney General’s busy schedules.  Finally, while current Department leadership 
has supported our ability to access the records we have requested, agency 
leadership changes over time and an independent Inspector General’s access to 
records surely should not depend on whether future occupants of these leadership 
positions support such access. 

 
Moreover, the process that the OIG is being required to follow is inconsistent 

with how the Department treats other DOJ components that exercise oversight over 
Department programs and personnel, but that are not statutorily independent like 
the OIG and have not been granted an express statutory right of access by 
Congress like the OIG.  For example, to our knowledge, the Department’s Office of 
Professional Responsibility (OPR) continues to be given access to grand jury and 
wiretap information without objection, and no questions have been raised about 
providing OPR with the information it needs to investigate alleged misconduct by 
Department attorneys, which the IG Act grants OPR the exclusive jurisdiction to 
handle.  This disparate treatment – requiring the OIG to obtain permission from 
Department leadership to gain access to these records, but not requiring OPR to do 
the same – is unjustifiable, and results in the Department being less willing to 
provide materials to the OIG, presumably because the OIG is statutorily 
independent, while OPR is not.  Such a distinction subverts the very purpose of that 
statutory independence, and fails to take into account the clear access language in 
Section 6(a) of the IG Act.  The disparate treatment, however, does highlight once 
again OPR’s lack of independence from the Department’s leadership.  This lack of 
independent oversight of alleged attorney misconduct at the Department can only 
be addressed by granting the statutorily-independent OIG with jurisdiction to 
investigate all alleged misconduct at the Department, including by Department 
attorneys, as we have advocated for many years.  Indeed, the independent, non-
partisan Project on Government Oversight (POGO) made the same recommendation 
in a report issued in March of this year.  Bipartisan legislation introduced in the 
Senate at the same time, the Inspector General Empowerment Act of 2014 
(S.2127), would do just that.     
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This past May, the Department’s leadership asked the Office of Legal Counsel 
(OLC) to issue an opinion addressing the legal objections raised by the FBI to the 
OIG gaining access to certain records.  We did not then believe, nor have we ever 
believed, that a legal opinion from OLC was necessary to decide such a 
straightforward legal matter regarding the meaning of Section 6(a) of the IG Act.  
However, we did not object to the Department’s decision to seek an OLC opinion, in 
part because we hoped that OLC would quickly provide the assurance that our 
Office is indeed entitled to access all agency records that the OIG deems necessary 
for its audits and reviews.  We have attached to my written statement the legal 
views of the OIG regarding these issues, which summarizes the views we previously 
shared with the Department.   

 
We also have emphasized to the Department’s leadership the importance of a 

prompt OLC opinion, given that the existing practice, even though it has enabled us 
to get materials through an order of the Attorney General or Deputy Attorney 
General, seriously impairs our independence for the reasons I just described.  It 
remains critical that OLC issue its opinion promptly.  

 
Meanwhile, in the absence of a resolution of this dispute, our struggles to 

access information relevant to our reviews in a timely manner continue to cause 
delays to our work and consume resources.  They also have a substantial impact on 
the morale of the auditors, analysts, agents, and lawyers who work extraordinarily 
hard every day to do the difficult oversight work that is expected of them.  Far too 
often, they face challenges getting timely access to information from some 
Department components.  Indeed, even routine requests can sometimes become a 
challenge.  For example, in two ongoing audits, we even had trouble getting 
organizational charts in a timely manner. 

 
We remain hopeful that this matter will be resolved promptly with a legal 

opinion concluding that the IG Act entitles the OIG to independent access to the 
records and information that we seek.  Indeed, a contrary opinion, which 
interpreted the IG Act in a manner that resulted in limitations on the OIG’s access 
to documents, would be unprecedented and would be contrary to over 20 years of 
policy, practice, and experience within the Department.  As we discuss in our 
attached legal summary, for the OIG’s first 22 years of existence, until the FBI 
raised legal objections in 2010 and 2011, the OIG received without controversy or 
question grand jury, Title III, and FCRA information in connection with reviews in 
which the information was relevant, including from the FBI.  Should an OLC legal 
opinion interpret the IG Act in a manner that results in limits on our ability to 
access information pursuant to the IG Act, we will request a prompt legislative 
remedy, which the Department has said it will work with us on. 

 
For the past 25 years, my Office has demonstrated that effective and 

independent oversight saves taxpayers money and improves the Department’s 
operations.  Actions that limit, condition, or delay access to information have 
substantial consequences for our work and lead to incomplete, inaccurate, or 
significantly delayed findings or recommendations.  In order to avoid these 
consequences, the pending access issues need to be resolved promptly, hopefully 
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through a legal opinion from OLC finding that Section 6(a) of the IG Act means 
what it says, namely that the OIG is entitled “to have access to all records . . . or 
other material available to the” Department, which must be construed as timely, 
complete, and independent access to information in the Department’s possession. 

 
This concludes my prepared statement.  I would be pleased to answer any 

questions that you may have. 
  



 

 

 

ATTACHMENT 1 



The OIG’s Legal Views Regarding Access to Information1 
 
Historical Background 
 

The legal issues currently pending before OLC concern the scope of the OIG’s 
right during its audits and reviews to obtain access to documents and materials 
available to the DOJ that were obtained pursuant to a grand jury proceeding, the 
federal wiretap statute, and Section 1681u of the Fair Credit Reporting Act, 
15 U.S.C. § 1681 (FCRA). 

 
As discussed in detail below, the legal position adopted by the FBI in 2011, 

which raised objections to the OIG’s ability to access certain records in the FBI’s 
possession, was contrary to the plain language of the IG Act, the FBI’s own prior 
practice, precedent throughout the Department, prior OLC opinions, prior judicial 
opinions, and the plain language of the relevant laws.  It also was inconsistent with 
the actions of prior Attorneys General who expanded the OIG’s jurisdiction and 
authority to ensure independent oversight of the Department’s law enforcement 
components, including the FBI and DEA.  Specifically, in 1994, Attorney General 
Reno issued an order expanding the OIG jurisdiction to include investigating 
misconduct of Department law enforcement agents, other than those employed by 
the FBI and the Drug Enforcement Administration (DEA).  In 2001, Attorney 
General Ashcroft authorized the OIG to investigate allegations of misconduct 
involving FBI and DEA employees.  Congress subsequently codified these 
expansions of the OIG’s jurisdiction.  In deciding to have independent oversight of 
the Department’s law enforcement components, Congress and Attorneys General 
Reno and Ashcroft surely intended that the OIG would have access to records, such 
as grand jury and wiretap information, which are regularly a part of law 
enforcement’s work.  
 
 Not surprisingly, given this history and the plain language of the IG Act, the 
OIG’s ability to access to these categories of information had not even been 
controversial within the Department prior to 2010 and 2011, when the FBI first 
raised its objections in connection with OIG reviews assessing the FBI’s use of 
national security letters, the ATF’s investigation known as Operation Fast and 
Furious, and the Department’s use of the material witness statute.  These legal 
objections stood in sharp contrast to the established practice by the FBI and 
throughout the Department for over 20 years, during which time the OIG received 
grand jury, Title III, or FCRA information in at least 10 major reviews and 
investigations.  This included several instances where we received the information 
directly from the FBI in response to document requests, including our 2010 review 
of the FBI’s investigations of domestic advocacy groups, our 2010 review of the 
FBI’s use of “exigent letters,” and our 2007 and 2008 reviews of the FBI’s use of 
national security letters.  We also obtained, without any pre-screening by the FBI or 

                                                           
1  We have attached to this testimony several letters and memoranda exchanged between the 

Department’s leadership and the OIG that are relevant to the matters at issue.  Each of these documents is already 
available to the public online.  See, e.g., http://www.grassley.senate.gov/news/news-releases/grassley-statement-
fbi-oversight-hearing-1 (containing a link to these documents).  

http://www.grassley.senate.gov/news/news-releases/grassley-statement-fbi-oversight-hearing-1
http://www.grassley.senate.gov/news/news-releases/grassley-statement-fbi-oversight-hearing-1
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the Department, broad access to FBI investigative files in some of our most 
sensitive reviews and investigations, such as our 2003 review of the FBI’s 
performance in deterring, detecting, and investigating the espionage activities of 
Robert Philip Hanssen and our 2006 review of the FBI’s handling and oversight of 
FBI asset Katrina Leung.  Notably, in several of these matters, senior lawyers at the 
FBI and the Department, including U.S. Attorneys, participated in the decisions to 
provide these categories of information to the OIG.   
 
 Ironically, while the OIG is the only Department entity with a standalone 
statutory mandate to conduct independent oversight of Department programs and 
personnel, and the only Department entity with an express statutory right of access 
to records for these purposes, we are also the only Department oversight entity 
whose legal authority to access these materials for oversight purposes has been 
questioned.  We understand that two other DOJ entities that conduct oversight of 
Department programs and personnel – the Office of Professional Responsibility 
(OPR) and the DOJ National Security Division’s (NSD) Oversight Section – have 
been and continue to be provided access to the three categories of information for 
purposes of oversight.  In their oversight capacities, the activities of OPR and NSD 
are indistinguishable from the OIG, except for our statutory independence and their 
lack of statutory independence.  Yet the OPR’s and NSD’s legal access to 
information have not been similarly questioned.  This disparate treatment is 
unexplainable, particularly in light of the fact that the OIG is the only one of these 
three entities which is independent from the Department and to which Congress 
has granted explicit statutory authority to access documents and materials.  
 
OIG Legal Position 
 

The following summarizes the legal views that I provided to the Department 
recently, which mirror the legal views my Office has advocated to the Department 
since the FBI first raised its objections in 2011.  As described in detail below, my 
view is that the OIG is entitled to receive grand jury, Title III, and FCRA information 
for its oversight reviews and investigations pursuant to the IG Act, unless and until 
the Attorney General finds it necessary to invoke the process to prevent such 
access that is described in Section 8E of the IG Act.   

 
A. The IG Act Provides a Comprehensive Statutory Scheme Authorizing 

Inspector General Access to Information. 
 

The IG Act is an explicit statement of Congress's desire to create and 
maintain independent and objective oversight organizations inside of certain federal 
agencies, including the Department of Justice, without agency interference.  Crucial 
to this independent and objective oversight is having prompt and complete access 
to documents and information relating to the programs they oversee.  Recognizing 
this, Section 6(a) of the IG Act authorizes Inspectors General “to have access to all 
records, reports, audits, reviews, documents, papers, recommendations, or other 
material available to the applicable establishment which relate to programs and 
operations with respect to which that Inspector General has responsibilities under 
this Act.”  The Act also authorizes the IGs to request necessary information or 
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assistance from "any Federal, State, or local governmental agency or unit thereof,” 
including the particular establishments the Inspectors General oversee.  Together, 
these two statutory provisions operate to ensure that the Inspectors General are 
able to access the information necessary to fulfill their oversight responsibilities.  

 
In the law creating the DOJ OIG, Congress inserted an exception to the 

general access authority granted to Inspectors General.  Section 8E of the IG Act 
provides the Attorney General the authority, under specified circumstances and 
using a specific procedure, to prohibit the OIG from carrying out or completing an 
audit or investigation, or from issuing any subpoena.  This authority may only be 
exercised by the Attorney General, and only with respect to specific kinds of 
sensitive information.  The Attorney General must specifically determine that the 
prohibition on the Inspector General’s exercise of authority is necessary to prevent 
the disclosure of certain specifically described categories of information, or to 
prevent the significant impairment to the national interests of the United States.  
These provisions represent an acknowledgement of the fact that the Department 
often handles highly sensitive criminal and national security information, the 
premature disclosure of which could pose a threat to the national interests. 

 
Together, these provisions – the affirmative and explicit authority to access 

documents and materials contained in Section 6, and the carefully circumscribed 
exception to that authority Congress included in Section 8E – demonstrate that the 
IG Act, as amended, provides a detailed and comprehensive statutory scheme that 
fully delineates the OIG’s authority to access information available to the 
Department.  Congress could not have been any clearer. 
 

B. The OIG Also Is Entitled To Access the Information on Other Grounds. 
 

While the IG Act explicitly authorizes the OIG’s access to grand jury, Title III, 
and FCRA information, the OIG also is entitled to access each of these categories of 
information on independent grounds. 

 
1. The OIG is Entitled to Receive Grand Jury Materials as an “Attorney 

for the Government” Under Rule 6(e)(3)(A)(i). 
 

The OIG may receive direct access to grand jury information pursuant to 
Federal Rule of Criminal Procedure 6(e)(3)(A)(i), which provides that disclosure of 
grand jury information may be made to “an attorney for the government for use in 
performing that attorney’s duty.”   

 
An OLC opinion issued in 1984 concluded that OPR attorneys qualify for 

access under Rule 6(e)(3)(A)(i), not requiring a court order or other Department 
authorization, because they are part of the supervisory chain conducting oversight 
of the conduct of Department attorneys before the grand jury.  The OIG is, 
similarly, part of the supervisory chain conducing oversight of the conduct of law 
enforcement officials, fulfilling a supervisory function directed at maintaining the 
highest standards of conduct by Department employees.  The Inspector General is 
currently and has historically been an attorney (with one early exception), and the 
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OIG employs attorneys to perform the oversight work that would require access to 
grand jury material.  Similarly, while there is no requirement that the head of OPR 
must be an attorney, the position has always been held by one, and OPR employs 
attorneys to perform its work.  The OIG, therefore, stands in the same legal shoes 
as OPR for these purposes.     

 
Moreover, the only two federal judges who have ruled on the issue of OIG 

access to grand jury material in connection with a non-criminal OIG review 
concluded that the OIG was entitled to access the information.  In so doing, the 
District Judges adopted the legal position that was being advocated by the 
Department itself, which relied on the reasoning of OLC’s 1984 opinion regarding 
OPR access to grand jury material.  Specifically, the District Judges ruled that 
disclosure of grand jury material to the OIG is permissible because it constitutes 
disclosure to "an attorney for the government for use in the performance of such 
attorney's duty" under Federal Rule of Criminal Procedure 6(e)(3)(A)(i).2  
 

2. The OIG is Also Entitled to Receive Title III Information Because 
OIG Personnel Are “Investigative or Law Enforcement Officers” and 
Disclosure is Appropriate for the Proper Performance of the 
Inspector General’s Official Duties. 

 
Title III itself, as already interpreted by the OLC, provides a basis in addition 

to the IG Act for the OIG to obtain access to TIII materials.  Section 2517 governs 
an investigative or law enforcement officer’s disclosure and use of Title III 
information and provides in relevant part: 
 

Any investigative or law enforcement officer who, by any means 
authorized by this chapter, has obtained knowledge of the contents of 
any wire, oral, or electronic communication, or evidence derived 
therefrom, may disclose such contents to another investigative or law 
enforcement officer to the extent that such disclosure is appropriate 
for the proper performance of the official duties of the officer making 
or receiving the disclosure. 

 
That OIG investigators qualify as an “investigative or law enforcement 

officer” for purposes of Title III is not in doubt.  They qualify as such under the 
plain text of these provisions pursuant to their official law enforcement duties under 
the IG Act.  Moreover, the OLC itself has already determined that OIG agents 
qualify as such, having issued an opinion in 1990 concluding that OIG agents 
qualify as “investigative officers” authorized to disclose or receive Title III 
information.  See Whether Agents of the Department of Justice Office of the 
Inspector General are “Investigative or Law Enforcement Officers” Within the 
Meaning of 18 U.S.C. § 2510(7), 14 Op. O.L.C. 107, 109-10 (1990). 
 

Nevertheless, the FBI cited to a separate OLC opinion issued in 2000, which 
construed the meaning of “official duties” narrowly in the context of dissemination 

                                                           
2  These rulings, and the Department’s memoranda supporting their conclusion, are attached. 
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of Title III material outside of the Department to the intelligence community, whose 
employees the OLC found were not “investigative or law enforcement officers” for 
purposes of Title III.  See Sharing Title III Electronic Surveillance Material With The 
Intelligence Community, 24 Op. O.L.C. 261 (2000).  The 2000 OLC decision 
concluded that disclosure was appropriate when the official duties were “related to 
the prevention, investigation, or prosecution of criminal conduct.”  In each of the 
OIG reviews where the FBI refused to produce Title III information, the OIG review 
team included OIG law enforcement agents.  Moreover, unlike many of the official 
duties of the intelligence community employees at issue in the 2000 decision, the 
work of OIG law enforcement agents to oversee Department law enforcement 
agencies like the FBI is always and inherently “related to the prevention, 
investigation, or prosecution of criminal conduct.”  In light of the plain text of 
Sections 2510(7) – as well as the express authorization contained within the IG Act 
– the pending matters are clearly different from the factual circumstances found in 
the 2000 OLC opinion.   

 
Further, providing documents to the OIG in the context of a duly authorized 

review would be “appropriate to the proper performance of the official duties of the 
official making . . . the disclosure,” particularly in light of that official’s duty to 
cooperate fully with the OIG’s investigations and reviews.  This would constitute a 
second, independent basis for meeting the second requirement of Section 2517(1). 

 
3. The OIG also is Permitted to Receive FCRA Information Under the 

FCRA Statute.  
 

In Section 1681u of FCRA, Congress provided the FBI with authority to use 
national security letters to obtain limited credit report information and consumer 
identifying information in counterintelligence investigations.  In so doing, Congress 
also limited the dissemination of information collected under this new authority, and 
created an exception to that limitation, as follows:  “The Federal Bureau of 
Investigation may not disseminate information obtained pursuant to this section 
outside of the Federal Bureau of Investigation, except to other Federal agencies as 
may be necessary for the approval or conduct of a foreign counterintelligence 
investigation . . . .”   
 

The FBI cited this provision in objecting in 2011 to providing FCRA 
information to the OIG, which is outside the FBI.  However, the FBI’s reading of this 
provision is inconsistent with Congressional intent, the Department’s reading of the 
statute, and the FBI’s own actions in regularly sharing FCRA information with 
Department employees who are outside the FBI.  The Congressional intent in 
limiting the dissemination of such information was to ensure that information 
collected under the FBI’s newly expanded NSL authority was not improperly 
reported or shared with other agencies.  In short, its purpose was to protect privacy 
and civil liberties of the individuals whose credit information had been obtained.  
Further, in the USA PATRIOT Improvement and Reauthorization Act of 2005 (Patriot 
Reauthorization Act), Congress directed the OIG to “perform an audit of the 
effectiveness and use, including any improper or illegal use, of national security 
letters issued by the Department of Justice.”  This same section of the Act defined 
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national security letters to include requests made pursuant to Section 1681u.  
Fulfilling the Congressional mandates of the Patriot Reauthorization Act thus clearly 
required the OIG to have access to information the Department obtained through 
national security letters, including Section 1681u credit report information.  Yet, 
that Act contained no provision granting the OIG access to Section 1681u 
information.  Thus, Congress surely believed the OIG already was entitled to access 
FCRA information in order to audit its dissemination.   
 

Further, the Department’s and the FBI’s past practice is consistent with this 
reading of Section 1681u(f).  In our national security letter reviews prior to 2011, 
the FBI provided to the OIG, without objection, full access to FCRA information as 
well as to all other information it obtained through its use of national security 
letters.  There was no suggestion by anyone at the Department or the FBI that 
Section 1681u limited such access.  In those reviews, issued in 2007 and 2008, we 
found that FBI personnel did not fully understand the statutory requirements of 
FCRA and had in certain cases requested or received information they were not 
entitled to receive pursuant to Section 1681u.  Then, during our third national 
security letters follow up review (a report we issued just last month), which 
evaluated the FBI’s progress in addressing the recommendations in our prior 
reports, including its handling of FCRA information, the FBI raised this new legal 
objection even though we asked for the exact same type of information that the FBI 
previously had readily provided to us.   

 
Additionally, the FBI has routinely provided, and the Department has 

routinely allowed, exactly these kinds of FBI disseminations of FCRA information to 
the NSD’s Oversight Section in furtherance of NSD’s oversight reviews of the FBI – 
oversight that was implemented in response to the OIG findings about the FBI’s 
misuse of national security letter reports and related matters.  These NSD reviews, 
which are patterned after the OIG’s reviews, examine whether the FBI is using 
national security letters in accordance with applicable laws and policies.  The FBI 
provides the NSD with access to FCRA information in its field office files on a 
quarterly basis.  We agree that this practice is lawful as to NSD, even though NSD 
is outside the FBI, and we see no need to invoke additional legal justifications to 
provide the OIG with information that is routinely provided to NSD for an identical 
purpose of conducting oversight of the FBI.   
 
Conclusion 
 

In summary, the OIG is entitled to all three categories of information 
pursuant to the IG Act, which is a comprehensive statutory scheme that explicitly 
delineates the scope of the OIG’s authority to access information and the 
exceptions to such access.  In addition, each of the specific laws at issue 
independently supports OIG access to the information.   



 

 

 

ATTACHMENT 2 























































































































 

 

 

ATTACHMENT 3 



IN THE UNITED STATES DISTRICT COURT FOR

JUN4 1998
WESTERN DISTRICT OF OKLAHOMA

IN RE MATTERS OCCURRING )
BEFORE THE GRAND JURY ) MISCELLANEOUS #39
IMPANELED JULY 16, 1996 )

MOTION FOR ORDER PERMITTING DISCLOSURE

OF MATTERS OCCURRING BEFORE THE GRAND JURY

The United States ofAmerica moves this Court, pursuant to Federal Rule of

Criminal Procedure 6(e)(3)(A)(i), for an order authorizingthe disclosure ofcertain matters

occurring before Grand Jury No. 96-02, to attorneys, investigators, and supervisorypersonnelof

the OfiSce ofthe Inspector General (OIG) of the Department ofJustice.

In support ofthis motion, the United States represents as follows:

1. The OIG is conducting an investigation concerning the conduct ofa Federal

Bureau ofInvestigation (FBI) Special Agent, including a review ofcertain conduct by the Special

Agent in appearances before Grand Jury No. 96-02.

2. The OIG has jurisdiction to investigateallegations ofprofessional misconduct

by Department ofJustice employees, including, under certain circumstances which are applicable

here, FBI employees.

3. To perform its supervisory and oversight duties ofevaluating the propriety of

the Special Agent's conduct before the grandjury and to report its findings to the appropriate

authorities, the OIG requires access to certaintranscriptsofproceedingsand exhibits before

Grand Jury No. 96-02. Disclosure of such matters is proper pursuant to Fed.R.Crim.P.

6(e)(3)(A)(i).



4. Disclosure to the OIG of the requestedgrandjury materials may be the only

viable method to enable the OIG to perform its oversight duty to ensure that the integrity of

proceedings and conduct before the grand jury is preserved.

WHEREFORE, for the reasons set forth above and for such further reasons as are

set forth in the accompanying Memorandum ofPoints and Authorities, the United States requests

that this Court issue an order authorizingdisclosure ofcertain matters occurring before Grand

Jury No, 96-02 to attorneys, investigators, and supervisory personnel of the OIG.

Respectfiilly submitted,

BILL LAND LEE

Acting Assistant Attorney General
Civil Rights Division

^iMjCEVINFORDEl
Trial Attorney, Chiftinal Section
CivilRights Division
U.S. Department ofJustice
601 D St., NW; Rm. 5532
Washington, D.C. 20530
202-514-4164
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IN THE UNITED STATES DISTRICT COURT FOR THE
JUN 4 1998

WESTERN DISTRICT OFOKLAHOMA fiOBESraoENNiacifp^

IN RE MATTERS OCCURRING ) .
BEFORE THE GRAND JURY ) MISCELLANEOUS #39
IMPANELED JULY 16, 1996 )

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
ORDER PERMnriNG DISCLOSURE

OF MATTERS OCCURRING BEFORE THE GRAND JURY

The United States has received a request from the Office of the Inspector General

(OIG), Department of Justice, for access to transcripts of certain proceedings and othermaterials

occurring before Grand Jury No. 96-02 ofthe United States District Court for the Western

District of Oklahoma. TheOIGis investigating allegations of misconduct involving a Special

Agent of the Federal Bureau of Investigation (FBI), which in part involve purported misconduct

before Grand Jury No. 96-02.

Under Department of Justice regulations, the OIGis responsible for reviewing

allegations of misconduct against Department employees, including FBI employees when so

directed bytheDeputy Attorney General. The Deputy Attorney General has directed the OIG to

investigate allegations of misconduct made against FBI employees in connection with matters that

include theirconduct in proceedings before Grand JuryNo. 96-02.

Pursuant to Fed.R.Crim.P. 6(e)(3)(A)(i), a court order authorizing disclosure of

grand jury materials to theOIG may notbenecessary asa prerequisite to OIG personnel gaining

accessto grandjury material pertinent to matters that it is reviewing. Instead, because the OIGis

exercising supervisory and oversight functions with respect to the conductof investigators who

appearbefore the grand jury, disclosure of the pertinent grand jury materials to the OIGwould be

properpursuant to Fed.R.Crim.?. 6(e)(3)(A)(i), which permits disclosure to "anattorney for the

government for use in the performance ofsuchattorney's duty[,]" without the needfor a court

order. Ifthere has been misconduct before a grandjury, a reviewofgrandjury materials by the



OIG is essential to ensure the integrityof the grand jury proceedings.

Nevertheless, in the face ofsome ofthe broad language in United States v. Sells

Engineering. Inc.. 463 U.S. 418 (1983), that "disclosure to attorneys other than prosecutors

[must] be judiciallysupervisedrather than automatic[,]" i(L, the United States believes that the

most cautious and prudent procedure would be to obtain a court order authorizing disclosure

pursuant to Fed.R.Crim.P. 6(e)(3)(A)(i). The Sells opinionrecognizesthat disclosure ofgrand

jury materialscan be made to persons who are not necessarily "prosecutors," such as a

"supervisor" and members ofthe "prosecution team," at 429, n.11, but who are nevertheless

indispensableto an effectivecriminal law enforcement effort. To perform properly their oversight

role, supervisors must be able to review grand jury materials for the purpose ofdetermining

whether prosecutors or investigatorshave engaged in misconductbefore the grand jury.

Otherwise, the alleged misconduct, if it existed, could go unchecked, thereby subverting the

workings ofthe criminal justice system. For this reason, it is appropriate for the OIG, as a

delegee ofthe AttorneyGeneral for purposes ofoverseeing and advising with respect to the

ethical conduct ofDepartment ofJustice employees, to reviewgrand jury materials and make

recommendations to the AttorneyGeneral or other supervisor regarding conduct in particular

cases.

In addition, the order as sought here does not implicate the policyconcerns

addressedby the Court in Sells. The grandjury material sought by the OIG is not being obtained

in furtherance ofany civil investigation ofthe subjects ofthe grand jury inquiry, but rather to

review certain conduct ofa Department employee before and in relation to the grand jury

proceedings. Without this disclosure, there may be no way for administrative action to be taken

against Department employees who commit misconduct in the grandjury.

For the foregoing reasons, the United States urges the Court to enter an order

authorizing disclosure ofmattersoccurringbefore the grandjury that are relevant to the OIG's

investigation ofmisconduct to personnel ofthe OIG. Suchpersonnel will be advisedoftheir
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responsibilities to protect grandjury materials in accordancewith Fed.R.Crim.P. 6(e)(3)(B).

Respectfully submitted.

BILL LAND LEE

Acting Assistant Attorney General
Civil Rights Division
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KEVIN FORDERi
Trial Attorney, Cnminal Section
Civil Rights Division
U.S. Department ofJustice
601 D St., NW; Rm. 5532
Washington, D.C. 20530
202-514-4164.



UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

IN RE GRAND JURY PROCEEDINGS: MISC. NO. 96-02

AFFJ:PAV3:T of inspector general MICHAEL R. BROMWICH

I, Michael R. Broiiiwich, do hereby declare and state as

follows:

1. I am Inspector General of the Department of Justice, and

I am an attorney authorized to practice law on behalf of the

Department. The Office of the Inspector General is responsible

for investigating allegations of misconduct made against

Department of Justice employees, including employees of the

Federal Bureau of Investigation when so directed by the Deputy

Attorney General. On October 3, 1997, the Deputy Attorney

General directed the OIG to investigate allegations of misconduct

made against FBI and other Department employees for their conduct

following the death of Kenneth Trentadue.

2. The OIG has received allegations that an FBI Special

Agent may have testified falsely before the grand jury that was

investigating the death of Kenneth Trentadue. Obtaining grand

jury materials relating to the conduct of the FBI Special Agent

before the grand jury is essential if the OIG is to properly

evaluate the merits of the allegation.

3. The OIG and the Office of Professional Responsibility,

two of the Department entities responsible for investigating

allegations of misconduct against Department employees, have

received grand jury material in other matters pursuant to their

responsibilities to investigate misconduct. In 1984, the

Department of Justice Office of Legal Counsel issued an opinion



on behalf of the Department stating that the limitations set by

the Supreme Court in United States v. Sells Engineering. Inc.^

463 U.S. 418 (1983), did not apply to disclosure to Department

ethics offices in the conduct of their official duties. On the

basis of that opinion, the OIG and OPR have, in appropriate

cases, sought access to grand jury materials in investigations of

misconduct before the grand jury. In all matters within my

knowledge in which requests for disclosure have been submitted to

them, the courts have granted access to the materials.

4. Personnel of the OIG are aware of their responsibility

to safeguard grand jury material pursuant to Federal Rule of

Criminal Procedure 6(e) and will conduct themselves accordingly.

I declare under penalty of perjury that the foregoing is

true and correct.

June 3, 1998

Michael R. Bromwich
Inspector General



IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF OKLAHOMA

IN RE MATTERS OCCURRING

BEFORE THE GRAND JURY

IMPANELED JULY 16, 1996
MISCELLANEOUS #39

ORDER

Upon the Motion of the United States Attorney for the Western District of

Oklahomafor the issuance ofan Order pursuant to Rule 6(e)(3)(A)(i) of the Federal Rules of

Criminal Procedure, and for the reasons set forth in the accompanying Motion and Memorandum

ofPoints and Authorities, the Court finds that the Department ofJustice Officeofthe Inspector

General (OIG) investigation ofalleged misconduct before the grand jury is supervisory in nature

with respect to ethical conduct ofDepartment employees, includinga Special Agent ofthe

Federal Bureau ofInvestigation. Accordingly, disclosure ofgrand jury materials to the OIG

constitutes disclosure to "an attorney for the government for use in the performance ofsuch

attorney's duty[.]" Fed.R.Crim.P. 6(e)(3)(A)(i).

Accordingly, it is hereby ORDERED that appropriate personnel in the Office of

the Inspector General may be granted access to matters occurring before Grand Jury No. 96-02 in

connection with an OIG investigation ofalleged misconduct by an FBI Special Agent in

proceedings before that grand juiy.

jOy^fUnited States District Judge
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