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PENALTIES

FRIDAY, MAY 30, 2014

HOUSE OF REPRESENTATIVES
OVER-CRIMINALIZATION TASK FORCE OF 2014
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Task Force met, pursuant to call, at 9:01 a.m., in room 2237,
Rayburn House Office Building, the Honorable Louie Gohmert
(Vice-Chairman of the Subcommittee) presiding.

Present: Representatives Gohmert, Goodlatte, Bachus, Holding,
Scott, Conyers, Cohen, and Jeffries.

Staff Present: (Majority) Robert Parmiter, Counsel; Alicia
Church, Clerk; and (Minority) Ron LeGrand, Counsel.

Mr. GOHMERT. The Over-Criminalization Task Force hearing will
come to order. Without objection, the Chair is authorized to declare
recesses of the Task Force at any time.

We will welcome our witnesses today.

Mr. William G. “Bill” Otis an adjunct professor at Georgetown
Law. He has held a number of positions in the Federal Govern-
ment: Chief of the Appellate Division, U.S. Attorney’s Office for the
Eastern District of Virginia, Counselor to the Administrator, Drug
Enforcement Administration, and Special Counsel to President
George H.W. Bush. He has written several op-ed pieces on criminal
law for USA Today, Forbes, The Washington Post, and U.S. News
& World Report; has been interviewed and quoted by The New
York Times and The Wall Street Journal; has testified as an expert
witness before Congress; has appeared on various network pro-
grams and as a contributor to the blogs Crime and Consequences
and Power Line. Mr. Otis obtained his undergraduate degree at the
University of North Carolina and his juris doctorate at Stanford
Law School.

The Chair will now recognize the gentleman from North Caro-
lina, Mr. Holding, to introduce our second witness.

Mr. HOLDING. Mr. Chairman, it is my pleasure today to intro-
duce a leader in this battle fighting against drug crimes, former
Assistant United States Eric Evenson, who is here today. Mr.
Evenson retired December of last year after more than two decades
as a Federal prosecutor and after significant experience as a pros-
ecutor in the State courts of North Carolina. He served as an as-
sistant district attorney for a number of years in both Greensboro
and Durham. His perspective as a frontline Federal prosecutor I
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think will be invaluable, Mr. Chairman, to the Task Force consider-
ation of Federal penalties.

I came to know Eric when I served as First Assistant United
States Attorney in the Eastern District of North Carolina. When I
joined the office in 2002, Eric was already leading our Organized
Crime Drug Enforcement Task Force, as you know, OCDETF, Mr.
Chairman, task force, coordinating Federal investigations and pros-
ecutions of high-level interstate and international drug trafficking.

Throughout his tenure, Eric believed strongly and demonstrated
clearly that tough, cooperative, and sustained pressure on drug-
trafficking organizations could reduce the flow of drugs, could re-
move the worst offenders, and could drive down the crime rate and
make our communities safer. Under Eric’s leadership, our OCDETF
unit pursued large numbers of serious drug traffickers and gained
the cooperation of defendants whose information was critical to our
ability to infiltrate, disrupt, and dismantle these organizations.

During his tenure, Eric received two Director’s Awards from the
United States Department of Justice for outstanding prosecutions
and one from Attorney General Janet Reno and one from Attorney
General Eric Holder before retiring from the Department of Justice
in November of 2013.

Mr. Chairman, I think Eric’s expertise and his deep knowledge
of what works and what doesn’t work will aid this Committee as
it considers issues currently facing our country in the area of drug
control and sentencing policy. So I am pleased to welcome my
friend and colleague here today. And I hope that all the Members
of the Task Force will benefit from his perspective. Thank you.

Mr. GOHMERT. Thank you very much.

Our next witness, Mr. Marc Levin. Marc A. Levin is director of
the Center for Effective Justice at the Texas Public Policy Founda-
tion and policy director of its Right on Crime Initiative, which he
led the effort to develop in 2010.

Mr. Levin helped develop the Right on Crime Initiative, which
was launched by the Texas Public Policy Foundation at the end of
the 2010. Right on Crime has become the national clearinghouse
for conservative criminal justice reforms, receiving coverage in out-
lets such as The Wall Street Journal, National Review, New York
Times, Fox Business News, and The Washington Post. Mr. Levin
has testified on sentencing reform and solitary confinement at sep-
arate hearings before the Senate Judiciary Committee, and has tes-
tified before State legislatures. Mr. Levin served as a law clerk to
Judge Will Garwood on the U.S. Court of Appeals for the Fifth Cir-
cuit, and staff attorney at the Texas Supreme Court.

Our next witness, Mr. Bryan Stevenson. Mr. Stevenson rep-
resents the Equal Justice Initiative. He is also clinical faculty at
New York University School of Law. Mr. Stevenson has rep-
resented capital defendants and death row prisoners since 1985,
when he was a staff attorney with the Southern Center for Human
Rights in Atlanta, Georgia. Since 1989, he has been executive di-
rector of the Equal Justice Initiative, a private, nonprofit law orga-
nization he founded.

The focus is on social justice and human rights in the context of
criminal justice reform in the United States. EJI litigates on behalf
of condemned prisoners, juvenile offenders, people wrongly con-
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victed or charged, poor people denied effective representation, and
others whose trials are marked by racial bias or prosecutorial mis-
conduct.

Mr. Stevenson has served as a visiting professor of law at the
University of Michigan School of Law. He has also published sev-
eral widely disseminated manuals on capital litigation and written
extensively on criminal justice, capital punishment, and civil rights
issues. Mr. Stevenson is a graduate of Harvard, with both a mas-
ter’s in public policy from the Kennedy School of Government and
a JD from the School of Law.

So the witnesses’ written statements will be entered into the
record in their entirety. I will ask the witnesses to summarize each
testimony in 5 minutes or less. To help you stay within that time,
there is a timing light in front of you there. The light will switch
from green to yellow, indicating you have 1 minute to conclude
your testimony; when the light turns red, it indicates the witness’
5 minutes have expired.

At this time, unless there is objection, I want to offer the state-
ment of our Chairman, James Sensenbrenner, Jr., for the Over-
Criminalization Task Force. Know that our thoughts and prayers
are for Chairman Sensenbrenner and his wife with the health
issues that she has had for a week or so. And so hearts and prayers
go out for both of them. And I have a statement here that I would
enter into the record. If there is no objection, hearing no objection,
that will be so order.

[The prepared statement of Mr. Sensenbrenner follows:]

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep-
resentative in Congress from the State of Wisconsin, and Chairman, Over-
Criminalization Task Force of 2014

Good morning and welcome to the seventh hearing of the Judiciary Committee’s
Over-Criminalization Task Force. Over its first six months of existence, the Task
Force conducted an in-depth evaluation of the over-criminalization problem. This
year, the Task Force has held two hearings, focusing on Criminal Code Reform and
the Over-federalization of criminal law.

These hearings have followed a logical progression. The Task Force began its
work by analyzing whether the mens rea, or intent requirements, in the federal
criminal code are appropriate and sufficient to ensure that, except in very specific
circumstances, nobody is convicted of a crime without the intent to do something
that the law forbids. The Task Force next engaged in an examination of regulatory
crimes, where the lack of an adequate intent requirement is often an issue. I firmly
believe that, if the regulated conduct is important enough to carry a criminal pen-
alty, it is something Congress should vote upon, rather than leaving it to a regulator
to implement. For example, we heard testimony from a witness who unknowingly
violated the Clean Water Act by re-routing sewage in an emergency, and found him-
self facing up to five years in federal prison. The Department of Justice informed
us that the statute they used to prosecute this individual was the same one used
to prosecute BP for dumping millions of gallons of oil into the Gulf of Mexico. Clear-
ly there is a significant problem here.

The Task Force then held hearings on the need for reform of the federal Criminal
Code, which we know contains over 4,500 criminal statutes, and the related issue
of the over-federalization of the criminal law. Our work continues today, as the Task
Force will take the next logical step by analyzing the penalties associated with the
over-criminalization of federal law.

As our previous hearings have illustrated, one of the most important issues facing
this Task Force is whether certain conduct—even conduct which we all agree should
be regulated by the federal government—should subject violators to criminal pen-
alties, including incarceration. I think we can all agree, for example, that American
citizens should be strongly discouraged from polluting our lakes, rivers and oceans.
But should doing so—particularly unknowingly—rise to the level of a federal crimi-
nal conviction? Should Americans face prison time for mistakenly checking the
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wrong box on a form? What about for violating the laws of a foreign country? Alarm-
ingly, as we know from our previous hearings, these are not hypothetical situations.

The issue of federal criminal penalties has received significant attention on Cap-
itol Hill over the past year, and not just from this Task Force. In particular, many
Members have advocated for cutting mandatory minimum penalties, especially those
that apply to drug trafficking crimes. Proponents of this approach have asserted
that it would serve to reduce the federal budget, trim the prison population, and
ensure that federal judges have greater discretion and flexibility when sentencing
drug traffickers. However, as I have stated in previous hearings, I am a strong pro-
ponent of determinate sentencing—particularly that an individual who violates the
law should receive the same sentence in Springfield, Virginia, as he would in
Springfield, Illinois. Congress is the branch of government responsible for assigning
culpability to criminal conduct, including culpability for offenses that we determine
are so significant as to require mandatory incarceration.

Additionally, even Attorney General Holder has admitted that the nation cur-
rently faces a “serious public health crisis” with respect to heroin. This is a rare
instance where I agree with the Attorney General. Given that we are facing a heroin
epidemic in this country, I have significant concerns with any legislative proposal
to cut penalties for those who are bringing significant quantities of this poison into
our communities.

I look forward to hearing from our distinguished panel about these and other
issues associated with federal over-criminalization penalties.

I want to thank the witnesses for appearing today, and look forward to hearing
your perspectives on this important issue.

Mr. GoHMERT. With that, we will turn to the Ranking Member,
Mr. Scott, for his statement.

Mr. Scort. Thank you, Mr. Chairman.

Mr. Chairman, even though the United States represents only 5
percent of the world’s population, we account for over 25 percent
of the world’s prisoners. Since 1980, our Federal prison population
has increased 1,000 percent, the average Federal sentence has dou-
bled, and drug sentences have actually tripled. Drug convictions
alone make up two-thirds of the increase in the Federal prison pop-
ulation. The so-called war on drugs has been waged almost exclu-
sively in poor communities of color, even though data shows that
minorities are no more likely to use or sell illegal drugs or commit
crime. These excessive and discriminatory sentences are driven up
by mandatory minimums, enhancements, and consecutive counts.
In fiscal year 2012, 60 percent of convicted Federal drug defend-
ants were convicted of offenses carrying a mandatory minimum
penalty.

These defendants are not the ones for whom the harsh penalties
were intended. They are not the kingpins, they are not the leaders,
and they are not organizers of criminal syndicates. Rather, data
from the U.S. Sentencing Commission tells us that the vast major-
ity are couriers, street-level dealers, and addicts. More than half of
them have the lowest criminal history category and as a result 93
percent of Federal inmates are nonviolent offenders.

Mandatory minimums are the worst-of-the-worst sound bites
masquerading as crime policy. They sentence people before they
are even charged or convicted, based solely on the name or the code
section of the crime. No consideration is given to the seriousness
of the crime or how minor a role one may have played in the crime
or whether one is a first offender, a young person, or an abused
girlfriend under the control of a boyfriend. The same code section,
for example, that prohibits sex between a 40-year-old and a 13-
year-old also prohibits sex between a 19-year-old and 15-year-old
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high school students. Obviously, they should not be given the same
sentence, but mandatory minimums often require judges to impose
sentences that violate common sense.

The United States already locks up a higher portion of its popu-
lation than any country on Earth. The Pew Center on the States
estimates that any ratio of over 350 per 100,000 in jail today, any-
thing above that, the crime-reduction value of increased incarcer-
ation begins to diminish. They also tell us that any ratio above 500
becomes actually counterproductive, that you have got so many
people locked up that you are actually adding to crime rather than
diminishing crime because you have messed up so many families,
you have wasted so much money, you have got so many felons wan-
dering around that can’t find jobs that you are actually adding to
crime.

But the data shows that in the United States our ratio is not
only above 500, but above 700, leading the world. Some minority
communities have incarceration rates over 4,000 per 100,000, cre-
ating what the Children’s Defense Fund calls the cradle-to-prison
pipeline.

Since 1992, the annual prison costs have gone from $9 billion to
over $65 billion a year, and the rate of increase for prison costs was
six times greater than the increased spending for higher education.
The rates of incarceration we have in this country, looking at crime
and simply suggesting that the main problem is we are not locking
up enough people, doesn’t comport with science, data, or common
sense.

All research shows that when compared to traditional propor-
tional sentencing, mandatory minimums waste money, disrupt ra-
tional sentencing considerations, discriminate against minorities,
and often require judges again to impose sentences that violate
common sense. Even when a prosecutor, a judge, defense counsel,
and probation officers, even the victim, all agree, after having
heard all the evidence, that the mandatory minimum is too severe
for a particular case, there is no choice. The judge’s hands are tied
and the judge must apply the mandatory minimum as a matter of
law.

Despite all the problems with mandatory minimums, Congress is
still trying to pass more, even though there are at least 195 man-
datory minimums already on the books. I believe in what they call
the first law of holes: When you find yourself in a hole, the first
thing you ought to do is stop digging. So if we are going to get rid
of mandatory minimums, we have to stop passing new ones. Unfor-
tunately, we are violating that rule; in fact, we passed a new man-
datory minimum just last week in the House.

Granting Federal judges more discretion in sentencing is the
smart and right thing to do. They are the ones closest to the facts
and the players in each case. But we also have to confront the fact
that over the past 40 years, Congress has been playing politics
rather than working to reduce crime in a smart way.

We have seen alternative strategies that could be used, like the
Youth PROMISE Act that I have introduced, which takes a
proactive approach. It puts evidence-based, cost-effective ap-
proaches in crime reduction into play at the community level with
full community involvement. This strategy has not only been shown
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to reduce crime, but also to save money. It will essentially dis-
mantle the cradle-to-prison pipeline and create a cradle-to-college-
and-career pipeline.

In terms of criminal justice reform, we need to focus our efforts
on distinctly Federal interests and ensure that the sentences of a
correct length are being legislated and imposed. We need to ensure
that Federal collateral consequences of convictions do not serve as
a continuing punishment and burden on individuals who have al-
ready served their time and paid their debt to society. But most of
all, we have to oppose mandatory minimums, enhancements, and
consecutive counts so that we can eliminate the overincarceration
that violates common sense and increases rather than decreases
crime.

Thank you, Mr. Chairman.

Mr. GOHMERT. Thank you, Mr. Scott.

The Chair would ask Mr. Conyers, do you wish to make an open-
ing statement?

Mr. CoNYERS. Yes, Mr. Chairman, I would, please, if it meets
with your approval.

Mr. GOHMERT. The Gentleman is recognized for 5 minutes.

Mr. CoNYERS. Thank you. This is so important. And I welcome
the witnesses and look forward to their testimony.

But the Over-Criminalization Task Force finally focuses today on
what is the most critical failing of our Nation’s criminal justice sys-
tem: The continuing prevalence of racism as evidenced by a Federal
charging and sentencing regime that clearly discriminates against
people of color.

Now, racism has permeated our Nation’s history since the begin-
ning. The Constitution of course referred to slaves as three-fifths
of a man. The Civil War was fought to abolish slavery. And then
Jim Crow raised its ugly head, and the segregation and tactics that
followed are a matter of fact.

We are now approaching the 60th anniversary of Brown v. The
Board of Education, which of struck down separate but equal as
the law of the land. And just last year, we celebrated the 50th an-
niversary of the March on Washington and the passage of the Civil
Rights Act.

As a Nation, we have come so far. We like now to think that our
justice is color blind, that our system is race-neutral. But whether
overt or subconscious, the vestiges of racism are still reflected in
our Federal criminal justice system, and it is all the more insidious
for it. That is because criminal justice is meted out by human
beings with human failings, including bias. No longer does Jim
Crow and overt racism rule the day, but rather coded phrases, such
as policing high crime areas and stop-and-frisk policies, are the
norm, and combined with mandatory minimums so expertly re-
ferred to by our colleague Mr. Scott, and stacking and enhance-
ment penalties, and the so-called three-strikes statutes. It is these
concepts that disproportionately affect communities of color, draw-
ing more and more people into an antagonistic and unforgiving
criminal justice system.

To provide some perspective regarding this problem, I just want
to breeze through this. In the last 40 years the United States pris-
on population has grown by 700 percent and now accounts for 25
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percent of the world’s prisoners. The number of Federal prisoners
alone grew by nearly 50 percent from 2001 to 2010. While only 4
percent of the Federal crimes carry mandatory sentences, 34 per-
cent of those in Federal prison are serving mandatory sentences.

Moreover, the racial impact of the Federal penalty system is
wildly disproportionate. One in nine Black men between the ages
of 20 and 34 are incarcerated. One in 3 Black men and 1 in 6
Latinos will spend some part of their lives in prison, compared to
one 1 in 23 White men. Blacks represent 12 percent of total drug
users in the country, but account for nearly 40 percent of drug-re-
lated arrests.

Now, these numbers are far worse in segregated and impover-
ished communities. In addition to the devastating societal costs of
mass incarceration, it also results in a massive economic cost. The
so-called war on drugs has cost $1 trillion since its beginning, and
the cost to run our Federal prisons cost $6.9 billion in fiscal year
2014.

So before we identify solutions, we must recognize how we insti-
tutionalize and normalize racism today. That is what makes this
discussion this morning so important. I want to focus on how rac-
ism, unconscious or not, has a disproportionate impact on criminal
penalties on minority communities. Bias can begin with a decision
of where and what offenses are investigated. With enough time and
officers in a certain location, it is only a matter of time before they
find reasonable suspicion to stop, detain, and arrest someone or
many people.

At the prosecutorial phase, this bias can be magnified through
decisions about what charges to bring, what plea deal to offer, and
whether mandatory minimums and enhancements apply. People
from poor communities of color are more likely to receive harsher
charges and mandatory penalties.

The mandatory minimums and statutory enhancements so in-
grained in the code that were intended to target so-called kingpins
and violent criminals do no such thing. Their use is now propa-
gated against low-level, nonviolent offenders who are disproportion-
ately poor people of color. The threat of these staggering mandatory
de facto life sentences coerces defendants into pleading guilty. They
impose a trial penalty on those who use their constitutional right
to a jury trial.

I am almost there, Mr. Chairman, and I thank you for your in-
dulgence.

Finally, at sentencing people of color receive harsher sentences
than would Whites for the same conduct through mandatory mini-
mums and other sentencing enhancements.

Racism in America has for the most part ceased to be overt. But
the prevalence of institutionalizing discrimination by writing it into
law 1s just as present today as it was 100 years ago.

The question that stands is this: What can we as a Congress do
about these pressing issues? Finding solutions to unconsciously in-
stitutionalized racism in the criminal justice system and writ large
on our society is not an easy task, but there are steps we can take.
We can begin by rolling back mandatory minimums and stacking
and enhancement sentencing penalties that result in cruel and un-
usual punishment for what are too often low-level offenses. We can
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revest the judiciary with discretion in sentencing. We can reinvest
the judiciary with discretion in sentencing. Not all judges are im-
mune to bias, but in doing so we allow the possibility of propor-
tional sentencing and the ability to overturn unduly harsh sen-
tences due to abuse of discretion.

I conclude on this point, Chairman.

Mr. GOHMERT. You are double your time. And if we do that, we’re
not going to get through because of votes that are coming.

Mr. CoNYERS. All right. Then I will just submit the rest of my
statement. Thank you, Chairman.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

The Over-Criminalization Task Force finally focuses today on what is the most
critical failing of our Nation’s criminal justice system: the continuing prevalence of
racism as evidenced by a federal charging and sentencing regime that clearly dis-
criminates against people of color.

Racism has permeated our nation’s history since the beginning. The Constitution
referred to slaves as three-fifths of a man. The Civil War was fought to abolish slav-
ery, and then Jim Crow raised his ugly head.

We are fast approaching the sixtieth anniversary of Brown v. Board of Education,
which struck down “separate but equal” as the law of the land.

And just last year, we celebrated the fiftieth anniversary of the March on Wash-
ington, and the passage of the Civil Rights Act.

As a nation, we have come so far. We like to now think that justice is colorblind;
that the system is race neutral. But, whether overt or subconscious, the vestiges of
racism are still reflected in our federal criminal justice system, and it is all the more
insidious for it. That is because criminal justice is meted out by human beings with
real human failings, including bias.

No longer does Jim Crow and overt racism rule the day, but rather coded phrases
such as “policing high crime areas” and “stop and frisk” policies are the norm. And
combined with mandatory minimums, stacking and enhancement penalties, and so-
called “three strikes” statutes, it is these concepts that disproportionately affect
communities of color, drawing more and more people into an antagonistic and unfor-
giving criminal justice system.

e To provide some perspective regarding this problem, let’s begin with a
few facts:In the last 40 years, the U.S. prison population has grown by 700%,
and now accounts for 25% of the world’s prisoners. The number of federal
prisoners alone grew by nearly 50% from 2001 to 2010.

e While only 4% of federal crimes carry mandatory minimum sentences, 34%
of those in federal prison are serving mandatory sentences.

Moreover, the racial impact of the federal penalty system is wildly dispropor-
tionate:

e 1-in-9 black men between ages 20 and 34 are incarcerated.

e 1-in-3 black men, and 1-in-6 Latinos will spend some part of their lives in
prison, compared to 1-in-23 white men.

o Blacks represent 12% of total drug users in the country, but account for near-
ly 40% of drug related arrests.

These numbers are far worse in segregated and impoverished communities.

In addition to the devastating societal cost of mass incarceration, it also results
in a massive economic cost. The so-called “war on drugs” has cost $1 trillion since
its beginning, and the cost to run our federal prisons cost $6.9 billion in FY 2014.

Before we identify solutions, we must recognize how we institutionalize and nor-
malize racism today.

First, I want to focus on how racism, unconscious or not, has a disproportionate
impact on criminal penalties on minority communities. Bias can begin with the deci-
sion of where and what offenses are investigated. With enough time and officers in
a certain location, it is only a matter of time before they find “reasonable suspicion”
to stop, detain, and arrest someone.
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At the prosecutorial phase, this bias can be magnified through decisions about
what charges to bring, what plea deal to offer, and whether mandatory minimums
and enhancements apply. People from poor communities of color are more likely to
receive harsher charges and mandatory penalties.

The mandatory minimums and statutory enhancements so ingrained in the Code
that were intended to target so-called “kingpins” and violent criminals do no such
thing. Their use is now propagated against low-level, non-violent offenders who are
disproportionately poor people of color.

The threat of these staggering mandatory de facto life sentences coerces defend-
ants into pleading guilty. They impose a trial penalty on those who their constitu-
tional right to a jury trial.

Finally, at sentencing, people of color receive harsher sentences than would
whites for the same conduct through mandatory minimums and other sentencing
enhancements.

Racism in American has, for the most part, ceased to be overt, but the prevalence
of institutionalizing discrimination by writing it into law is just as present today
as it was 100 years ago.

The?question that stands is: What can we, as a Congress, do about these pressing
issues?

Finding solutions to unconsciously institutionalized racism in the criminal justice
system, and writ large on society, is not an easy task. But there are steps we can
take.

We can begin by rolling back mandatory minimums and stacking and enhance-
ment sentencing penalties that result in cruel and unusual punishment for what are
too often low-level offenses.

We can revest the federal judiciary with discretion in sentencing. Not all judges
are immune to bias, but in doing so we allow for the possibility of proportional sen-
tencing, and the ability to overturn unduly harsh sentences due to abuse of discre-
tion.

We can recognize that Congress can and should defer to States in matters that
the States can—and already do—investigate, prosecute and sentence, rather than
engage in wasteful duplicative federal prosecutions allowing United States Attor-
neys to focus on uniquely federal concerns.

Criminal justice is just one symptom of the underlying problem, and I hope to
work with my colleagues in the future to hold a more in-depth forum to explore the
issues of systemic racism and its impacts on society at large that will include a look
at education, public services, voting rights, drug and mental health treatment, and
employment.

For today, I am hopeful that our witnesses today can shed light on the issues of
the disparate racial impact of the criminal justice system, the economic and societal
impact of these policies, and propose potential solutions and I look forward to their
testimony.

Mr. GOHMERT. I had waived giving my statement and offered Mr.
Sensenbrenner’s for the record. But with all the discussion about
racism, let me just make this one point. I was a judge for 10 years.
I tried three capital murder cases in Tyler, Texas. Two were of An-
glos, one was an African American. The two Anglos got the death
penalty, the African American got life. So I don’t always have the
appreciation for racism entering into every aspect.

Someone had raised an issue of, well, gee, since the judge ap-
points the grand jury foremen, who had the leadership role in the
grand juries. So I was attacked before they checked my record. I
never, ever considered race in appointing foremen for my grand ju-
ries. Once they got the facts and found out that I had a much high-
er percentage of African Americans, as it turned out, who were
grand jury foremen, not because of race, they were just the best
leaders on the grand jury. And so, anyway, I didn’t find race an
issue in my courtroom at all.

I would ask the Chairman of the full Committee, do you wish to
make a full statement.
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Mr. GOODLATTE. Yes. Thank you, Mr. Chairman. I am very
pleased to be here at the third hearing of the Over-Criminalization
Task Force following its reauthorization earlier this year.

This hearing will focus on the penalties imposed for violations of
Federal law. As others have already noted, the subject of penalties
is a very broad topic, covering a wide array of complex legal and
policy issues. Many of these issues have already been covered in
detail by this Task Force, including the need for an adequate intent
requirement in the Federal criminal law, the problems with regu-
latory crime, the overfederalization of criminal law, and the need
for criminal code reform.

The issue of adequate mens rea is of particular interest to me,
and it is especially significant when considering the penalties asso-
ciated with violations of Federal law. As I and other Members of
this Task Force have stated repeatedly, no American citizens
should be subjected to a Federal criminal penalty without the in-
tent to do something the law forbids.

Today I expect to hear from our panel about these and many
other issues associated with Federal penalties. Obviously, manda-
tory minimum sentences are a significant part of this. Advocates
for reform to mandatory minimums have argued that these reforms
are necessary to ensure low-level, nonviolent offenders, particularly
in drug cases, are not serving long prison sentences.

While I have some concerns about many of the proposals to re-
form the Federal sentencing scheme in this way, I am open to hear-
ing arguments on both sides of this issue. However, one ever-
present hurdle to reform in this and other areas is the repeated ac-
tions by this Administration to circumvent Congress’ constitutional
role in drafting, considering, and passing legislation important to
the American people.

At the Judiciary Committee’s DOJ oversight hearing last month,
I and other Members of the Committee questioned the Attorney
General at length about the Holder Justice Department’s persistent
attempts to change the law by executive fiat. I do not believe that
any of us received satisfactory answers. It will be difficult to find
support for reform if Congress cannot trust that the Administration
will abide by these reforms.

I can assure everyone that under my leadership the House Judi-
ciary Committee will continue to closely monitor and analyze this
and other issues associated with the imposition of Federal criminal
penalties, and I am confident that the Task Force will continue its
outstanding work. And I want to thank our distinguished panel of
witnesses today, and I look forward to their testimony.

Thank you, Mr. Chairman.

Mr. GOHMERT. Thank you, Mr. Chairman.

With that, we are ready to proceed under the 5-minute rule with
questions.

At this time, Mr. Otis, you may proceed in your 5 minutes.

TESTIMONY OF WILLIAM G. OTIS, ADJUNCT PROFESSOR OF
LAW, GEORGETOWN UNIVERSITY LAW CENTER

Mr. OT1s. Mr. Chairman, Ranking Member Scott, and Members
of the Committee, I am honored that you have invited me here
today to talk with you
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Mr. GOHMERT. Is the green light on your microphone?

Mr. Ortis. Can you hear me better now?

Mr. GOHMERT. Yeah. If you would move that a little closer so we
can make sure everybody here can hear. You spent too much time
getting here for people not to hear what you have to say. Thank
you.

Mr. OTis. Again, Mr. Chairman, Mr. Ranking Member, reMem-
bers of the Committee, I am honored that you invited me to talk
with you today about this extremely important subject of Federal
criminal penalties.

The Task Force is rightly concerned about overcriminalization,
and in particular about the proliferation of statutes that impose
criminal liability without the traditional requirement that the de-
fendant harbor bad intent. Such statutes undermine the very legit-
imacy of criminal law, which is understood by ordinary people to
forbid only behavior the average person would recognize as wrong.

I am happy to take questions on this subject and have written
a few articles about it. However, I want to focus for the moment
on a different topic: mandatory minimum penalties. Serious man-
datory minimums continue to be needed. Under current law, sen-
tencing judges have wide discretion, as they should. But judges and
the judicial branch can make breathtaking mistakes. Some of you
view Citizens United as one of them. Others view Kelo as another.
All of us view Plessy v. Ferguson as a drastic mistake in American
history.

Judges are not infallible. The Framers recognized in adopting the
separation of power that no one person and no one branch should
have 100 percent discretion 100 percent of the time. Congress is
fully warranted in directing that for some appalling crimes a
strong, rock-bottom sentence must be imposed.

Criticism of mandatory minimum sentencing is often at the heart
of the charge that the Federal criminal justice system is broken or
failing. It certainly looks broken to a heroin trafficker facing long
incarceration. But the health of the system is properly measured
not by the incarceration rate, but by the crime rate. By that stand-
ard, it is anything but broken. Crime is down 50 percent over the
last 20 years in the era of mandatory and longer sentencing. Would
that some of our other, vastly more expensive domestic initiatives
have had anything like that success.

Much of the debate now seems to be driven by two misconcep-
tions. The first is that mandatory minimums require Federal
judges to imprison for years some high school kid who has been
caught smoking a joint. That is simply false. Mandatory minimums
apply overwhelmingly to trafficking, trafficking in deadly drugs
like heroin, methamphetamine, and PCP.

The second misconception is that having a larger prison popu-
lation is per se a bad thing. One might as well say that having
more criminals in jail rather than in your neighborhood is a bad
thing. When criminals are not imprisoned, they don’t just dis-
appear. Five-year recidivism figures show that more than three-
quarters of drug offenders return to crime after they are released.
If we go back to the naive, failed policies of the 1960’s and 1970’s,
we will get the failed, crime-ridden results of the 1960’s and 1970’s.



12

Finally, a number of recent developments tell us that lighter sen-
tencing at the Federal level is, for good or ill, already largely the
new norm. The prudent thing for Congress to do is to assess over
the next few years whether those developments and their promise
of big cost savings and no increase in crime turn out to be true.

Last summer, for example, the Attorney General himself directed
that, for roughly the set of drug defendants for whom some pending
legislation would apply, Federal prosecutors are no longer to seek
mandatory minimum sentences. This new policy has effectively
mooted a large body of mandatory minimums and has shifted dis-
cretion back to judges. The Sentencing Commission has adopted
the two-level reductions in Guidelines offense levels for almost all
nonviolent drug offenders, producing notably shorter sentences,
and has announced just recently that for the first time ever more
sentences are being given below the guidelines range than within
it.

Perhaps most stunning is the Administration’s announcement of
impending clemency for hundreds and more likely thousands of of-
fenders serving what it views as excessive sentences. In an unprec-
edented move, the defense bar has been given a broad and
proactive role in proposing clemency candidates. With these pro-
posals already in train, Congress has the opportunity to see for
itself whether more discretion and lighter sentences keep their
promise of frugality and low crime. Maybe they will. Maybe they
won’t. It is only common sense for Congress to find out before
weakening a system we know has helped keep us safe.

Mr. GOHMERT. Thank you very much.

[The prepared statement of Mr. Otis follows:]
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It’s hard to recognize Ronald Reagan’s America in the landscape we see
today. President Reagan believed in strength, resolve and accountability
for bad actors, both foreign and domestic. What we see now is doubt,
decline and retreat — retreat as the not-so-former Soviet Union invades
the Ukraine and, at home, as the Administration, and some in our party,
seem to want to find a way to be more accommodating to drug dealers.

In recent months, many Members of Congress have advocated

for “reform” in federal sentencing law. However, it would be more
accurate to say that the advocates for federal sentencing “reform™ are
less interested in “reform” than a slashing of the minimum sentences for
trafficking in a large variety of dangerous drugs. The most direct
beneficiaries of such an approach will be heroin salesmen, it will give
more power to ideologically-driven judges for whom no criminal is
without an excuse, and it will pave the way for the creeping return of
irrational disparity in sentencing.

In this way, many advocates of so-called sentencing “reform”

would all but dismantle the last monument of Reagan’s signature
achievement in criminal law — the system of determinate

sentencing. When Eric Holder and a politicized Department of Justice
tell us that this system is “broken,” they’re not telling the truth. As
determinate sentencing and existing mandatory minimums have taken
hold over the last generation, crime is down by 50%. Not only is the
system of determinate sentencing not broken, it is very likely the most
successful domestic initiative of the last half century. For a tiny fraction
of the money we’ve spent building the dependency state and

financing the unrestrained growth of government, we have

achieved, through more serious and uniform sentencing, an
improvement in public well-being that other kinds of social spending,
though massively greater, have not even approached.
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The criticisms of existing mandatory minimums are familiar by

now: That they have helped swell the prison population, are excessively
harsh, target non-violent offenses, disproportionately harm minorities,
and inappropriately tie the hands of judges.

None of this is true. The attacks have gained traction only because the
critics ignore how mandatory sentencing came about, how it actually
works, and how widespread its benefits have been.

Two generations ago in the Sixties and Seventies, federal law had an
unguided sentencing system — that is, a system with no mandatory
guidelines or statutory minimum sentences. We were convinced that
rehabilitation works, and that we could trust judges to get it right at
sentencing with only tepid, or with no, binding rules from Congress.

For our trouble, we got a national crime wave. In the two decades after
1960, crime went up by well over 300%. It was twice what it is

now. Whole neighborhoods in our major cities, including our nation’s
capital, became free-fire zones, largely because of the gunplay
inevitably associated with drug dealing.

In the Eighties, Congress got the message, and embraced determinate
sentencing. That meant, for a few very serious offenses — child
pornography, firearms trafficking, and drugs including
methamphetamine, PCP, cocaine and heroin — that Congress embraced
mandatory minimums below which even the most willful judge cannot

£0.

Although seldom mentioned in the current critiques, the country got
something vital in exchange for the reforms that made sentencing
conform to law instead of taste. From the early Nineties to the present
day, we have enjoyed a massive reduction in crime, to levels not seen
since your parents were in grade school.

This increase in our ability to live in peace and safety has been a moral

3
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and an economic boon. According to Bureau of Justice

statistics (hittp://www disastercenter.com/crime/uscrime . htm), there are
more than 4,000,000 fewer serious crimes per year in America today
than there were a generation ago. The financial benefits alone of having
so much less crime are enormous, but seem invisible to those who want
to cut back on the relatively small costs of imprisonment. But most
important are the human benefits. Crime reduction has given a more
secure life to every American, but has especially helped the
disadvantaged. The hundreds, if not thousands, of people who

were being gunned down in the streets of our big

cities were mostly members of minority groups. Just as they were
disproportionately victims of crime in those days, they have been
disproportionately the beneficiaries of the drop in crime as stiff
sentencing has taken hold.

It’s true that sentencing laws and increased imprisonment have not alone
produced these benefits, but they have contributed sig