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ASYLUM ABUSE: IS IT OVERWHELMING
OUR BORDERS?

THURSDAY, DECEMBER 12, 2013

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 10:16 a.m., in room
2141, Rayburn House Office Building, the Honorable Bob Goodlatte
(Chairman of the Committee) presiding.

Present: Representatives Goodlatte, Sensenbrenner, Coble, Smith
of Texas, Chabot, Forbes, King, Franks, Gohmert, Jordan, Poe,
Chaffetz, Marino, Gowdy, Labrador, Farenthold, Collins, DeSantis,
Conyers, Scott, Lofgren, Jackson Lee, Johnson, Chu, Deutch,
Gutierrez, and Garcia.

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen-
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun-
sel; Allison Halataei, Parliamentarian & General Counsel; Dimple
Shah, Counsel; Kelsey Deterding, Clerk; (Minority) Perry
Apelbaum, Staff Director & Chief Counsel; Danielle Brown, Parlia-
mentarian; and Tom Jawetz, Counsel.

Mr. GOODLATTE. Good morning. The Judiciary Committee will
come to order. And without objection, the Chair is authorized to de-
clare recesses of the Committee at any time.

I will begin with my opening statement. The United States of
America is extremely hospitable to immigrants, asylees, and refu-
gees. Our Nation’s record of generosity and compassion to people
in need of protection from war, anarchy, natural disaster, and per-
secution is exemplary and easily the best in the world.

We have maintained a robust refugee resettlement system, tak-
ing in more United Nations designated refugees than all other
countries combined. We grant asylum to tens of thousands of asy-
lum seekers each year. We expect to continue this track record in
protecting those who arrive here in order to escape persecution.

Unfortunately, however, because of our well-justified reputation
for compassion, many people are tempted to file fraudulent claims
just so they can get a free pass into the United States. The system
becomes subject to abuse and fraud when the generous policies we
have established are stretched beyond imagination by the Adminis-
tration.

It also becomes subject to abuse when people seek to take advan-
tage of our generosity and game the system by identifying and ex-
ploiting loopholes. Unfortunately, some advocacy groups have un-
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dertaken a strategy of staging public violations of immigration laws
in a brazen attempt to politicize the issue of immigration reform.

They somehow seem to believe that this is productive. It is just
the opposite. In one example, the so-called Dream 9 and Dream 30
voluntarily crossed the border and returned to their home countries
with orders of deportation. Just days later, pursuant to their plan,
they were apprehended by Border Patrol and claimed that they had
a credible fear of returning to the very country to which they just
intentionally self-deported.

Political stunts like these demonstrate the ineffectiveness of the
asylum process and damage credible claimants. Unlawful or inad-
missible aliens caught along the border or at ports of entry can
claim a credible fear of persecution in order to seek a hearing be-
fore an immigration judge.

Over the past several years, credible fear claims have been
granted at ever-growing rates. Currently, data provided by the De-
partment of Homeland Security shows that USCIS makes positive
credible fear findings in 92 percent of all cases decided on the mer-
its. Not surprisingly, credible fear claims have increased 586 per-
cent from 2007 to 2013, as word has gotten out as to the virtual
rubberstamping of applications.

Not only is the rise in credible fear claims concerning, the Ad-
ministration is contributing to undermining our asylum system by
failing to follow current law as it pertains to the asylum process.
Pursuant to the Immigration and Nationality Act, arriving aliens
are subject to mandatory detention, whether they are found to have
credible fear or not, until it is determined whether they have legiti-
mate asylum claims.

This crucial requirement is designed to prevent aliens from being
released into our communities and then disappearing into the
shadows. The detention standard was enacted precisely because
large numbers of arriving aliens were absconding after claiming
asylum and being released.

Under the statute and corresponding regulations, under limited
circumstances, parole from detention is available to meet a medical
emergency or if it is a necessary for a legitimate law enforcement
objective. However, these standards have been watered down by
the current Administration via executive fiat. A December 8, 2009,
policy directive issued by former ICE Director Morton provides that
any arriving alien who has been found to have a credible fear and
can establish identity and argue that they are not a flight risk or
a danger to the community should be released by ICE.

This is inconsistent with the statute that requires detention ex-
cept in very limited circumstances. And not surprisingly, the tim-
ing of this memo appears to correlate with the uptick of credible
fear claims in recent years.

As a result of these lax detention standards and ease of being
found to have a credible fear, claims have increased dramatically
in recent years. The stellar efforts of our Border Patrol agents are
in vain if the aliens they apprehend are simply released into our
communities. Once released, many of these aliens, particularly
those with meager or invented claims of asylum, simply melt into
the population.
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Critics allege that the purpose is not to obtain asylum, but rather
to game the system by getting a free pass into the United States
and a court date for which they do not plan to show up. Accounts
indicate that aliens being coached in the asylum process and that
aliens are being taught to use certain terms to ensure that they
have—that they are found to have a credible fear. According to crit-
ics, many of these claims are often an orchestrated sham.

In addition to this alarming trend, the House Judiciary Com-
mittee recently obtained an internal CBP memo that states many
people claiming a credible fear of persecution at our ports of entry
have a direct or indirect association with drug trafficking and other
illegal activity, such as human smuggling. Since there are intel-
ligence gaps and loopholes in the system, the asylum process is
often being abused by individuals who would otherwise be subjects
of interest or subjects of criminal investigations.

Once these unscrupulous individuals falsely claim a credible fear
of persecution, there is virtually no investigation by U.S. authori-
ties. Because the Obama administration refuses to detain most of
them, criminals and those who pose national security threats are
then able to live and work in the U.S. for many years before their
cases are ever heard by immigration judges.

Ultimately, the Administration is demonstrating its inability and
lack of desire to enforce the law. The threat of infiltration by crimi-
nal elements and cartels is putting the American public at risk.
These decisions are neither prudent nor wise. To make matters
worse, they undermine the confidence in a secure border necessary
to develop a common sense, step-by-step approach to improving our
immigration laws.

I look forward to getting to the bottom of this disturbing problem
today, and it is now my pleasure to recognize the Ranking Member
of the Immigration and Claims Border Security Subcommittee, the
gentlewoman from California, Ms. Lofgren, for her opening state-
ment.

Ms. LOFGREN. Thank you, Mr. Chairman.

Five years ago, I became part of an increasingly rare process in
the House of Representatives. A large bipartisan group of law-
makers met once or twice a week, sometimes more often, to try and
devise a plan to fix our broken immigration system. And although
the process went on hiatus for much of the last Congress, we re-
newed our efforts last fall and worked hard until just a few months
ago when several Republicans in the group, for whom I have a
great deal of respect, announced their departure from the group.

That process may not have borne fruit, not yet at least, but at
least it was something. I am afraid that when it comes to immigra-
tion, the work this Committee has done over the past year has not
moved the ball forward. Hope springs eternal, however. And when
I return for the next session in January, I will come ready to work.

But back to today’s topic. Before I address the question put to us
by the title of this hearing, I think it is important to review how
our current expedited removal and credible fear processes came
about and what they are.

In 1996, Congress enacted the Illegal Immigration Reform and
Immigrant Responsibility Act. I voted against the bill in committee.
I voted against it on the floor, and I voted against it when it came
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out of conference. I believed then, as now, that the bill was a mean-
spirited bill that would do drastic damage to immigrants and our
immigration system.

And one of the most pernicious aspects of that law was the cre-
ation of expedited removal, which allows people apprehended at
our ports, along the borders, and in some cases, in the interior, to
be deported with little due process.

As Congress recognized at that time, expedited removal posed
the real danger that bona fide asylum seekers would be summarily
removed from the country to face persecution and torture abroad.
In an effort to prevent that unacceptable outcome, the law required
that every person subject to expedited removal be screened to de-
termine whether they expressed a fear of returning to their home
country.

If so, the law required that except in very limited circumstances,
they be detained until a trained asylum officer could interview
them and determine whether or not they possessed a credible fear
of persecution. We defined “credible fear” at that time to mean that
there is a “significant possibility, taking into account the credibility
of the statements made by the alien in support of the alien’s claim
and such other facts as are known to the officer, that the alien
could establish eligibility for asylum.”

This is a lower standard than the “well-founded” fear standard
that applies to a final decision on the merits of an asylum claim,
and that was our intention. We understood that it can be nearly
impossible to demonstrate a well-founded fear of persecution just
days after arriving in the country, and setting the bar too high
would lead to unconscionable results.

After the bill became law, we heard a wave of complaints regard-
ing the effect that expedited removal was having on asylum seek-
ers. And just 2 years later, Congress enacted the International Re-
ligious Freedom Act of 1998, and we established the U.S. Commis-
sion on International Religious Freedom, an independent body
whose commissioners are appointed by the President and congres-
sional leadership of both parties.

In that very first authorizing statute, Congress asked the Com-
mission to study the impact of expedited removal on people fleeing
persecution. The Commission issued its study in 2005 and con-
cluded that because of expedited removal “and its serious flaws, the
United States’ tradition of protecting asylum seekers—not to men-
tion those asylum seekers’ lives—continues to be at risk.”

One of the most striking findings had to do with ICE’s practice
of paroling people out of detention. Policy guidance clearly author-
ized parole after an applicant had demonstrated a credible fear,
had also established his or her identity, had also showed that he
or she posed neither a flight risk nor a danger to the community.

But while one ICE field office paroled 97.7 percent of applicants,
another paroled just 0.5 percent. So it was recommended by the
Commission that the issuance of regulations be undertaken to pro-
mote consistency.

Now I want to turn to the question of today’s hearing, “Asylum
Abuse: Is it Overwhelming our Borders?” Let us analyze that.

First, are our borders overwhelmed? By historical measures, the
answer is clearly no. Although we have seen an increase in at-
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tempted border crossings along our Southwest border over the past
2 years, this is an increase from what appears to be a 40-year low
just 2 years ago.

And given the increases we have made in manpower and infra-
structure at the border, there is no way to argue that they are
more overwhelmed today than they have been for much of our re-
cent history.

Second, are some parts of our border overwhelmed? I hope to
learn more about that today. But there is no question that we have
seen a sharp increase in people expressing the fear of being re-
turned to their home countries. There were 5,369 claims of credible
fear in fiscal year 2009; more than double that number, 13,880, in
fiscal year 2012; and nearly triple that number, 36,035, in this past
fiscal year.

Still, to keep things in perspective, only a small fraction of the
people apprehended at and between our ports express such fear,
and the overwhelming majority of people subject to expedited re-
moval are removed from the country in a short period of time.

So the final part of the question is whether the recent increase
is a result of asylum abuse? And the truth is we don’t know yet.
We can’t yet know. The cases that are driving the increase in fiscal
year 2013 have largely not yet been adjudicated by the immigration
courts.

As this Committee has documented time and time again, the
case backlog in our courts, caused primarily by inadequate invest-
ment in new judges, support personnel, and facilities, is preventing
cases from being resolved in an acceptable timeframe. We do know
a few things, however.

The increase in credible fear claims is being driven by people
from Central America. Sixty-five percent of the claims in fiscal year
2013 came from Guatemala, Honduras, and El Salvador. Although
claims by Mexicans have increased, Mexicans still make up only 7
percent of all credible fear claims.

Also, more than three-quarters of the claims are coming from
people apprehended between the ports, not at the ports. Since peo-
ple apprehended between the ports are not eligible for parole under
the parole directive issued by ICE in 2009, this provides strong evi-
dence that the directive itself is not drawing people to come here.

Something is, in fact, going on. The number of people claiming
credible fear of persecution or torture definitely increased in the
last 2 years. But whether that is the result of better fear
screenings, efforts to defraud the system, or a brewing refugee cri-
sis in the Western Hemisphere is something we still need to ex-
plore. Prejudging that question, I believe, is dangerous and unwise.

I look forward to learning from our witnesses, and I thank each
of them for appearing today, and I yield back, Mr. Chairman.

Mr. GOODLATTE. The Chair thanks the gentlewoman and is now
pleased to recognize the Chairman of the Subcommittee on Immi-
gration and Border Security, Mr. Gowdy of South Carolina, for his
opening statement.

Mr. Gowpy. Thank you, Mr. Chairman.

I want to thank you for your work on this issue, and I want to
yield my time to my friend from Utah, Mr. Jason Chaffetz, who has
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done remarkable work on this issue, both on Judiciary and Over-
sight and Government Reform.

Mr. Chaffetz?

Mr. CHAFFETZ. I thank the Chairman. I thank you, Mr. Gowdy
and Chairman Goodlatte, for allowing this hearing to happen. This
is a problem, and it is an abuse, and I am glad we are addressing
it.

Today, we are going to examine the threats to our Nation’s bor-
der caused by the abuse of the credible fear process. In a reflection
of the Obama administration’s undermining of the enforcement of
our immigration laws, these credible fear claimants almost always
get approved and are released into our communities.

As a result, the integrity of our immigration system is com-
promised, and potential threats to our communities and national
security are able to legally live and work here. When their asylum
claims are ultimately denied, they simply add to the fugitive popu-
lation here in the United States. This is all the more troubling be-
cause we have received reports that Mexican drug cartel members
are abusing the credible fear process to bypass regular immigration
checks in order get into the country.

Thereafter, they expand their human and drug smuggling oper-
ations in the United States, and once here, some of these cartel
members even engage in the same violent feuds that supposedly
caused them to flee Mexico in the first place. DHS has confirmed
some of these reports but has refused to provide us with the docu-
mentation they admit exists that details them.

According to reports, cases show that two women made claims of
asylum utilizing credible fear process, and 3 months later were ap-
prehended at the Border Patrol checkpoint with more than $1 mil-
lloion in cocaine. One of the women was allegedly married to a cartel

0SS.

Information provided by DHS also details cartel hit squad mem-
bers who entered the United States after claiming they feared vio-
lence when they fell out of grace with their employers. And yet in
another case two families involved in drug trafficking came to the
United States, claiming credible fear of persecution, then began
targeting each other once they were here. It is outrageous that
dangerous criminals are gaming the system by claiming they have
a credible fear of persecution when often they have been the per-
petrators of violence themselves.

To make matters worse, the availability of heroin and meth-
amphetamine in the United States is on the rise due in part to an
ever-evolving entrepreneurial spirit of the Mexican drug cartels, ac-
cording to a new study released by the DEA. According to this re-
port, the amount of heroin seized at the southern U.S. border has
increased 232 percent between 2008 and 2012, apparently as the
result of greater Mexican heroin production and growing incursion
by Mexican drug traffickers into the United States market.

Homeland security officials claim they screen everyone who
makes a credible fear claim and try to identify and detain those
who could be dangerous to the community. Clearly, whatever they
are doing, it is ineffective. And as Chairman Goodlatte explained,
it might be more effective if they adhered to the actual statute and
not legislated from the executive branch.
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It seems amazing to me that the Department of Homeland Secu-
rity has not apparently sought to determine, one, why credible fear
claims have risen from about 5,000 in 2008 to almost 36,000 in
2013 or, two, why the rate that USCIS finds aliens have estab-
lished credible fear currently is at almost 92 percent. Ninety-two
percent are getting a rubberstamp. They are getting the golden
ticket to come to the United States of America.

What can be done administratively or statutorily to address this
ongoing and escalating abuse to our system? While DHS has not
yet provided insight into the causes or potential resolution of the
crisis surrounding the level of credible fear applications, there are
likely culprits.

The low threshold for establishing a credible fear, ICE’s recent
liberalization of the “mandatory detention policy for inadmissible
aliens” who meet this low threshold, inadequate training for asy-
lum officers, and institutional incentives to approve applications,
something I am deeply concerned about—many of these abuses
could be halted by the Administration itself.

If word got out that bogus credible fear claims were not being
rubberstamped and the claimants rewarded with almost certain re-
lease into the United States and work authorization, the vast in-
crease in claims would quickly abate.

However, if the Administration is not willing to take these steps,
I am prepared to pursue necessary legislation to do the same. In
the end, it doesn’t matter how many aliens are apprehended along
the border if apprehension itself becomes the golden ticket to the
country.

When 1 visited Phoenix with Mr. Bentivolio and I went to the
ICE office, we talked about the number of credible fear claims that
were happening in the region. If you claim asylum in the Phoenix
office and they assign you a court date, the court date you are
going to get right now is in 2020. In the meantime, you are going
to get free education, free healthcare, and you are probably going
to get a work permit.

That is not right, Mr. Chairman. I am glad you are holding this
hearing today. I appreciate the time, and I yield back.

Mr. GOODLATTE. The Chair thanks the gentleman and is now
pleased to recognize and welcome back the Ranking Member of the
Judiciary Committee, who has been on a mission to help our coun-
try pay our respects to the people of South Africa and in memory
of a great international leader and fighter for freedom, Nelson
Mandela.

And I will have another comment after your remarks. So I am
happy to recognize the gentleman from Michigan, Mr. Conyers.

Mr. CONYERS. Thank you, Mr. Chairman.

And we have a couple of our other Members that were on that
memorial trip with me, and we are very happy to be back and with
the Committee.

Now last month, I observed that the very first hearing this Com-
mittee held in the 113th Congress was the need for immigration re-
form. It made sense. One day after the election, the Speaker of the
House, Mr. Boehner, called for a “comprehensive approach” to im-
migration reform, as he said it, “long overdue.”
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A few months later, the Republican National Committee recog-
nized that the party “must embrace and champion comprehensive
immigration reform.” And I agree with both statements.

So here we are on the last full day of the first session of the
113th Congress, and so far, we have yet to see any real, decisive
action in the House. Yes, we have had 14 hearings on the issue,
considered 4 bills, each one less effective than the one before it, in
Committee. But even in Committee, we have yet to consider critical
parts to reform.

We have seen no bill for the Dreamers. We have seen no bill pro-
viding a way for the 11 million people living in our communities,
working in our fields and factories, attending our churches and
schools to get right with the law and earn citizenship. They are
still in the shadows.

In fact, the only bill pending in the House that does these things
is H.R. 15, which currently has 193 cosponsors.

Throughout the year, I have been moved by the presence of im-
migrant children, Dreamers, who have attended our hearings, vis-
ited our offices, and held events of their own around the country.

I have listened to faith leaders, business leaders, labor leaders
explain the fierce urgency of enacting common sense immigration
reform. And for the past month, just steps from where we sit today,
advocates for immigration reform have abstained from all food for
weeks on end in order to keep the Nation’s hunger for immigration
reform at the forefront of our work here in Washington.

And despite all of that, our final hearing for 2013 is yet another
hearing that will leave the impression that when Republicans on
this Committee think of immigrants, they think first of criminals
or fraudsters or gang members.

The issue we will address today is not unimportant. We know
that the number of people seeking asylum at our borders has in-
creased over the last 2 years. In some places, the increase has been
quite dramatic. It is important that we figure out why this is hap-
pening because only after we do that we can figure out how to deal
with it in a responsible way.

But that is not all we have to do. Fixing our broken immigration
system still lies ahead for the House. All year long, the majority
has said that they want to take their time to do things right and
approach immigration reform one piece at a time.

Now I agree that we should be deliberative, but let us not fool
ourselves. This issue isn’t new. We have been working to fix our
broken system for over a decade now. The debates we are having
in this Committee are debates we had going back as far as 1996,
and then in 2005, and then throughout the last Congress, the
112th.

And we know that this much is true. Families, businesses, and
communities all around this country are counting on us to do a lot
more in 2014 than just hold another 14 hearings.

And so, I stand ready to do the work that needs to be done. Let
us begin the second session by bringing up H.R. 15. And if not, let
us consider some of the Republican bills that I understand may be
the works. Let us just do something. Because doing nothing is no
more an option for us than it is for the families that are being torn
apart each and every day.
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And I thank the Chairman, and I yield back any time that may
be remaining.

Mr. GOODLATTE. The Chair thanks the gentleman. In fact, the
Chair wants to take this opportunity on the occasion of our last
hearing of this year and the first session of this Congress to thank
all the Members for the hard work they have put into this Com-
mittee.

The Committee has held a total of 16 full Committee hearings,
48 Subcommittee hearings, has passed 26 bills through the Com-
mittee and 27 bills through the House. Now you may wonder how
we could pass 26 through the Committee and 27 through the
House. The reason for that is there are a few, a small number of
bills that went directly to the floor without Committee consider-
ation and several others that the Committee shares jurisdiction
with other Committees.

But that is a record of accomplishment. And to the point raised
by the gentleman from Michigan, the Committee will in the new
year continue work in a very deliberative manner, but a very seri-
ous manner understanding that immigration reform is needed, and
it will be a top priority.

So I would encourage the Members to take the fact that we are
holding the final hearing of the year on this subject as a sign of
continued work, but also as a sign that we continue to learn of new
problems that need to be addressed, including, unfortunately, the
leaked memo which displays that the Administration knew far
more about the nature of this problem and how it relates to crimi-
nal drug enterprises and, therefore, needs to be addressed as a part
of our effort to do immigration reform and cover all aspects of im-
migration reform, including enforcement, appropriate legal immi-
gration reforms, and finding the appropriate legal status for those
who are not here lawfully today.

So, with that, I will ask unanimous consent to enter into the
record the following items: Immigration and Customs Enforcement
memo, entitled Parole of Arriving Aliens Found To Have a Credible
Fear of Persecution or Torture; USCIS Asylum Division data
through fiscal year 2013; and a news article indicating that Border
Patrol agents are being ordered to stand down when encountering
drug smugglers, human smugglers, and traffickers.

Without objection, those will be made a part of the record.

[The information referred to follows:]
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BACKGROUND.

Armriving aliens processed under the expedited removal provisions of INA §235(b)
miay pursue asylun anid related forms of protection from removal if they success fully
demonstrate to USCLS oran immigration judge a credible [ear of persecution or
torture.

Arriving aliens who-establish a'credible fear of persecution or torture are to be
detained for further consideration of the application for-asylum. INA§

235 1)(B)(E). Such aliens, howcver, may be pareled on acase-by-case basis for
“lirgent humanitarian reasons™ or “significant public benefit,” provided the aliens
present neither a security risk nor asisk o absconding. 8 C.FR, §212.5(b); see also

B CFER. § 235:3(¢) (providing that aliens referred for INA'§ 240 removal

pmceedmgs, includitie thase who have'a credible fear of persecution or toflare; may
be paroled under§ 212:5(b) standards).

The applicable regulations deéseribe five categories of aliens who may meet the
parole standards based on 4 case-by-case dx,u:mnnauun, provided they do not present
4 flight sk orseeurity risk:. {1)aliens who have serious medical conditions, where
cantinued detention would not be appropriate; (2) women who have been niedically
certified ag pregnant; (3) certain juveniles; (4 aliens who will be witnesses:in
pronecdmés being, or to be, conducted by judicial, adiminisivative, or legislative
hodies in the United States: and (5) aliens whose continued detunuon 1s not in the
publi¢interest. See 8 C.F.R. §212:5(b}. Bur compare 8 C.FR. § § 235.3(b)4)(it)
(stating that arriving aliens W' Em Thave not been defermined to have a credible fear
will not be paroled unless parole is necessary in light of a “médical etiergency or is
necessary: for a'legitimate faw enforcement objective™).

While the fivst four of these ¢alegories are largely self-explanatory, the term “public
intérest” is open to considerable interpretation.  This directive explains how the teri
is to'be inlerpreted by DRO when it deeides whether to parole arriving aliens

determined to have a credible fear. The directive also mandales uniform record-

keeping and revicw requirements for such decisions. Parole remaing an inherently
discretionary deterniination entrusted 1o:the agency; this directive serves to guide the:
exercise of that discretion.

DEFINITIONS:

Arriving Alien. Fot purposes of this directive, “arriving alien’ has the same
definition s provided forin 8 C.F R § 1. 1{g)and 1001.1(qg):

Credible Fear: For purposes of this directive, wilh respect to-analien processed

nider the INA'§ 235(b) “expediled rentoval™ provisions, “credible fear’ means a

finding by USCIS or an immigration judge that, taking into account the credibility of
the staternents made by the dlien tn'support of thie alien’s claim and such other facls

2
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as are known to the interviewing USCIS officer or immigration judge, there is a
significant possibility that alien could establish clgibility for asylum under INA §
208, withholding of reinoval under INA § 241(B)(3), or protection from removal
under the Convention-Against Torture.

Parole. For purposes of this divective, “parole” is in administrative medsureused by
ICE to temporarily anthorize the release fron immigration detention of an
inadmissihle arriving alien found to have a credible fodr of persecution or torture,
without lawfilly-admitting the.alien. Parole does not constithie a fawful admission
or i determination of admissibility, see INA 8 2 12EEICA), 1O B), and
reasonable conditions: niay be imposed-on the parole; see 8 CER. §212:5(d), By
statuze, parole may be used, i the diseretion of ICE and under'such conditions as
ICE may prescribe, only for urgent humanitarian ressons:or for significant public
benefil. As interpreted by regulation; “urgent humanitarian reasons” and “significant
public beretit™” include the five categories set forth i 8-C.F.R: § 212.5(b).and listed
inparagraph 4.3 of this-directive, including the general category of “aliens whose
continued detention is notdn the public interest.™ i

POLICY.

As soon as practicable following a credible fear detentiination by USCIS foran
arriving alien detained by DRO, DRO shall provide the alien with the attached
Parole Advisal and Sehediling Notification. "This form informy thie alien that fie or
shewill by interviewed for potential parole om DRO-custody and notifies the alien
of the date of the scheduled interview and the-deadline for submitting any
docurmentary matenial supporting his or lier eligibility for parole. The vontemts of the
notification: shall be explained to such aliens in a language they understand. In.
determining whether detained arriving aliens found o have a:credible fear should be
paroled from custody, DRO shall proceed in aceordance with-the terms of this
directive:

Fach alien’s cligibility for parole should be considered and analyzed on its own
merits and based on the factsof the individual alien’s case. However, wheivan:
artiving alien found to have a credible fear establishes to the satisfaction of DRO his
or-her identity and that he or'she presents neither o flight risk nor danger to the
community, DROshould. absent additional faciors (as deseribed in paragraph 8.3 of
this directive}, parole the alien on the basis that his-or her centinued defention is not
i the public interest. DRO Field Offices shall aniformly dacumient their parole
decisionemaking processes using the altached Record of Déterminurion/Parale
Devermipation Worksheet.

Cousistent with the terms of this directive, DRO shall niaintain national and local
statistics on parole determiriations and have a quality assurince process in placeto
nionitor parele decision-making, as provided for in sections 7 and 8 of this directive,

Parale of Arriving Aliens Found 1o Have a Credible Fearof Persetution or Torture
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In conducting paroledeterminations for arriving aliens in custody after they are
found to have a credible fear of persecution or torture, DRO shall.follow the
procedures set forth in section § of tlils directive.

DRO shall provide every alien subject to this directive with written notification of
the parole decision, including & brief caplanation-of the feasons for any decision to
deny parole. 'When DRO denies patole under this directive, it should also advise the
alien that he or she may reguest redetermination-of this decision based upon changed
circursiances oradditional évidence relevant to the alien’s identity: security risk; or
risk of absconding. DRO shall ensure reasonable access to franslation or interpreter
services il notification is provided to the-alien in-a language other than his or her
native language and the alien Cannot conmiunicate effectively in that language.

Written notifications of parole decisions shall be provided to aliens subject to this
directive and, if represented, their representative within seven days of the date an
alien is dnitially interviewed for parole-or the date the alien requests a parole
tedelermination, absent réasonable justification for delay in providing such
notification.

A decision o grant or deny parole shall be prepared by a DRO officer assigned such
duties within his or herrespective DRO Field Office.  The decision shall pass

through at least one levél of supervisory review, and concurrence must be finally

approved by the Field Office Director (FOIY), Deputy FOD (BFOD); ot Assistant
FOD (AFOD), where authorized by the FOD.

RESPONSIBILITIES.

The DRO-Director is responsible for the averall management of the parole decision-
niaking process for arriving aliens in RO custody following delerminations that
they have a credible fear-of pérsectilion or torture:

The DRO Assistant Director for Operations is respensible (o

1) Ensuring considered; consistent DRO parole-decision-making and recordkeeping
nationwide in'cases of arriving aliens found (o have a credible fear;

2)- Overseeing monthly tracking of parole statistics by all DROField Offices for
such ¢ases; and

3) Overseeing an effective national quality assurance prograni that moxnitors the
Field Offices to ensure compliance with this directive.

DRO Fiéld Office Directors are responsible for:

1) lmplementiﬁg this policy and quality assurance processes;

Parole of Arriving Aliens Found w Have a Credible Fear of Persecation.or. Torure
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2) Maintaining 2 log of parole adjudications-for credible fear cases within their
respective geographic arcas of responsibility, including copies of the Record of
Deterniination/Parole Deternindlion Worksheef;

Lx
et

Providing monthly statistical reports on parale decisions: for arriving aliens found
to have a credihle fear;

4) Making the final decision to grant ot deny parole for arriving aliens found-to
‘have weredible fear within their respective areas of responsibility or,
aliematively, delegating such responsibility to theiv DFODs or AFODs (in which
case, FODs nevertheless retain averall responsibility for their office’s
compliance with this dircetive regardiess of delegating signatory responsibility to
DBFODs or AFODSs); and

Ensuring thai DRO field personhel within theiriespective aveas of responsibility
who will bi-assigned to make parole determinations are familiar with this
directive and corresponding legal authorities.

Lh o
N

DRO Deputy Ficld Office Directors are responsible for reviewing, and forwarding
for their respective FODS” approval, parole decisions prepared by their subordinates
in the cases of arriving aliens found fo have a credible fear of persecution or torture.
Alternatively, DFODs delepated responsibility undet paragraph 7.3 of this directive
are respotisible for discharging final decision-making authority overparole
determinations in such cases within their réspective areas of responsibility.

Assistant Field Office Directors are responsible for reviewing, and forwarding for
their respective DFODs” or FODs™ approval, parole decisions propared by their
subordinates in the cases of amiving aliens found to have a ¢radible fear of
persecution or tortirre. Altertiatively, AFOD3 delegated responsibility inder
paragraph 7.3 of this directive are responsible for discharging final decision-making
anthority over parole detenminations in such cases within their respective areas of
respousibility,

Asapplicable, DRO field:personnel so assigned by their local chains-af-command
are responsible for providing detained arriving aliens found to have a credible fear
witli'the atiached Parole Advisal and Scheduling Notifiction and for fully and
accurately completing the attached Record of Determinution/Parole Determination
Worksheet in accordance with this directive and corresponding legal authorities,

PROCEDURES.

As soon as practicable following a finding that an arriving alien has a credible fear,
the DRO Field Office with custody of the alien shall provide the attached Parole
Advisal anel Scheduling Notification 16 the alien and explain the contents-of the
notification to the alien in a language he or she understands; through ain interpreter if

i
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necessary. The Field Office will complete the relevant portions of the notification,
indicating ihe tie when the alien will reecive an initial interview on his or her
eligibility for parole and the date by which any documentary evidence the alien
wishes considered should be provided, as well s istructions for how any such
information should be pravided:

Uniess an additional reasonable period of time is necessary (e.g); dueto opérational
exigencies oran alien’s iliness or request o additional time to obiain
documentation), no later than seven days following a finding thatan arriving alien
g a credible fear; a DRO officer Tamiliar with the réguirements of this directive and
corresponding legal authorities must-conduct an interview with the alien to assess his
orher eligibility Tor parole; Within that same period, the officer must complete the
Record of Determination/Parole Determinarion Werksheer and submit it for
supervisory review. I theofficer coneludes that parole should be denied, the officor
should draft a letter to this effect for the FOD’s, DFODs; or AFOD’s signature to be
provided 1o the alien or tite alien’s representative and forward this letter for
supervisory teview along with the completed Record of Determination/Parole
Determination Worksheet. The letter must include awbrief explanation-of the reudsens
for denying parale and notify the alien thai he or she may request redefermination of
parole based upon changed circumstances or additional evidence relevant to the
alien’s identiry, security risk, or risk of absconding,

An-alisn should be 'paro‘lcéi tnder this directive i DRO determines; in accordarice
with paragraphs (1) through (4) below, thai the alien’s identity i sufficiently
established, the alien’pases neither a flight risk nor & danger (o the community, and
no additional factors weigh against release of the alien.

1} Ideitity:

a) - Although many individuals who arrive: in the United States fléeing
persecution or torture may understandably lack valid identity documentation,
asylum-related fraud is of genuine concent ta TCE, and DRO must be
satisfied that an alien is who he-orshe clatms to be before releasing the alien
from- custody.

b) When considéring parole reqiiests by an arriving alien found to have a
eredible fear, Field Office personnel must review all relevant documentation
offered by the'alien, as well as any other informaton available about the
alien, to determine whether the alien can veasonably establish his or her
identity,

1f an alien lacks valid governmeni-issued documeins that support his or her
assertion of identity; Field Office personnel should ask whiether the-alien-can
obtain government-issued documentation of identity.

iz

G
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d) I thealien cannot reasanably provide valid government:issued evidence of
identity (including because the alien reasonably does not wish te alert that
government ta his or her whereabouts), the alien can provide for
consideration sworm affidavits from thitd parties. However, third-party
affiants must include copies of valid, gavernment issued photo-idemification
documents and fully establish theivown identitics and addresses:

€) I gavernment-issued documentation ofidentity or third-party affidavits from
reliable affiants are eithtr not availableor insufficient fo establish the alien’s
ideritity an their own, Field Office personiel should explore wheiher the alien
is atherwise able to establish his or her identity through credible statements
such that there arg nio subsiantial reasons to doubt the alien’s identity:

39 Flight Ris

a) In arder to be considered for release, anahien determined to have a credible
fear of persecution or torture niust present suflicient evidence demonstrating
his-or her likeliood of appearing when required:

b)Y Factors appropridie for considération in determining whéther an’alien has
made the required showing include, but are not linited to, community and
family ties, emplayment history, manner of entry and-legth of residence in
the United States, stability of residence in the United States, record of
appedarance for prior court hearings and comphianee with past reporting
requiréments, prior immigration-and erimoinal history, ability to post bond,
praperty ownership, and possible reliel or protection from removal availible
to'the alien.

¢} Field Office personnel shall consider whether setting a reasonable bond
andfor entering the alien in an alternative-to~-detention progrant would
provide reasonable assurances that the alien will appear atall heatings.and
depmt from the United States when required to do so.

¢} Officers should exercise their discretion o determine what reasondble
assurances, individually-or in coinbination, are warranted on @ case-by-case
lasis to mitigate fight risk o any event, the alien st be able to provide ai
address where he or she will be residing and must tmely advise DRO'of sy
change of addre: ‘

o
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3y Daneger tothe Comnll_lg_i'_IX.

a) Inorderforan alien o be cansidered for parole; Field Office personnel must
make.a detevmination whethor an alien found to have a credible {ear poses a
danger o thie comniunity or to U.S: national seeurity.

b} Information germane ta the delerminationincludes, bul is not limited 1o,
evidenceof past criininal activity in the United States orabroad, of activity
contrary to. ULS. national security interests, of other activity giving rise to
concerng o public sifety or danger to the community (inchuding duc to
serious mental illness), diseiplinary infractions orincident veports, and any
criminal or detention history:that shows that the alien bas harmed or would
likely harm himselfor herself or others.

s

©) - Any evidence of rehabilitation also should be weighed.

4) - Additional Factors.

a) Becausé parole remains an inherently discrétionary decision; in some cases
there'may be exceptional, overridiog factors that shonld be-considered in
addition ta the three ficlors discussed:above, Such factors may melude, but
dre not limited 1o, serious adverse foreign policy consequiences that may
result if the alien is released or overriding law enforcement inlérests.

b) ‘Field Office personnel may consider such additional factors during the parale
decision-making process,

Assigned DRO officers should, where appropriate; reyuest that parole applicants:
provide any supplementary informiation that would aid the officers in‘reéaching a
decision: The Record of Determinarion/Parole Determination Worksheer should be
annotated to docuriient the request for supplementary information and any response
fram the detainse.

Aller preparing sind signing the Record of Defermination/Parole Determination
Worksheet; and in the case of a-denial of parole, drafling a written response 1o the
alien, the assigned DRO:officer shall forward these materials and the parele réquest
docamientation to kis or lier first:line supervisor for review and concurrence.

fpon his or herconeinrence, the first-line supervisor shall sign the Record of
Deterptination/Parole Deterniination Worksheer where indicated and forward i,
along with any related documentation, 1o the FOD {or; where applicable, the DFOD
orAFODY) for final approval.

The FOD (or, where applicable, the DFOD or AFOD) shall revie ’
dacimentation, consult with the preparing officer and supervisor-as necessary, and

&
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either grantor deny parole by signing the Record of Determination/Parole
Determination Worksheet where indicated and, inthe case-of a-denial, sigaing the
writien response o, the alien,

Following a final decision by the FOD to deny parole (or, where-appilicable, the
DFOD o1 AFODY, the Field Office shall provide the writién response fo the alicn-or,
if represented, to the alien’s legal representative, indicaling that patole was denied:
If parole is granted, the Field Office shall provide the alien with o dute-stamped 1-94
Form bearing the following notation: *Paroled under § C.F.R. § 212.5(b).
Emplovotent authorization not to be provided on this basis.”

Ifan alien makes a written request for redetenmination of an carlier decision denying
parole; the Field Office may, in its discretion, retnterview the alien or consider the
request based solely on documentary imaterizl-already provided ot otherwise of
record.

The suppotting docuiments and 2 eapy of the parole detision sent to the alisn (if
applicable), the completed Record of Determination/Parole Deteriination
Warksheat, and any other documents related to the parole adjudication should be
placed in the alien’s: A-file in a record of proceeding format.. In addition, a eopy of
the Record of Determination/Parole Deternitnation Worksheet shall be stored and
mairitainied under the authority of the FOIY for iise inpreparing monthly: reports,

On a monthly basis, FODs shall submit reports to the Assistant Diréctor for
Operations, orhis or ber desigrice, detailing the number of parole adjudications
conduected under this divective within their respective arens of responsibility, the
resuls af those ddjudications, and the underying basis of each Field Office decision
whether to grant or deny parole. The Assistant Director for Operatians, or his o her
designee; in conjunction with appropriale DRO Headguarters components, will
amialyze this reportitig and colfect individual case information to review in more
detail, as warranted, In particular, this analysis will rely on random sampling ol alt
reporied cases for in-depth review and will include pariicular emphiasis on cases
where parale was not granted because of the presence of additional factors, per
paragraph 8.3(3) of this divective. ‘Anysignificant or recurring deficiencies
identified during this roonthly analysis should be explained to the affected Field
Office, which will tuke appropriste corrective action.

At least once every six manths, the:Assistant Director for Operations, or hisor her
designee; shall prepare a thorough and objective quality assurance reportt, eXaminimg
the ate at which paroled aliens abscond and the Fickd Offices” parole decision-
making, including any noteworthy trends or corrective measures undertuken based
upon the monthly quality assurance analysis required by paragraph 8.1 of this
directive.

9
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9, ATTACHMENTS,

«  Parole ddvisal and Sclieduling Notifivation.
e Record of Betermination/Farole Determination Worksheer,

1. NOPRIVATE RIGHTS CREATED: This directive is an internal policy statement
of ICE. T ix not inténded {o, shall ol be consirued 16, may not be'relied upon fo, and
doos not create, any rights, privileges, or benefits, substantive or procetural,
enforceable by any party against the United States, its departments, agencies, or
other entities, its afficers or employees, or any other person,

Approved:
Joffn Morton ~~
Assistant Seerelary
U8 Immigration and Customs Enforceinent

10
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Mr. GOODLATTE. And at this time, we will turn to our witnesses.
We are very delighted to have all of our witnesses here today. And
if you would all rise, I will begin by swearing you in.

[Witnesses sworn.]

Mr. GOODLATTE. Let the record reflect that all of the witnesses
responded in the affirmative.

Thank you, and I will begin to introduce our witnesses. Please
be seated.

Ms. Lori Scialabba, currently serves as the Deputy Director of
U.S. Citizenship and Immigration Services, a position that she has
held since May of 2011. Prior to being appointed Deputy Director,
she served as the Associate Director of Refugee, Asylum, and Inter-
national Operations.

Prior to joining the Department of Homeland Security, Ms.
Scialabba served as chairman of the board of immigration appeals
in the Executive Office for Immigration Review and the Depart-
ment of Justice. She received her bachelor’s degree in 1982 from
the University of Maryland and her juris doctorate in 1985 from
Memphis State University.

Mr. Daniel H. Ragsdale currently serves as the Deputy Director
for Immigration and Customs Enforcement, the principal investiga-
tive agency of the Department of Homeland Security. In this capac-
ity, he also serves as the agency’s chief management officer, over-
seeing the Office of Management and Administration.

Mr. Ragsdale joined the former U.S. Immigration and Natu-
ralization Service’s General Counsel Office in 1996 and served as
an attorney in New York, New York, as well as Tucson and Phoe-
nix, Arizona. He received an undergraduate degree from Franklin
and Marshall College and a J.D. from Fordham University School
of Law.

Mr. Michael J. Fisher is the Chief of the U.S. Border Patrol and
a member of the Senior Executive Service. In this role, he is re-
sponsible for planning, organizing, coordinating, and directing en-
forcement efforts designed to secure our Nation’s borders. Chief
Fisher entered on duty with the U.S. Border Patrol in June 1987
as a member of Class 208. His first duty assignment as a Border
Patrol agent was at the Douglas Station in the Tucson sector.

Chief Fisher earned a bachelor’s degree in criminal justice and
a master’s degree in business administration. He is also a graduate
of the Senior Executive Fellows Program at the John F. Kennedy
School of Government at Harvard University.

Ms. Ruth Wasem is the specialist in immigration policy at the
Congressional Research Service, U.S. Library of Congress. In this
capacity, she has researched, written, and presented for the U.S.
Congress on immigration and social welfare policies.

She is also an adjunct professor of public policy at the Lyndon
B. Johnson School of Public Affairs, University of Texas, where she
teaches graduate courses on immigration policy. Ms. Wasem earned
her master’s and doctorate degrees in history at the University of
Michigan and received her baccalaureate degree from Muskingum
University.

Each of the witnesses’ written statements will be entered into
the record in its entirety, and I ask that each witness summarize
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his or her testimony in 5 minutes or less. To help you stay within
that time, there is a timing light on the table.

When the light switches from green to yellow, you will have 1
minute to conclude your testimony. When the light turns red, it
signals that the witness’ 5 minutes have expired.

Welcome again to all of you. And Ms. Scialabba—oh, I am sorry.
We are going to go first to Mr. Fisher.

TESTIMONY OF MICHAEL J. FISHER, CHIEF OF THE
U.S. BORDER PATROL, CUSTOMS AND BORDER PATROL

Mr. FisHER. Chairman Goodlatte, Ranking Member Conyers, dis-
tinguished Members of the Committee, it is a privilege and, indeed,
an honor to appear before you today to discuss U.S. Customs and
Border Protection’s efforts to secure the borders.

As this Committee is aware, the mission of the United States
Border Patrol is to reduce the likelihood of attack to the United
States while providing safety and security to its citizens against
dangerous people seeking entry into the United States to do us
harm.

In the process of fulfilling this mission obligation, we employ a
risk-based approach. Simply stated, we assess threats and
vulnerabilities in order to deploy our greatest capabilities and re-
sources against the highest risk. We execute this mission in a num-
ber of ways, not the least of which is through the predominant use
of information and intelligence.

It was one of these field intelligence reports that was the focus
of an article that appeared in the Washington Times last month,
describing a potential emerging threat and vulnerability sur-
rounding the credible fear process. The report was authored by the
Unified Command within the Alliance to Combat Transnational
Threats, also called the ACTT, in El Paso, Texas.

The ACTT has been in existence for a few years and is designed
and structured to foster integrated operations. ACTT members in-
clude Federal, State, and local stakeholders from a number of sec-
tors, the majority being law enforcement. As with most field intel-
ligence reports, the dissemination within the ACTT community was
wide, as designed, and labeled for official use only.

This is common practice to not only protect sources and methods,
but to preserve the interagency information in the event of criminal
prosecution, which, in many cases, is the desired end state. It is
too early for me to assess either the potential emerging threat or
vulnerability from the single report. However, as we continue to
collect against the illicit networks, as well as the identified intel-
ligence gaps described in the report, and as we broaden our analyt-
ical effort, we will be—we will be in a better position to assess
both.

Chairman Goodlatte, Ranking Member Conyers, and again, dis-
tinguished Members of this Committee, thank you for the oppor-
tunity to testify today. I look forward to answering your questions.

Mr. GOODLATTE. Thank you, Mr. Fisher.

Now we will turn to Ms. Scialabba.
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TESTIMONY OF LORI SCIALABBA, DEPUTY DIRECTOR,
U.S. CITIZENSHIP AND IMMIGRATION SERVICES

Ms. SciALABBA. Thank you, Chairman Goodlatte, Ranking Mem-
ber Conyers, and distinguished Members of the Judiciary Com-
mittee—

Mr. GOODLATTE. You may want to pull the microphone a little
closer to you.

Ms. ScIALABBA. Oh, sure. It makes my eyes cross. [Laughter.]

Mr. GOODLATTE. Sorry.

Ms. SciaLABBA. Thank you for the opportunity to testify at to-
day’s hearing, alongside with my colleagues from Customs and Bor-
der Protection and Immigration and Customs Enforcement.

As you mentioned, I'm Lori Scialabba, Deputy Director of U.S.
Citizenship and Immigration Services, and my testimony today will
focus on how USCIS supports U.S. efforts related to border security
while upholding our refugee protection obligations.

The United States has a long and proud history of providing hu-
manitarian protection. We are signatories to the 1967 protocol re-
lating to the status of refugees, which bars contracting states from
returning refugees to their countries of feared persecution.

Our obligations under the protocol are primarily implemented
through our Nation’s asylum process, which involves proceedings
under two tracks, one in which an individual applies for asylum af-
firmatively with a USCIS asylum officer and the other in which an
individual seeks asylum before an immigration judge with the De-
partment of Justice. At the borders, individuals who wish to apply
for asylum are initially processed through the expedited removal
program, which will be the subject of the remainder of my testi-
mony.

Prior to the enactment of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, all individuals apprehended
attempting to enter the United States unlawfully were placed in
full proceedings before an immigration judge. These proceedings
were time consuming and resource intensive. Individuals in such
proceedings were generally not detained.

The 1996 reforms allowed for the expedited removal of individ-
uals seeking admission at air, land, and sea ports of entry without
proper documentation. In 2004, the Department of Homeland Secu-
rity implemented regulations expanding expedited removal to apply
to individuals apprehended close to a U.S. border shortly after an
illegal entry.

All individuals placed in expedited removal proceedings are sub-
ject to mandatory detention and prompt return to their countries
of origin. In creating this new removal process, however, Congress
was mindful of the United States treaty obligations relating to the
status of refugees and created a screening process known as cred-
ible fear to prevent persons from being returned to a country in
which they would be persecuted or tortured.

The USCIS Asylum Division administers the credible fear pro-
gram. The credible fear screening is the third stage of the expe-
dited removal process for individuals who express a fear of return
or indicate an intention to apply for asylum. They are first encoun-
tered and placed into expedited removal by CBP. They are then de-
tained by ICE, pending their credible fear interviews.



27

USCIS is the third agency to encounter the individual in the ex-
pedited removal process. USCIS conducts a credible fear interview
to determine whether there is a significant possibility that the indi-
vidual will be found eligible for asylum or withholding of removal.
This determination does not confer any immigration benefit. It is
simply a screening process employed.

The final decision on asylum eligibility rests with an immigration
judge. Credible fear interviews are conducted by a USCIS asylum
officer while the individual is detained by ICE. Asylum officers
comprise a professional cadre within USCIS, dedicated full time to
the adjudication and screening of protection claims. They are ex-
tensively trained in national security issues, the security and law
enforcement background check process, eligibility criteria, country
conditions, interview techniques, making proper credibility deter-
minations, and fraud detection.

During the credible fear interview, individuals are questioned re-
garding their biographic information, their fear of persecution or
torture, and whether there are concerns that may make them ineli-
gible for asylum.

USCIS conducts security checks, including biographic and bio-
metric checks. USCIS coordinates with ICE and other law enforce-
ment authorities as appropriate if there are reasonable grounds to
believe that an individual may have engaged in criminal activity or
is a security risk.

While information relating to asylum seekers is sensitive and
generally protected from disclosure, regulations and policies allow
for USCIS to share information with law enforcement agencies for
investigative and intelligence purposes, which is done routinely. As
CBP and ICE have already encountered the individual early in the
expedited removal process, they have also already conducted secu-
rity checks on the individual. ICE relies on its security checks to
inform any decision to release the individual from custody.

If USCIS determines the individual does have a credible fear, he
or she is subject to removal—does not have a credible fear, he or
she is subject to immediate removal unless the individual requests
a limited review of USCIS’s credible fear finding by an immigration
judge. And an immigration judge can overrule our decision. If the
immigration judge agrees with the USCIS that the individual does
not have a credible fear, then the individual is removed.

And I see my time is almost up. So I will thank you for the op-
portunity.

Mr. GOODLATTE. Thank you.

Mr. Ragsdale, welcome.

TESTIMONY OF DANIEL H. RAGSDALE, DEPUTY DIRECTOR,
IMMIGRATION AND CUSTOMS ENFORCEMENT

Mr. RAGSDALE. Good morning. Chairman Goodlatte, Ranking
Member Conyers, and distinguished Members of the Committee, on
behalf of the men and women of the U.S. Immigration and Cus-
toms Enforcement, thank you for the opportunity to appear today
to discuss the role ICE plays in protecting border security.

ICE’s primary mission is to promote homeland security and the
public safety through the criminal and civil enforcement of the Fed-
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eral laws governing border control, customs, trade, and immigra-
tion. ICE is the principal investigative arm of the Department of
Homeland Security.

ICE has two primary operating components, the Office of Home-
land Security Investigation and the Office of Enforcement and Re-
moval Operations. ERO’s primary role is to enforce our Nation’s
immigration laws in a way that impacts public safety and border
security. HSI is responsible for investigating and referring for
criminal prosecution crimes related to human smuggling, traf-
ficking, narcotics and weapons smuggling, counterproliferation,
commercial fraud, child exploitation, among others.

ICE also relies on a team of nearly 1,000 attorneys to fulfill its
civil and criminal enforcement missions. In addition, ICE’s Office
of Professional Responsibility promote security and the integrity of
ICE’s workforce through investigating allegations of misconduct.

Over the past 4 years, ICE has focused its resources on the rule
of individuals who fit within our enforcement priorities. These pri-
orities include people who are risks to national security, public
safety, such as convicted criminals, recent illegal border crossers,
and those who have struck immigration controls.

Through this focus, ICE has been able to help ensure our public
safety and seen solid success in enforcing this Nation’s immigration
laws. These successes could not be achieved without the implemen-
tation of smart, effective, and efficient policies and our close work-
ing relationship with our DHS partners in order to meet our goals.

For instance, 44 percent of the ICE detainees in our custody
came from CBP. Our joint efforts are critical to the Nation’s border
security. As discussed by ICE’s partners in their statements, indi-
viduals who are apprehended while attempting to unlawfully enter
the United States and who indicate a fear of persecution or torture
and an intent to apply for asylum are detained by ICE until they
can present their claim to a specially trained USCIS asylum officer,
who conducts a detailed screening for potential asylum eligibility.

In December 2009, former Director John Morton issued a revised
directive on the parole of arriving aliens found to have a credible
fear of persecution or torture to ensure transparent and consistent
parole determinations for arriving aliens seeking protection in the
United States. Under this policy, aliens who arrive in the United
States at a port of entry and who are found to have a credible fear
of persecution or torture are considered for parole.

While our procedures reflect the sound public policy position of
favoring parole in positive credibility of fear cases, ICE takes its
law enforcement responsibilities seriously and carefully considers
each and every parole decision and balances with a need to protect
public safety.

As tactical requirements ebb and flow, we have redoubled our ef-
forts to be nimble and collaborative as we respond to changing
operational needs. We have put policies and infrastructure in place
to do just that.

For example, ICE targets and investigates the most dangerous
transnational human smuggling organizations through the Illicit
Pathways Attack Strategy, or IPAS. ICE designed this program to
build, balance, integrate its authorities and resources, both foreign
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and domestic, in a focused, comprehensive manner to target, dis-
rupt, and dismantle transnational organized crime.

In fiscal year 2013 alone, to address the crime of human smug-
gling and the additional threat it brings to border security, ICE ar-
rested approximately 2,700 alien smugglers, obtained indictments
and convictions against 3,600 individuals, and initiated almost
2,000 smuggling investigations.

In addition to combating transnational human smuggling organi-
zations, we also target individuals and organizations who attempt
to gain legal status in the United States through fraudulent means
or identity theft. To combat these criminal threats, ICE has estab-
lished 19 document and benefit fraud task forces throughout the
U.S.

As a result of these task forces, combined with our investigative
efforts, in fiscal year 2013, we made over 1,500 criminal arrests for
immigration fraud, identity theft, an increase of approximately 20
percent since 2009.

In sum, ICE remains committed to a detention policy that en-
sures violent priority aliens remain in custody while managing lim-
ited resources by providing effective alternatives for nonpriority
aliens, commensurate with the risk they present. Current parole
procedures for asylum seekers help ICE making custody determina-
tions on a case-by-case basis while focusing both on protecting
against threats to public safety and maintaining control of the Na-
tion’s borders.

Thank you for the opportunity to testify, and I look forward to
the questions you may have.

[The joint prepared statement of the U.S. Department of Home-
land Security follows:]
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Introduction

Chairman Goodlatte, Ranking Member Conyers, and distinguished members of the
Judiciary Committee: Thank you for the opportunity to testify at today’s hearing. The joint
testimony today will focus on how the following DHS agencies, U.S. Citizenship and
Immigration Services (USCIS), U.S. Immigration and Customs Enforcement (ICE), and
U.S. Custom and Border Protection (CBP), support U.S. efforts related to border security while
upholding our refugee protection obligations.

The United States has a long history of providing humanitarian protection to refugees and
other vulnerable individuals and is a party to the 1967 Protocol relating to the Status of Refugees
and the Convention against Torture (CAT). As parties to the 1967 Protocol and CAT, we are
committed to abiding by our non-refoulement obligations — to refrain from returning eligible
individuals to countries where they would more likely than not face torture or persecution. Qur
non-refoulement obligations under the Protocol and the CAT are implemented in the

immigration context through various laws and regulations.

The Expedited Removal and Credible Fear Processes

Prior to the enactment of the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), individuals seeking admission to the United States at a port of entry or
those apprehended attempting to enter the United States unlawfully were able to present their
requests for asylum directly to an Immigration Judge within the Department of Justice’s (DOJ’s)
Executive Office for Immigration Review (EOIR). IIRIRA, however, amended the Immigration
and Nationality Act (INA) to allow for the expedited removal of individuals who lack required

documentation or possess improper documentation at ports of entry. DHS also applies the
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expedited removal process to individuals who are present without admission and encountered by
an immigration officer within 100 air miles of the United States border and who were not
physically present in the United States for the 14-day period immediately before their arrest as
well as to aliens unlawfully arriving in the United States by sea.

The expedited removal provision was designed to deter individuals from entering the
United States illegally and to streamline what had been a lengthy, resource-intensive process that
required a hearing and order of deportation or exclusion from an Immigration Judge, a process
that could take months or years to complete. Under the expedited removal process, when an
immigration officer determines that an individual is inadmissible, the individual is ordered
removed from the U.S. without a hearing before an Immigration Judge.

To ensure that the United States maintains compliance with its international treaty
obligations relating to non-refoulement, however, individuals subject to expedited removal who
indicate a fear of persecution or torture or who indicate an intent to apply for asylum are detained
by ICE until they can present their claim to a specially trained USCIS asylum officer who
conducts a detailed screening for potential asylum eligibility. These officers are a professional
cadre within USCIS, dedicated full-time to the adjudication or screening of protection claims.
They are extensively trained in national security issues, the security and law enforcement
background check process, eligibility criteria, country conditions, interview techniques, making

proper credibility determinations, and fraud detection.

The Role of CBP At U.S. Ports of Entry

When an alien arrives in the United States by air, land or sea, the alien must present

himself or herself to a CBP officer for inspection at a U.S. port of entry. If the alien lacks
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required documentation or possesses improper documentation, he or she may be placed in
Expedited Removal (ER) and referred to secondary inspection for a sworn statement and to
complete forms under 8 C.FR. 235.3. It during this process the alien expresses a fear of retumn
to his or her country, or an intention to apply for or request asylum from the United States, the
alien will be referred to a USCIS asylum officer for a credible fear interview. The alien must be
detained per section 235(b)(1)(B)(iii)(IV) of the INA and turned over to ICE Enforcement and
Removal Operations (ERO) pending the credible fear interview. Every alien encountered at a
U.S. port of entry undergoes a full inspection that includes national security, law enforcement,

immigration, customs, and agricultural components.

The Role of CBP Between U.S. Ports of Entry

Border Patrol agents (BPA) receive training on the ER process and how to identify the
applicable charges, recognize the conditions making an alien subject to ER, and proper protocols
for the overall management of aliens through the ER process. The training includes recognizing
the circumstances that require a referral to USCIS for a credible fear interview.

During ER processing, BPAs inquire whether the alien has any fear of persecution or
torture, or a fear of return to his/her home country. If the alien expresses an intention to apply
for asylum, or a fear of persecution or torture, or a fear of return to his/her home country, the
alien is detained by ICE ERO and referred to a USCIS asylum officer for a credible fear
interview.

Only asylum officers are authorized to make credible fear determinations. If during the booking
process, the alien expresses a fear of return to his/her country, the local USCIS Asylum Office is

contacted and provided with the relevant case forms to initiate the credible fear process. This

(5]
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may occur before or atter remanding custody to the local ICE facility depending on local
agreements between ICE, USCIS and CBP. In all cases, the credible fear interview is conducted

after the alien is remanded to ICE custody.

The Credible Fear Screening Process

Individuals in ER proceedings, including those who indicate a fear of persecution or who
indicate an intent to apply for asylum, are subject to mandatory detention (with few exceptions).
Credible fear interviews therefore are generally conducted by USCIS officers while the
individual is in ICE detention. Credible fear determinations are made promptly. Since
June 2013, the USCIS credible fear screening process has taken an average of 8 days to complete
following ICE notification that an individual subject to expedited removal has indicated a fear of
return. During Fiscal Year (FY) 2013, the average number of days between the date when an
individual was detained in the ER process and the date the individual was referred to the USCIS
Asylum Division for the scheduling of a credible fear interview was 19 days.

During the credible fear interview, individuals are questioned regarding their biographic
information, their fear of persecution or torture, and whether there are any concerns that may
make them ineligible for asylum. While regulations issued in December 2000 prohibit USCIS
from taking mandatory bars into account during the credible fear screening, asylum officers must
explore whether any mandatory bars are implicated during each credible fear interview.
Mandatory bars to a grant of asylum include the persecutor bar, a conviction for a “particularly
serious crime,” having committed a serious non-political crime outside of the United States,
being a security risk to the United States, and terrorism grounds. Asylum officers document this

information in the interview notes that are taken contemporaneously with the interview.
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Wherever any derogatory information is uncovered that could implicate a mandatory bar, either
through security checks or the alien’s testimony, the information is flagged for ICE, and
available for the ICE attorneys in the event they have a hearing before an Immigration Judge.
USCIS coordinates with ICE and other law enforcement authorities, as appropriate, if there are
reasonable grounds to believe that an individual may be barred for criminal activity, is a security
risk, belongs to a terrorist organization or is a human rights violator. The Immigration Judge
would make a determination on whether a mandatory bar applies during the removal
proceedings.

Historically, only a small percentage of individuals placed in expedited removal
proceedings have expressed a fear of return. However, the percentage has risen over time. From
FY 2000 through FY 2009, the annual percentage of individuals subject to expedited removal
who expressed a fear of return ranged from 4-6%. From FY 2010 through FY 2012, the annual
percentage ranged from 7-9%. During FY 2013, approximately 15% of the individuals placed
into expedited removal expressed a fear of return and were placed in the credible fear screening
process. Despite this increase, expedited removal proceedings have been effective and have
saved significant resources since their implementation in 1997 while also ensuring that the
United States upholds its international treaty obligations regarding non-refoulement. Before the
implementation of the expedited removal process, every individual subject to ER would have

been entitled to a hearing before an Immigration Judge where they could apply for asylum.
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Security Screening in the Credible Fear Process

In addition to the detailed credible fear interview, USCIS conducts security checks
including biographic (TECS') and biometric (IDENT) checks during the credible fear process to
assess identity and inform lines of questioning. TECS is owned and managed by CBP and is its
principal law enforcement and national security system. TECS contains various types of
information from a variety of Federal, state, local, and foreign sources, and the database contains
records pertaining to known or suspected terrorists, wanted persons, and persons of interest for
law enforcement and counterterrorism purposes. 1DENT is a DHS system managed by the
National Protection and Programs Directorate’s (NPPD) Office of Biometric Identity
Management (OBIM), and includes biometric information related to the travel history of foreign
nationals and watchlist information. It also contains visa application information owned by the
Department of State. This system is used to contirm identity, determine previous interactions
with government officials and detect imposters. Asylum officers conduct a mandatory check of
both TECS and IDENT during the credible fear process. Asylum officers also ensure that the
Federal Bureau of Investigation (FBT) name check and fingerprint checks have been initiated.

As previously noted, most aliens are detained by ICE throughout the credible fear
screening process. Based on the interview and all available evidence, the USCIS asylum oftficer
determines whether or not the individual established a credible fear of persecution or torture.
The USCIS asylum officer’s determination as well as information on the individual’s identity,
including how he or she established it, results of the security checks, and any adverse
information is recorded and placed in the alien’s file upon completion of the credible fear

process. This information is then provided to ICE.

! TECS—not an acronym—is the primary law enforcement and national security database which contains
enforcement, inspection, and intelligence records.
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The Credible Fear Standard

As defined by statute, in order to establish a credible fear of persecution or torture, the
asylum officer must find that a “significant possibility” exists that the individual could establish
eligibility for asylum or withholding of removal. The purpose of this screening standard is to
dispose of claims where there is no significant possibility of success, while not foreclosing viable
claims. This procedural safeguard allows the expedited removal process to act as an efficient
mechanism in maintaining border security while ensuring compliance with the United States’
international treaty obligations regarding non-refoulement.

Several months ago, USCIS initiated a review of the training materials and guidance used
by the Asylum Division to instruct asylum officers on the credible fear standard. This review
has included the engagement of EOIR, ICE and CBP. After more than fifteen years since the
establishment of the expedited removal/credible fear screening process, a review was necessary
to make certain that our application of the credible fear standard properly reflects a significant
possibility that claims for asylum or protection under the Convention Against Torture will
succeed when made before an Immigration Judge. This review has recently been completed and

asylum officers will soon receive training on the updated guidance.

Credible Fear Determinations
Like affirmative asylum decisions, 100 percent of credible fear determinations undergo
supervisory review. Individuals who are ultimately found not to have a credible fear are subject

to immediate removal by ICE, unless they request a limited review of the USCIS asylum
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officer’s determination by an Immigration Judge. The Immigration Judge can overrule the
asylum officer’s decision and find the individual does have a credible fear.

If the individual establishes a credible fear of persecution or torture, USCIS issues a
Notice to Appear (NTA) and the individual is placed in removal proceedings before an
Immigration Judge at which point he or she can seek asylum or other forms of relief or
protection from removal. With the issuance of the NTA, USCIS’ role in the ER process is
completed. The Immigration Judge ultimately determines whether the individual is eligible for
asylum or any other requested forms of relief or protection.

During the pendency of the removal proceedings, certain individuals are entitled to a
custody hearing before the Immigration Judge. Aliens arriving at a Ports-of-Entry (POE),
however, are only eligible for parole. Parole determinations are made by ICE and are not
reviewed by an Immigration Judge. DHS has adopted parole standards to determine whether
individuals should be paroled into the United States during the pendency of the removal
proceedings. Aliens apprehended between the POEs who demonstrate a credible fear of
persecution or torture are eligible for release. If detained, these aliens who are placed in removal
proceedings are eligible for a bond hearing before an Immigration Judge.

During FY 2013, 65% of credible fear referrals involved nationals of El Salvador,

Honduras, and Guatemala; just over 7% were Mexican nationals.

Developments in the ICE Parole Policy

Parole is an administrative measure, provided under section 212(d)(5) of the INA. ICE
uses this parole authority to release inadmissible aliens who arrive at a port of entry and are

found to have a credible fear of persecution or torture. Parole is not a lawful admission or a
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determination of an alien’s admissibility, and can be conditioned upon such terms as the posting
of a bond or other guarantee.

On December 8, 2009, former ICE Director John Morton issued a revised directive on
“Parole of Arriving Aliens Found to Have a Credible Fear of Persecution or Torture” to ensure
transparent and consistent parole determinations for arriving aliens seeking protection in the
United States. Under this policy, aliens who arrive in the United States at a port of entry and
who are found to have a credible fear of persecution or torture are considered for parole.

The policy added heightened quality assurance safeguards, such as a nationwide analysis
of number of paroled aliens and their compliance rates. Further, while the prior policy allowed
ICE officers to grant parole based on a determination of the public interest, it did not concretely
detine this concept. By contrast, the directive explains that ICE may parole aliens found to have
a credible fear who (1) establish their identities and (2) pose neither a flight risk nor a danger to

the community, it (3) no additional factors weigh against their release.

Protections in the ICE Credible Fear-Parole Process

By definition, aliens in the expedited removal process lack valid travel documents, so
ICE must verify the alien’s identity before release from custody. When considering parole for an
arriving alien found to have credible fear, ICE Enforcement and Removal Operations officers
review all relevant documentation and databases to determine if the alien can reasonably
establish his or her identity. No alien is paroled without undergoing a comprehensive
background check to identify any possible public safety or national security issues. Relevant

information for this determination includes evidence of past criminal activity, both in the
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United States and abroad; disciplinary infractions or incident reports; and any criminal or
detention history showing that the alien has harmed or would harm others,

In addition, the alien must present sufficient evidence demonstrating that he or she will
appear for the immigration hearing when required in order to be considered for parole. Some of
the factors considered include family and community ties, employment history, record of
appearance for prior court hearings, compliance with past reporting requirements, and ability to
post bond. The alien must also provide an address where he or she will reside and must timely
inform ICE and any other DHS agency (if required) of any change of address.

While ICE’s procedures reflect the sound public policy position of favoring parole in
positive credible fear cases where identity is established, and any flight risk and public safety
concerns are alleviated, these procedures safeguard the ultimate discretion of the agency to
deny parole. In particular, the 2009 policy specifically recognized that parole “remains an
inherently discretionary decision” that can be affected, even in positive credible fear cases, by
additional factors, like “overriding law enforcement interests.” 1CE takes its law enforcement
responsibilities seriously, carefully considers each and every parole decision, and balances it

with the need to protect border security.

Affirmatively Filed Asylum Applications

Individuals in the United States who are not subject to expedited removal may seek
asylum in one of two ways: either by applying for asylum “affirmatively” with USCIS or
“defensively” while in removal proceedings before an Immigration Judge. In general, any
individual present in the United States and not in removal proceedings may file an affirmative

asylum application with USCIS. Affirmative asylum procedures require an in-depth, in-person
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interview of every principal asylum applicant. This interview is conducted by the same specially
trained asylum officers who conduct credible fear screening interviews.

The asylum officer fully explores the applicant’s persecution claim, considers country of
origin information and other relevant evidence, assesses the applicant’s credibility and completes
required security and background checks. The asylum officer then determines whether the
individual is eligible for asylum and drafts a decision. Supervisors review 100 percent of asylum
officers’ determinations prior to issuance of a final decision. If the asylum officer does not grant
the asylum application, in most cases the applicant is placed in removal proceedings for a
hearing before an Immigration Judge, including a decision on the asylum claim and any other
claims for relief from removal. Information used to make a determination on the individual’s
claim, including the interview notes, biographic information, completed security checks and
decisional documents, is placed into the individual’s file and is available for use by ICE

attorneys during removal proceedings.

Defensively Filed Asylum Applications
Individuals who have been placed in removal proceedings before an Immigration Judge
receive a full hearing and have the right to request certain types of relief from removal,

including, with few exceptions, asylum.

Background Checks in the Affirmative Asylum Process

Before individuals are granted asylum, they must all establish identity and pass all
requisite national security and law enforcement background security checks. Each asylum

applicant is subject to extensive biometric and biographic security checks. Both law
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enforcement and intelligence community checks are required — including checks against the FBI,
the Department of Defense, the Department of State, and other agency systems.

In conducting background screenings, asylum applicants are first checked against the
USCIS Central Index System to determine if they have previously been issued an alien number.
They are also screened against TECS, CBP’s primary law enforcement and national security
database which contains enforcement, inspection, and intelligence records. For applicants ages
14 through 79, an FBI search is conducted of the person’s name(s) and date(s) of birth. A
USCIS Application Support Center takes a complete set of fingerprints and biometrics
(signature, photograph and index print) of asylum applicants between the ages of 12 years
9 months and 79 years. The FBI electronically searches the fingerprints within the Integrated
Automated Fingerprint Identification System. The 10-prints are also electronically submitted to
the IDENT database, where they are stored and matched to existing fingerprint records. This
system is used to confirm identity and determine previous interactions with government officials.
In addition, a biometric check against the DOD Automated Biometric Identification System
(ABIS) is conducted for certain cases. The Asylum Division also screens all asylum information
against the National Counterterrorism Center’s terrorism holdings. Finally, the Asylum Division
conducts biometric checks of certain applicants against Canadian, United Kingdom, Australian,
and New Zealand holdings through an agreement under the Five Country Conference (FCC).

We expect to move to 100% biometric checks through the FCC by the end of FY 2014.

Conclusion
The credible fear screening process and the established system that allows for individuals

to seek asylum in the United States support efforts to effectively and efficiently meet our
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international obligations to provide humanitarian protection to refugees and other vulnerable
individuals while maintaining the integrity of the immigration system and national security.
USCIS carries out these programs in a manner aimed to protect those who deserve it, while
safeguarding the integrity of the programs from those who do not merit protection.

The expedited removal process is a critical tool for effective border management. The
credible fear screening process that identifies individuals potentially in need of protection in the
larger expedited removal framework affords those border efficiencies while ensuring
U.S. compliance with its international treaty obligations relating to non-refoulement. Prior to
IIRIRA, & individuals apprehended while unlawfully entering the United States were placed in
deportation or exclusion proceedings before an Immigration Judge — such a framework today
would overwhelm DHS’s and DOJ’s already stretched resources.

It is important to note that an asylum officer’s positive credible fear finding does not
confer an immigration benefit or guarantee any lawful status in the United States. Rather, a
finding of a credible fear results only in an individual’s opportunity to present his or her
protection claim before an Immigration Judge in removal proceedings.

Thank you again for the opportunity to testify. We would be happy to answer your

questions.
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Mr. GOODLATTE. Thank you, Mr. Ragsdale.
Ms. Wasem, welcome.

TESTIMONY OF RUTH ELLEN WASEM, SPECIALIST IN
IMMIGRATION POLICY, CONGRESSIONAL RESEARCH SERVICE

Ms. WASEM. Thank you.

Chairman Goodlatte, Ranking Member Conyers, and distin-
guished Members of the Judiciary Committee, I am honored to be
testifying this morning on behalf of the Congressional Research
Service.

My summary will provide a backdrop on your basic question: Is
asylum abuse overwhelming our borders? In summation, there are
three avenues—T’ll reiterate a bit of what Lori had testified on—
three avenues to receive asylum.

The first avenue is the affirmative, when a foreign national who
is in the United States and not involved in any removal proceeding
applies for asylum with a USCIS immigration officer. The second
route, a defensive application is when a foreign national is in re-
moval proceedings and asserts a claim for asylum as a defense to
that removal proceeding before an immigration judge. And the
third avenue, which is the principal topic of this morning’s hearing,
is the credible fear review, which is triggered when a foreign na-
tional arriving without proper documentation is placed in expedited
removal and expresses a fear of persecution.

In this last instance, the foreign national is then put in the sec-
ond path I mentioned, the defensive path, and goes before an immi-
gration judge. In all of these instances, to be eligible for asylum,
the foreign national must demonstrate a well-founded fear of perse-
cution that if returned home, they will be persecuted based upon
one of five characteristics—race, religion, nationality, membership
in a particular social group, or political opinion.

The credible fear threshold is—means that there is a significant
possibility that the foreign national could establish eligibility for
asylum under one of those five enumerated grounds I just listed.

These avenues and the standards for asylum are based on a sub-
stantial legislative history, three I want to mention. The Refugee
Act of 1980, which codified the definition from the Refugee Protocol
of 1967 in the Immigration Act.

Secondly, the Illegal Immigrant Reform and Immigrant Respon-
sibility Act of 1996, which made substantial changes to the asylum
process. And among the most significant of those changes are the
provisions which created expedited removal and added the credible
fear review process. The 96 law also requires mandatory detention
of foreign nationals in expedited removal while they seek their
credible fear determination.

Thirdly, the REAL ID Act of 2005, which established express
standards for proof for asylum seekers.

Now I'm going to turn to some—a brief summary of some of the
statistical trends that I found in preparing this testimony. Three
points. Overall, asylum trends are down. Credible fear claims are
up. And a handful of countries are driving these increases.

Let’s look at Figure 1, where you can see that since the mid ’90’s,
both the affirmative and the defensive asylum claims have de-
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creased. There was a slight increase since 2010, but the numbers
have not yet reached the levels of the earlier years.

As you can also see from Figure 1 in my testimony, the number
of asylum cases approved has remained rather steady, except for
an uptick in the early part of this century. Otherwise, the number
of cases approved by both the immigration judges and the asylum
officers and USCIS remains relatively the same.

This next chart, of course, is where you see the big surge.
Since—in the past year, since 2013, there has been a more than
doubling of individuals expressing credible fear during expedited
removal.

Figure 7 reveals that a handful of countries are driving this in-
crease. El Salvador, Guatemala, and Honduras, and to a lesser ex-
tent, Mexico, India, and Ecuador. All but India are Western Hemi-
sphere countries. This trend is similar when you look at the accept-
ance of the credible fear cases.

Let me conclude by making this observation. An increase in asy-
lum or credible fear claims, in and of itself, does not signify an in-
crease in abuse of the asylum process any more than a reduction
in asylum claims in credible fear would signify a reduction in
abuse. While the current levels of asylum and credible fear do not
yet approach that of two decades ago, the question for today is
whether they have risen to a level that might strain the system
that is designed to both protect refugees and control our borders.

I'm happy to answer your questions.

[The prepared statement of Ms. Wasem follows:]



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64

Mr. GOODLATTE. Thank you, Ms. Wasem.

We will now begin questioning. Mr. Ragsdale, this appears to be
creating a sense of deja vu with regard to many of us. Under the
Department of Homeland Security Secretary Chertoff, catch and re-
lease became notorious. This was the name of the DHS practice of
apprehending non-Mexican aliens along the southern border, giving
them a notice to appear in immigration court, and releasing them
into the United States.

Secretary Chertoff complained that, “When a non-Mexican is
caught trying to enter the U.S. across the Southwest border today,
he has an 80 percent chance of being released immediately because
we have nowhere to hold him. Of course, he will be charged as an
immigration law violator, and he will likely fail to appear at his
immigration hearings.”

Chertoff then announced a plan to end catch and release once
and for all. He stated that, “When a large number of Brazilians
began illegally crossing the Southwest border, we responded in
July 2005 with ’Operation Texas Hold ’Em.” We prioritized the ex-
isting space, dedicated bed space, and began detaining and remov-
ing all of the illegal Brazilians we apprehended.

“The word spread surprisingly swiftly. Within the first 30 days,
the operation had already begun to deter illegal border crossings by
Brazilians. In fact, the number of Brazilians apprehended dropped
by 50 percent. After 60 days, the rate of Brazilian illegal immigra-
tion through this sector was down 90 percent, and it is still signifi-
cantly depressed all across the border.

“In short, we learned that a concentrated effort of removal can
actually discourage illegal entries by non-Mexicans on the South-
west border.”

This seems to me to be the solution to the credible fear crisis.
Why doesn’t DHS simply utilize Secretary Chertoff's strategy,
eliminate the incentive to make an abuse of credible fear claim,
and end this growing problem?

Mr. RAGSDALE. Thank you for the opportunity to answer that
question.

I was actually an attorney in Arizona during that—the Brazilian
initiative, and I was part of the litigation strategy before the Exec-
utive Office for Immigration Review that worked successfully there.
I was also detailed to the department in 2005 and ’04 to work on
the Secure Border Initiative team with the former Secretary and
came up with that strategy.

Mr. GOODLATTE. It seems like it would be a good one. Why aren’t
we doing it now?

Mr. RAGSDALE. Well, we actually are doing it now. We’re doing
it actually in what I'd say is a very smart way. The difference that
we see today is if you look at the ICE detention capacity, we are
making smart decisions to detain criminal aliens first.

Mr. GOODLATTE. Sir, the problem is one not just of criminal
aliens, but of people who are making false claims simply to enter
the United States. And Secretary Chertoff did not make that dis-
tinction. They detained every Brazilian.

We just heard from Ms. Wasem that El Salvador, Guatemala,
and Honduras have the highest numbers of these credible fear
claims, and it would seem to me extremely appropriate to identify
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people who are apprehended from those countries making credible
fear claims, of detaining all of them so that there is not this prob-
lem. And word gets back to those countries, as it did back to Brazil,
if you try this, it is not going to work.

That would be the thing that would drive down asylum claims,
as it did. And now they are back up, as you can see, and growing
rather rapidly because there is not an effective policy dealing with
all people making credible fear claims.

Mr. RAGSDALE. Well, there is a balance here. We certainly under-
stand that the use of expedited removal has allowed DHS to re-
move more people more quickly than immigration proceedings be-
fore an immigration judge, by far. So it is a very effective enforce-
ment tool.

The balancing technique

Mr. GOODLATTE. If that is the case, why is it that ICE has re-
quested fewer beds for detention in 2012 and 2013 than they have
previously?

Mr. RAGSDALE. Well, detention is only one piece of the puzzle. 1
think from what we’ve certainly heard from everybody’s testimony
today is a need to increase immigration court capacity, more offi-
cers to work the detention process, it is a wider approach than just
detention.

Simply detaining someone with the same hearing capacity would
lead to

Mr. GOODLATTE. Well, we certainly agree there should be greater
hearing capacity. But if you detain people from a particular country
that is showing this rapid spike up, one of two things are going to
happen. You are either going to find out that there is no uptick in
the amount of—in the basis for credible fear claims. Or you are
going to find out that there is something going on in that country
that might justify that.

But by doing that, you are going to find out. If you simply release
them into the interior of the country, as was occurring back then,
it is occurring again today, most of them do not ever show up for
their hearings.

Mr. RAGSDALE. Well, we are certainly working, from our chief
counsel offices, with the Executive Office for Immigration Review
to prioritize dockets. We are certainly doing everything we can to
litigate those cases effectively before the Executive Office for Immi-
gration Review. And when an immigration judge makes a decision
and a removal order is entered, we are certainly making every ef-
fort to remove them.

The answer is simply here it is a blended approach. The Execu-
tive Office for Immigration Review is a big player here, and the
other point I should make is once a credible fear is found and an
NTA is issued, an immigration judge has jurisdiction to set bond
in those cases. So even if an immigration officer at ICE sets a bond
decision, an immigration judge may redetermine it.

Mr. GOODLATTE. My time has expired. I am going to ask you one
more question. Currently, there is a 92 percent grant rate for cred-
ible fear cases. How many of these aliens are eventually granted
asylum by an immigration judge, handled on the merits?

Mr. RAGSDALE. Well, again, Executive Office for Immigration Re-
view are the right place to get that statistic. If you look at the




66

Mr. GOODLATTE. All right. Let me ask you another one. Of those
cases that were denied, how many are removed, and how many
have absconded?

Mr. RAGSDALE. Again, the Executive Office for Immigration Re-
view is

Mr. GOODLATTE. If you don’t have these numbers and you are
making policy regarding whether or not you should detain people
when they come in or release them, why don’t you have those num-
bers? It would seem to be me to be of great interest to ICE to know
what is happening down the line.

And I certainly understand that we can get those numbers from
other places, but ICE should have those numbers and should be
making their policy decisions on that basis. It would otherwise
seem to be a key question in determining whether credible fear is
becoming a superhighway of abuse.

Mr. RAGSDALE. Well, I'm aware of the numbers. What I would
suggest to you is those are two different legal standards. The asy-
lum standard, as we’ve heard, is a higher standard where the cred-
ible fear standard, because of the very powerful enforcement tool
in expedited removal, is only a significant likelihood that a success-
ful asylum claim could be made.

So ICE does not look behind a CIS adjudication on a credible
fear. We take that decision and get the person in front of an immi-
gration judge.

Mr. GOODLATTE. On a case-by-case basis, that, of course, is the
appropriate thing to do. But in terms of looking at trends of abuse
along our border, considering that it is ICE attorneys that handle
the EOIR dockets, they should know, your agency should know, you
should know, as someone engaged in formulating this policy, what
is going on so that you can take appropriate measures to stop it.

That is not happening, and it is disturbing.

My time has expired. I will turn now to the Ranking Member,
the gentleman from Michigan, for his opening question.

Mr. CoNYERS. Thank you. I appreciate the witness’ testimony.

I wanted to let our Committee know that we have three asylees
that are present at the hearing. A refugee from Eritrea, Mr.
Tesfatsion. A “Mr. E,” so fearful of his relationships with his gov-
ernment in Ethiopia that he will not use his full name, spent 6
months in detention before he was released and granted asylum by
an American——

Mr. GOODLATTE. The Chair would ask the Ranking Member to
suspend for a moment. We have two individuals in the audience
who are standing. There is no basis for doing so. Members of the
audience must behave in an orderly fashion, or else they will be re-
moved from the hearing room.

And that will serve as your warning that under Rule 11 of the
House rules, the Chairman of the Committee may punish breaches
of decorum and order by censure and exclusion from the hearing.
I apologize to the gentleman for the interruption.

Mr. JOHNSON. Would the gentleman—point of order?

Mr. GOODLATTE. The gentleman will state his point of order.

Mr. JOHNSON. Do the rules prohibit a spectator from standing up
as—and not saying anything, not making any gestures, no signs.
Just standing up when they were recognized by a Member during
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that Member’s presentation? Is that a breach of decorum under the
rules?

Mr. GOODLATTE. It is not if they are subsequently recognized by
the Ranking Member.

The gentleman may proceed.

Mr. JouNsSON. Well, if I may, Mr. Chairman? Didn’t the two gen-
tlemen who stood, weren’t they recognized?

Mr. GOODLATTE. We are about to find that out from the Ranking
Member. And the gentleman may proceed.

Mr. JOHNSON. But it is okay. It is okay for them, if recognized
by a Member here, to stand up?

Mr. GOODLATTE. For a brief time, that is correct.

Mr. JOHNSON. It would not be a breach of decorum?

Mr. GOODLATTE. The Ranking Member will proceed.

Mr. CoNYERS. Thank you.

Mr. JOHNSON. Thank you.

Mr. CONYERS. Mr. Chairman, I hope this will not come out of my
5 minutes. I appreciate the gentleman greatly for that.

But I just wanted to mention them. There is nothing profound
about them standing up or not. But I wanted to mention that they
are here. Mr. Tesfatsion from Eritrea, and the Ethiopian refugee
who can’t use his full name, and I don’t want him to stand up.
Pedro from Equatorial Guinea. And I will put something about
them—I ask unanimous consent to put a small statement about
each of the three

Mr. GOODLATTE. Without objection, they will be made a part of
the record.

[The information referred to follows:]
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Introduction to Asvlees Present at the Hearing

We are pleased to have with us today several asylees who experienced first-hand
the difficulty that legitimate asylum seekers face during expedited removal. Their
stories illustrate the critical importance of the credible fear process to ensure that
the United States protects those who face persecution and torture in their own
countries.

o Fesseha Tesfatsion is a refugee from Eritrea. He fled his country because he
was arrested, detained, and beaten for speaking out against the government’s
forced national service policies. He was found to have a credible fear of
persecution but was detained in Texas for more than two months before
being paroled. With the help of a pro bono attorney, he was granted asylum
by an immigration judge. He now attends Northern Virginia Community
College.

e Mr. E, who is too fearful of his government to use his full name here, is a
refugee from Ethiopia. He was forced to flee his country after years of
persecution and detention on account of his political opinion. He expressed
his fear of return to Ethiopia when he arrived at a port of entry in Texas. He
was subsequently detained and passed a credible fear interview. He spent 6
months in detention before he was released on parole, thanks to the
assistance of a local nonprofit. After three years in the U.S. immigration
system, was granted asylum by an immigration judge.

e Pedro is arefugee from Equatorial Guinea who fled persecution and torture
for his political opposition to the government. He was detained upon
arriving in the U.S., went through the credible fear process, and was released
on parole after more than two months. He was granted asylum by an
immigration judge with the assistance of a local nonprofit and is now living
with his wife and two children in Washington, D.C.
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Mr. CONYERS. And I thank the Chairman, and I thank my friend
from Georgia as well.

I wanted to concentrate on the whole question of whether there
are instances in which a person, Mr. Ragsdale, who demonstrated
credible fear, established her identity and proved that she poses
neither a danger to the community nor risk of flight would be
granted parole conditioned on the posting of a bond.

Mr. RAGSDALE. First, I should probably clarify the policy that we
are talking about from former Director Morton in 2009 applies only
to what are called arriving aliens. So those are aliens that arrive
at a port of entry and are considered for parole. Those folks would
either be detained or could be paroled by an immigration officer.

Folks who arrive between a port of entry and are found to have
a credible fear are considered for release under a different section
of the Immigration and Nationality Act, and those folks could, in
fa<(:lt, be considered for a bond, both by ICE and by an immigration
judge.

Mr. CoNYERS. Thank you very much.

Are there people who remain in your custody after a grant of pa-
role because they are unable to post such a bond?

Mr. RAGSDALE. If we've determined or an immigration judge has
determined that a particular number of a bond is appropriate to
guarantee appearance, you know, obviously, that is subject to the
decision from either the judge or from the field office director.

Mr. CoNYERS. Thank you.

And now, last, are you familiar with any cases of persons who
established credible fear but were denied parole and were ulti-
mately granted asylum after spending months in your custody?

Mr. RAGSDALE. Again, every case on detention is made on the in-
dividual facts.

Mr. CONYERS. Sure.

Mr. RAGSDALE. So there may be a case that ICE did detain some-
one while the process went on, and that may be totally appropriate.
The decision to grant protection is—either rests with USCIS or an
immigration judge, not with ICE.

Mr. CoNYERS. All right. Dr. Wasem, we appreciate your being
with us today. As you know, the bulk of the credible fear claims
that were made in fiscal 2012 and 2013 were made by people from
El Salvador, Honduras, and Guatemala. In your testimony, you
looked at some of the apprehension and credible fear data per-
taining to these people and suggest that the latest increase may
represent a different pattern in migration.

Could you expand on that a bit?

Ms. WASEM. I'd be happy to, Ranking Member Conyers.

In the written testimony, I took a look at apprehensions as well
to try to better tease out what is going on with this uptick. And
I observed that in 2005, which is on the chart, there were very high
apgrehensions as well of individuals from Guatemala and El Sal-
vador.

But we did not have the same level of credible fear requests
then. And so, it—and then the patterns went down again, as Fig-
ure 9 in my testimony shows. So, clearly, something different is
happening. I have subsequently also been able to take a look at
some additional credible fear data by country in terms of the rate
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?f being approved or not approved, but passing that first credible
ear

Mr. CoNYERS. What is that something different that may be hap-
pening?

Ms. WASEM. It could be—account for several things. The percent-
age of credible fear found for Salvadorans and Guatemalans and
Hondurans has gone up since 2008. Even when you—when you just
look at the percentage of people asking, there has been change in
the number who are being passed on as in that review process.

So, earlier, a lower percentage of, say, Salvadorans, it was closer
to 40 percent in 2008, were determined to meet a significant possi-
bility. So that first level of review that USCIS is doing is showing
a higher percentage. So something is going on. It could be in-coun-
try conditions. It could be things happening in Mexico. It could be
our policy changes.

It could be a number of different things, but it’s not—everything
isn’t moving in the same direction with the other patterns. There
is some interactive effects

Mr. CONYERS. Okay.

Ms. WASEM [continuing]. That warrant further analysis.

Mr. CoNYERS. Thank you very much.

Director Ragsdale, a number of background and security checks
must be completed before a credible fear interview can take place,
of course, and I understand that many of those same checks are
performed when ICE takes custody of the person and before the pa-
role determination is made.

Can you describe some of these checks that might be revealed?
And if ICE encounters information, what action does ICE typically
take, and would you have to go to court to prevent a person who
appeared to be a risk before you can keep them from getting out
of your jurisdiction?

Mr. RAGSDALE. So we sort of come to this process sort of after
both our partners in Customs and Border Protection and Citizen-
ship and Immigration Services has run a lot of those same checks.
Those are obviously criminal history checks. They are checks re-
lated to terrorism screening databases. They’re based on bio-
metrics. They're based on biographics. So we sit here with a very
unified approach on how we do those record checks.

If someone came to a port of entry, and there was derogatory in-
formation, and they were an arriving alien, we would make the de-
cision whether or not to keep that person in our custody. If the per-
son is found to have a credible fear and has arrived between a port
of entry, we would set an appropriate bond or no bond, and then
that person would be able to seek redetermination from an immi-
gration judge.

Mr. CONYERS. Now last question, sir. Director Scialabba, is there
any circumstances under which you sometimes feel you can’t get
the information that you need, and what are your alternative re-
courses?

Ms. SciALABBA. No, I wouldn’t say there is any circumstances
where we feel like we can’t get information. We actually receive in-
formation from CBP, as well as ICE, when we’re doing credible fear
interviews. We also do the interview. So we're actually talking to
the person that is in front of us, finding out what their story is,
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whether they have any kind of history that may indicate there is
any kind of criminal activity involved and those sorts of things.

No. I don’t feel like we don’t get the information we need. I think
there may be circumstances sometimes where there may be an on-
going investigation somewhere, and that information has not yet
been put into databases that we check.

And if that’s the situation, then we don’t really have access to
that information unless one of our colleagues from CBP or ICE may
have that information and provide that to us.

Mr. CoNYERS. Thank you.

Thank you, Mr. Chairman.

Mr. GOODLATTE. The Chair recognizes the gentleman from North
Carolina, Mr. Coble, for 5 minutes.

Mr. CoBLE. Thank you, Mr. Chairman.

Good to have you witnesses with us today.

Ms. Scialabba, DHS indicated 97.8 percent of Indian claimants
found—were found to have a credible fear of persecution. I am told
that there is little political turmoil in India. Could this be irreg-
ular, or do you think those figures are correct?

Ms. ScIALABBA. Sir, I believe the figures are correct. Credible
fear really is a screening process. They aren’t all political persecu-
tion claims that are made. Sometimes they’re related to particular
social groups. It could be related to inheritance, caste issues that
are in India. So they’re not all political, but the percentage is cor-
rect.

Mr. CoBLE. And I am furthermore told that part of the problems
plaguing India now result from socioeconomic reforms. Could it be
that many of the Indians are fleeing poverty in lieu of persecution?

Ms. ScIALABBA. It’s possible—I mean, that is a possibility. The
screening process that we do, the credible fear screening process
has a fairly low standard. It’s just a screening process to determine
whether or not there’s a significant probability that an immigration
judge may find asylum.

When the person goes before the immigration judge, that’s when
really the full panoply of issues and the story that the person may
have is actually determined, and at that point, we also have a nice
trial attorney who will cross-examine the person and get more in-
formation other than what we do in terms of this credible fear
screening.

Mr. CoOBLE. I thank you for that. Well, what sort of training do
USCIS officers receive on country conditions?

Ms. SciALABBA. Our officers have extensive training in terms of
their initial training for asylum. They also have extensive training
on credibility determinations.

For country conditions, our officers have 4 hours a week, where
they are provided additional information. So if somebody is han-
dling particular cases from a particular country, they will receive
information on those country conditions. We also have access to the
State Department documents on country conditions as well.

Mr. CoBLE. I thank you for that.

Mr. Fisher, what do you think might be the reasons for the dra-
matic increase in applicants arriving at ports of entry, claiming
credible fear, A? And B, how do you think DHS could best deal
with this issue?
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Mr. FISHER. Thank you for the question.

I think, first, those that are coming to the ports of entry and in
between the ports of entry, for that matter, we need more informa-
tion. We need more requests, specific requests for information dur-
ing the initial encounters that CBP officers make at the port of
entry, and Border Patrol agents make between the ports of entry
to fill some of those intelligence gaps right now. Generally, what
happens when the credible fear claim is made within our custody,
we generally turn that over to ICE ERO and then on to CIS for
their interview process.

So we have to be able to get more information to be real specific
in terms of any potential vulnerabilities or the extent to which it
may be exploited as it relates to our security risk.

Mr. CoBLE. I thank you for that, Mr. Fisher. Let me ask you an-
other question.

Does the spike in credible fear claims give rise to a particularized
concern relating to our national security, and is it well documented
that some of the illegal aliens arriving—Ilet me get this question—
arriving at our border and claiming credible fear or persecution or
have been affiliated with criminal enterprises, such as drug cartels,
in their home country?

What is being done to address these concerns?

Mr. FIsHER. Thank you again for that question. Very insightful,
sir.

I would tell you that generally when we see a spike in any activ-
ity, any anomaly, we first set the conditions that, one, it is, in fact,
a risk at some level until proven otherwise. So we take that affirm-
ative step.

And then, two, we work with the intelligence community, with
our partners within law enforcement to make sure that we’re gath-
ering all available information. Not just those that are contained
in the databases so much, but as mentioned on the panel, inves-
tigative files. We want to figure out who is pending investigations,
who’s open investigations with one of our partners, whether it’s the
FBI or the DEA.

And information is the key for us. The more we’re able to get in-
formation about these illicit networks, the better we are to be able
to assess risk.

Mr. CoBLE. I thank you, Mr. Fisher.

Mr. Chairman, I see that my amber light appears. So I will yield
back.

Mr. GOODLATTE. The Chair thanks the gentleman and recognizes
the gentleman from Virginia, Mr. Scott, for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman.

Ms. Wasem, if someone files a claim, how do you know before you
have heard it whether it is a bona fide claim or a fraudulent claim?

Ms. WASEM. If someone files a claim before you've heard it?

Mr. ScotT. Right. You can’t know. Is that right?

Ms. WASEM. That’s—the credible fear standard, usually the final
determination is when you go before a judge or an asylum officer,
you have to provide evidence. This is some of the stuff that was in
the REAL ID Act in 2005 was establishing what evidence is nec-
essary to make that determination.
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So the credible fear screening, if that’s—is—is a first cut of
whether you have a significant possibility of being eligible under
asylum, but it’s not a complete review of the process.

Mr. ScoTT. Now some people will win, and some people will lose.
What portion of the claims that are lost are differences of opinion,
and how many are outright fraud?

Ms. WASEM. I have no idea.

Mr. Scort. If you—I think you mentioned in the handful of the
countries that are driving the numbers, the portion of the claims
that are actually bona fide is high or low?

Ms. WASEM. Oh, let me be more clear in terms of particularly
what I had said earlier with Ranking Member Conyers’ question.
First, you have there has been an increase in the first pass at cred-
ible fear reviews, and then they go to the immigration judges.

Mr. ScorT. How long does that take?

th. WASEM. And the judges then make the final determination.
They're——

Mr. ScorT. How long does that—how long does that take?

Ms. WASEM. I'm sorry?

Mr. Scort. How long does that take?

Ms. WasEM. Oh, it varies from where you’re at in the country
and the system. But it can take some time to get a court date, and
I think several people have mentioned the delays in getting a court
date for that. But the individual, when they—what I've observed
with the defensive cases, and this would be Figure 5 in my written
testimony, is you can see there has been an increase in Salva-
dorans, Guatemalans, and Indians, for example, in getting actual
approvals from the Executive Office immigration judges.

But it’s still a very small percent. We're talking 2 percent of all
the approvals are from these countries, which have begun to surge.
And I expect we won’t know for another year or two, as those cases
work through, whether—in order to be able to even evaluate the
credible fear review process.

Mr. ScoTT. What kind of evidence is presented? Is this an adver-
sarial process where both sides are represented? Or does the per-
son just

Ms. WASEM. When you go before the judges, yes. The credible
fear review is not.

Mr. ScotT. Who is on the other side?

Ms. WASEM. In credible fear, it’s the individuals from the USCIS
asylum office. It’s an asylum officer for credible fear. By the time
you get before an immigration judge, it’s a formal proceeding, and
it’s part of removal.

Mr. Scotrt. If you win before a judge, is that a permanent deter-
mination or for a specific time?

Ms. WASEM. If you are granted asylum, any grant of asylum,
whether it’s done by an immigration judge or by a USCIS asylum
officer, puts you in a conditional status, and after a year, you can
become a legal permanent resident of the United States.

Mr. Scortt. Okay.

Ms. WASEM. So that final determination is a significant one.

Mr. ScoTT. I yield the balance of my time to the gentlelady from
California.

Ms. LOFGREN. Thank you.
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I—I have been crunching the numbers, and I think it is impor-
tant that as we proceed that it be fact based, not anecdotally based.
And taking a look, Mr. Ragsdale, at the numbers that we got prior
to the hearing, I am correct, I believe, that the parole directive ap-
plies only to people who presented themselves at a port of entry.
And it does not apply to the three-quarters of the people who are
found to have credible fear after being apprehended by the Border
Patrol between the ports of entry.

So when you take a look at the parole directive, it actually estab-
lishes an affirmative obligation on ICE to consider parole for all ar-
riving aliens who demonstrate a credible fear of persecution or tor-
ture. That is correct, isn’t it?

Mr. RAGSDALE. That is correct.

Ms. LOFGREN. So if you look at the data, it seems to me that in
the year since the parole directive was implemented, ICE has only
made parole determinations for maybe two-thirds of the people who
were granted credible fear after arriving at a port of entry. And if
you go through the data, and maybe we can do this after the hear-
ing, it looks to me that from the data you have given us, that pa-
role is granted in about 75 percent of the cases.

And since ICE may only be considering parole for two-thirds of
the people eligible, the grant rate is actually closer to 50 percent.
And since 75 percent of the people who claim credible fear are not
even eligible for parole under the directive because they were ap-
prehended by Border Patrol, the actual percentage of people found
to have a credible fear who received a grant of parole is like 12 or
13 percent.

Mr. RAGSDALE. That’s right. So I can just put that in a little bit
larger context. Roughly, in the last year, we’ve had about 220,000
book-ins, we call them, from CBP. Only about 18,000 of those were
from the ports of entry. Only about 6,000 of those are folks that
have claimed credible fear.

So the number of folks compared to people apprehended between
the ports of entry, as opposed to at the ports of entry, it is a frac-
tion.

Ms. LOFGREN. Mr. Scott’s time has expired. So I will get my own.

But I would like to ask unanimous consent to put the following
statements into the record from the Center for Victims of Torture,
the Evangelical Immigration Table, Human Rights First, Immigra-
tion Equality, Lutheran Immigration and Refugee Services, the He-
brew Immigrant Aid Society, the U.S. Commission on International
Religious Freedom, the National Immigration Forum, the CAIR Co-
alition, the National Immigrant Justice Center, the American Im-
migration Lawyers Association, a letter signed by 118 national,
State, and local organizations and 27 legal experts underscoring
the importance of the asylum, the U.S. Conference of Catholic
Bishops, and the United Nations High Commissioner for Refugees.

Mr. GOODLATTE. Without objection, they will be made a part of
the record.

[The information referred to follows:]
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These traumatic experiences lead many asylum seekers, particularly those who have been subjected
torture, to suffer from severe sleep disorders, chronic physical pain, anxiety, depression and suicidal
ideation. CVT’s clients regularly describe feeling haunted by intrusive memories, excessive rumination,
nightmares, and repeated episodes of actively re-experiencing past traumas. In less than three years—
from October 2010 to February 2013 —CVT estimates the United States detained approximately 6,000
survivors of torture as they were seeking asylum protection.

As a party to the 1967 Protocol to the 1951 United Nations Convention Relating to the Status of
Refugees and the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the United States has committed itself to uphold the principle of non-
refoulernent and not return refugees to countries where their life or freedom would be threatened or
where they are more likely than not to be tortured. The United States enshrined these principles into
domestic law through the Refugee Act of 1980 and through incorporating CAT standards into Section 8
of the Code of Federal Regulations in 1999.”

Nevertheless, upon arrival in the United States, asylum seekers regularly report feeling shocked at being
detained, particularly in the conditions in which they are held. At the short term facilities on the border
managed by U.S. Customs and Border Protection, asylum seekers describe feeling intensely
uncomfortable, being forced to endure painfully cold temperatures with authorities refusing to give
them a blanket or extra clothes. They report feeling humiliated due in part to a lack of privacy in the
small and crowded holding cells, creating a situation in which they must urinate or defecate in front of
their cellmates. They describe an utter state of confusion as they undergo interviews by border
officials—sometimes without an interpreter—and are forced to sign papers they do not understand,
either due to a language barrier and lack of translation or to not knowing the law or legal process, or all
of the above.

Throughout this time at the border—and later while in detention under the custody of U.S. Immigration
and Customs Enforcement—asylum seekers continue to suffer from a profound lack of information and
understanding of what is happening and why. For survivors of torture, these conditions and treatment
can lead them to relive their experience of torture, as their subjective experience is being rendered
powerless and, in some circumstances, forced to endure prolonged physical discomfort. The effect can
lead to a deterioration of an asylum seeker’s mental state, especially when combined with the indefinite
nature of the situation: Whether someone is detained for 2 hours or 2 years, the subjective experience
at any given time includes not knowing when or if it will ever end. The indefinite nature of this
experience is a psychologically destructive blanket over it all.

For the asylum system to function well, credible fear interviews and an assessment of whether an
asylum seeker who passes credible fear is eligible for release from detention should happen promptly.
These prompt assessments and utilization of more cost-effective alternatives to detention can help
prevent prolonged and unnecessary detention, reducing the hardship on the individual while saving
valuable taxpayer dollars. Similarly, on a systematic level, providing detainees with access to legal
information helps the immigration court process run more efficiently and reduces delays. For the
individual, having access to basic information about the process—even if it does not change the process
or the outcome—can serve to support resilience, help to avoid retraumatization and reduce anxiety.

*8 C.F.R. §1208.18 (1999).
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Beyond detention, torture survivors regularly describe agony and dread associated with waiting
extended periods of time before having their asylum cases heard in the immigration courts. Currently,
asylum seekers are waiting an average of 560 days before having a merits hearing. During that time,
they remain separated from family members. Their housing is often unstable or unsafe, making them
vulnerable to exploitation, especially as they may not be legally allowed to work. Throughout this period
of waiting, they live in constant fear of being returned to the country in which they were tortured. When
a survivor of torture’s life remains in this state of limbo, the trauma is ongoing and the instability may
exacerbate symptoms of depression, anxiety or other conditions they may be suffering. CVT supports a
congressional approach that would eliminate the backlogs in the immigration courts, reduce delays in
asylum adjudications and allow asylum applicants to have their claims decided on their merits in a fair
and efficient manner.

Recommendations

- Increase personnel in both U.S. Citizenship and Immigration Services (USCIS) and the
Department of Justice/Executive Office for Immigration Review (EOIR). Properly staffing the
adjudication functions of the U.S. immigration system is critically important to reducing the
backlogs and driving down the overall costs of the immigration system, including by reducing
detention time. More personnel in both the USCIS Asylum Division and the EQIR immigration
courts will allow much quicker adjudication of asylum claims.

- Expand EOIR’s Legal Orientation Program (LOP) nationwide. Detainees’ lack of knowledge
about immigration court proceedings often leads to delays in the adjudication of cases.
Congress should increase LOP nationwide and mandate that it be made available to all
immigrants in detention within five days of being taken into custody. LOP saves money by
improving efficiencies in the immigration court and reducing costly detention time.

- Provide counsel for individuals in immigration proceedings. Not only does having counsel allow
for the more fair adjudication of immigration cases, it also makes the process run more
smoothly and helps prevent unnecessary delays in the immigration courts. Congress should
consider mandating counsel for certain groups of individuals in immigration proceedings,
especially vulnerable groups such as children, individuals with mental disabilities, and survivors
of torture.

- Expand humane alternatives to detention and improve the custody determination processes.
When physical detention is not necessary, but release is not an option, U.S. Immigration and
Customs Enforcement (ICE) should have other, less expensive, less restrictive tools to utilize.
Congress should establish alternative to detention programs nationwide that contract with
community based organizations and offer case management to provide survivors of torture, and
others enrolled in these programs, with the support they need to comply with all court and ICE
requirements. Congress should enhance protections against arbitrary or prolonged detention by
allowing all immigration detainees to have access to a custody review by an immigration judge.

Please contact Annie Sovcik, Director of the Washington Office at the Center for Victims of Torture, at
202/822-0188 or gsgvcik@icyt.org with any questions.

3
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In FY2012, ICE reported that 80% of asylum seekers found to have a credible fear were granted parole
and the other 20% were detained as they could not establish “exceptional overriding factors.” While the
parolc guidelines released by ICE in 2009 help ensure asylum-seckers arc not inappropriately detained,
ICE should codity into regulations the new parole process and criteria under which asylum seekers who
are found to have a credible fear of persecution can be paroled instead of detained.

Improve Detention Standards for Asylum-seekers

Asylum-seekers arrive to the United States having faced trauma. Detaining such individuals in penal
detention centers risks re-traumatizing these individuals. A 2003 study by the U.S. Commission on
International Religious Freedom (USCIRF) found that in some facilities, asylum seekers were housed
with inmates serving criminal sentences or criminal aliens, despite TCE detention standards forbidding the
co-mingling of non-criminal detainees with criminals.” In addition, the study found asylum seekers were
required to wear prison uniforins and were handcuffed and shackled like criminals.® A newly released
study by USCIRF in April 2013, found that only 4,000 of ICE’s 33,400 detention beds are in civil
facilities. Most asylum-seekers continue to be held in jail-like facilities.*

Detention should not be used as standard practice. Asylum seckers, who in many cases are already
traumatized, should only be detained in rare cases where necessary to protect national security or to
ensure fraudulent documents are not used to assert an asylum claim. When detention must be used, ICE
should ensure all asvlum seekers are detained in civil facilities only and that such facilities meet minimum
standards of care for the detainees. Such facilities should allow for greater freedom of movement,
expanded programming activities, and access to legal counsel and a Legal Orientation Program (LOP).

Authorize DHS/USCIS Asylum Officers to Adjudicate Asylum Claims

Traincd USCIS asylum officcrs make a credible fear determination and then refer asylum-seckers
identified at or near a U.S. border who have demonstrated a credible fear of return to overwhelmed
immigration courts rather than adjudicating the case themselves as they do in affirmative asylum cases.
This unnecessarily adds to the burden on the immigration courts, uses scarce government resources
inefficiently, and exposes asylum-seckers to additional trauma and in some cases prolonged detention.

For those asylum seekers found to have a credible fear, they may then submit an asylum application to an
immigration court within Department of Justice (DOJ)’s Executive Office for Immigration Review
(EOITR), and immigration judges hear the cases. Denied asylum seekers can file an appeal with the Board
of Immigration Appeals (BIA). With these vanous agencies and adjudicating officers making decisions at
various points in the asylum process, coordination remains a major challenge between DHS and DOJ and
also within DHS itself.

To make the process more efficient and for humanitarian reasons, we urge the authorization of asylum
officers to conduct full, non-adversarial asylum interviews of asvlum-seekers identified at or near a U.S.
border, rather than sending them directly to full adversarial hearings before the immigration courts. This

! Assessing the U.S. Government’s Detention of Asvlum Seekers: Further Action Needed to Fully Implement
Relorms (2013), U.S. Commission on International Religious Freedom, available online at

htip/www S-detentionbe2Uielorms¥ 20reporte 20 ApT 2013 pdl
“Report on m Seekers in Ixpedited Removal, U.S. Commission on International Religious I'reedom (2005),

available online al hitp:/ww . useirl govireporis-and -bricts/special-reports/1 89 2-report-on-asy lum-seckers-in-
expedited-remaval himi

* Tbid

1 Assessing the U.S. Government’s Detention of Asylum Seckers: Further Action Needed to Fully Implement
Relorms (2013), U.S. Commission on International Religious Freedom, available online at

7

htep/fwww nseirt, gov/images/TRS-detention%20reforms% 20repon%e 20 A pril%20201 3 pdf
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would occur after they have both expressed a fear of return to Customs and Border Patrol (CBP) and
successtully passed a credible fear interview. All of the background and security checks in the current
process would be maintained. This would resolve many asylum cases effectively without the need to
expend the additional resources required for immigration court hearings and also reduce the number of
claims heard in the Board of Immigration Appeals. The ability for an asylum-seeker to also discuss their
situation in a non-advcrsarial sctting would facilitate more detailed, improved information about the claim.

Eliminate the 1-year Filing Deadline

The 1-year filing deadline instituted in 1996 as a fraud deterrent has become a barrier to many with a well-
founded fear of persecution. Some asylum seekers with a well-founded fear of persecution have been
denied asylum and/or ordered deported simply because they did not meet the 1-year deadline as they were
unaware of the deadline or in some cases have been so severely traumatized that it takes over a vear to
process and write about their situation in an asylum application. A study by Philip Schrag in the William
and Mary Law Review, in fact, found that since 1998, DHS rejected, because of the deadline, at least
15,700 individuals to whom it would otherwise have granted asylum.’

Any and all fraudulent asylum claims should be investigated and dealt with accordingly. The United States
has instituted strong anti-fraud measures in the asylum system to ensure fraudulent claims are properly
dealt with and doing so ensures the integrity of the system. The filing deadline. however, has had himited
impact on deterring fraud, and instead made the current system more inefficient as the overburdened
immigration courts have to divert limited time and resources focused on determining the date of entry and
filing date instead of assessing the actual merits of the asylum claim. Even asylum seekers who file within
I year of arrival may still be negatively impacted by the deadline if they cannot show their date of entry.
Extending the deadline to two or five vears or expanding the exceptions to the deadline would not resolve
the problem as the courts will still need to determine date of entry as a core determining factor in their
asylum claim.

Refugees barred by the current filing deadline only have access to a temporary form of protection,
withholding of removal, but this does not provide long term stability or security through permanent
residency and leaves them at risk of deportation and detention. Withholding of removal also does not allow
refugees to petition to bring their children and spouses to safety in the United States, keeping refugee
families divided and leaving young children stranded in difficult and dangerous circumstances abroad.

We strongly support eliminating the filing deadline so bona fide refugees will not be retumed back to their
country of persecution based on an arbitrary requirement.

Ameliorate Unintended Conseqnences of Terrorism-related Inadmissibility Grounds (TRIG)

For over a decade, expanded definitions of “terrorism™ and “terrorism-related activity” in the USA Patriot
Act of 2001 and the Real ID Act of 2005 have denied bona fide refugees and asvlees admission, legal
permancnt residence, and the ability to bring their spouscs and children who remain overscas to the
United States.

There currently are over 3,000 refugees and asylecs whosc cascs arc on hold, despite having passcd the
difficult test to prove they arc refugees. Some arc refugees who arc in dangerous situations abroad whose
resettlement to the United States would offer them and their families protection from danger. In some
cascs, refugees and asvlces who have been legally admitted to this country have waited as long as ten
years to obtain legal permanent residence and reunite with their spouscs and children. While this and

¥ Schrag, Philip, “Rejecting Refugees: Homeland Sceurity’s Administration of the One-Ycar Bar to Asylum,”
William and Mary Law Review 651 (2010), available online at Jitp://wmlawreview org/files/Schrag. pdf
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previous Administrations have taken steps to issue exemptions, more must be done to fully implement the
authority they have to eusure these bona fide refugees and asylum-seekers do not stay in legal limbo.

We urge USCIS to allow officers to examine cases and provide relief to individuals on a case-by-case
basis for refugees who had voluntary associations with Tier IIl groups not designated as terrorist groups
or treated as such by the U.S. government in any other context. Congress should also review and revise
current legal interpretations of what constitutes “material support™ to ensure statutory interpretations are
brought in line with the purpose of the law, which is to exclude and deny relief to persons who provide
meaningful support to terrorist groups and pose a terrorist threat to the United States.

Conclusion

As the House of Representatives considers major changes to our immigration laws, we urge you to give
due consideration to strengthening our current asylum and refugee resettlement systems in a way that
provides a fair and efficient process for those fleeing persecution to find safety in the United States.
Specifically, we urge improvements to the expedited removal process, improved detention standards for
asvlum seekers and other immigrants, the authonty for DHS/USCIS officers to adjudicate asvlum claims,
the elimination of the one-year filing deadline, and a re-examination of the impact of terrorism-related
admissibility grounds (TRIG) on refugees and asylees.

The House of Representatives has a unique opportunity to ensure that our laws and the administration of
those laws are consistent with the traditions and legacies that makes the United States a world leader in
refugee protection.

Signed by:

Leith Anderson
President
National Association of Evangelicals

Stephan Bauman
President and CEO
World Relief

Robert Gittelson
Vice President of Govermnment Relations
National Hispanic Christian Leadership Conference

Russell D. Moore
President
Southern Baptist Ethics & Religious Liberty Commission

Samuel Rodriguez Jr.
President
National Hispanic Christian Leadership Conference

Mathew Staver
Founder and Chairman of the Board, Liberty Counscl
Dcan, Liberty University School of Law
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About Human Rights First

Human Rights First is an independent advocacy organization that challenges America to live up
to its ideals. We are a non-profit, nonpartisan international human rights organization based in
New York and Washington D.C. To maintain our independence, we accept no government
funding. For over 30 years, we’ve built bipartisan coalitions and teamed up with frontline
activists and lawyers to tackle issues that demand American leadership, including the protection
of the rights of refugees. Human Rights First oversees one of the largest pro bono legal
representation programs for refugees in the country, working in partnership with volunteer
attorneys at U.S. law firms. Through that program, we see day in and day out the ways in which
current U.S. immigration laws and policies are denying or delaying protection to refugees who
seek this country’s protection from political, religious and other persecution.

Overview

Protecting the persecuted is a core American value. Reflecting this country’s deep-seated
commitment to liberty and human dignity, as well as its pledge under the Refugee Convention’s
Protocol, the United States has long led efforts to provide refuge to those who flee from political,
religious and other persecution. A strong and timely asylum and immigration system, that
includes effective tools for fighting abuse, is essential both for ensuring the integrity of the U.S.
immigration process as well as for protecting refugees from return to places of persecution. If
individuals or groups are defrauding the asylum system, steps should be taken to counter those
abuses and punish the perpetrators. U.S. authorities have a range of effective tools that can and
should be used to address abuses. As detailed in this testimony, these tools include: initial
security checks with criminal, Federal Bureau of Investigation, and security agency databases,
and prosecutions of any individuals orchestrating fraud. Another tool is the asylum adjudication
system and the immigration courts, making it imperative to staff it properly to address the delays
and backlogs that have plagued the system. These delays both increase the vulnerability of our
immigration system to abuse and prevent refugees from having their cases adjudicated in a
timely manner, often leaving refugee families stranded in difficult and dangerous situations
abroad.

As we address the real abuses however, it is critical to also safeguard the ability of the U.S.
asylum system to protect refugees fleeing persecution. In recent years, so many barriers and
hurdles have been added to the asylum system through multiple rounds of legislation that
refugees who seek the protection of the United States often find themselves denied asylum,
delayed in receiving protection, or lingering for months in jails and jail-like immigration
detention facilities.

This country can and should both preserve the integrity of its immigration system and also
provide asylum to refugees in a timely, fair and efficient manner. U.S. immigration authorities
have the legal and policy mechanisms they need to address this problem. While additional
staffing is needed for the adjudication system, further changes in law that would increase
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detention for asylum seekers or risk turning refugees back to persecution are not necessary, and
are inconsistent with this country’s values and commitments.

As detailed in this statement, the United States should:

= TIncrease Immigration Court Staffing and Resources: Congress should increase resources
for immigration court stafting which have lagged significantly behind the corresponding
increases for immigration enforcement that have put so many people into the immigration
removal process;

® Increase Fraud and Abuse Detection Resources and Utilize Multiple Anti-Fraud Tools:
Congress should increase resources for fraud, criminal and abuse detention, U.S. immigration
authorities (U.S. Citizenship and Immigration Services and Immigration and Customs
Enforcement) should use the many available tools to address fraud or abuse, and federal
prosecutors should prosecute individuals who orchestrate schemes that defraud the asylum
system;

= Effectively Implement Asylum Parole Guidance: Immigration and Customs Enforcement
should effectively implement the existing asylum parole guidance, and — in accordance with
that guidance — not release any individual who presents a danger to the community or flight
risk (utilizing alternatives to detention as outlined below);

= Use Cost-Effective Alternatives to Detention: Tmmigration and Customs Enforcement
should increase its use of cost-effective alternatives to detention that have been demonstrated
to produce high appearance rates both for asylums seekers and other immigrants. Congress
should support flexibility in funding so that Immigration and Customs Enforcement can
utilize these alternatives to save costs in cases where detention is not necessary to meet the
government’s need for appearance, where additional supervision would assure appearance,
and the individual poses no danger;

=  FEliminate the asylum filing deadline which bars legitimate refugees from asylum, and
needlessly adds to the number of cases in the immigration courts; and

® Implement U.S. Commission on International Religions Freedom (USCIRF)
Recommendations and Request Updated USCIRF Study: Department of Homeland
Security and Immigration and Customs Enforcement should implement U.S. Commission on
International Religious Freedom recommendations, including: use facilities that do not have
jail-like conditions when asylum seekers are detained, put the existing parole guidance into
regulations, and expand legal orientation presentations. Congress should request and support
an updated study of the conduct of expanded removal and its expansion,
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The Importance of the U.S. Asylum System

In the wake of World War II, the United States played a leading role in building an international
refugee protection regime to ensure the world’s nations would never again refuse to extend
shelter to refugees fleeing persecution and harm. The United States has committed to the central
guarantees of the 1951 Refugee Convention and its 1967 Protocol. Over thirty years ago, when
Congress—with strong bipartisan support—passed the Refugee Act of 1980, the United States
enshrined into domestic law its commitment to protect the persecuted, creating the legal status of
asylum and a formal framework for resettling refugees from around the world.

In the intervening years, the United States has granted asylum and provided resettlement to
thousands of refugees who have fled political, religious, ethnic, racial and other persecution.
These refugees have come from Burma, China, Colombia, Guatemala, Iran, Iraq, Liberia,
Rwanda, Russia, Sierra Leone, Sudan and other places where people have been persecuted for
who they are or what they believe. Many were arrested, jailed, beaten, tortured or otherwise
persecuted due to their political or religious beliefs, or their race, ethnicity, sexual orientation or
other fundamental aspect of their identity. Over the years, these refugees and their families have
been able to rebuild their lives in safety in the United States.

The Many Hurdles Refugees Already Face in Seeking America’s Protection

In recent years, so many hurdles and barriers have been added to the asylum system, through
round after round of legislation, that many refugees often find their claims for U.S. protection
denied or delayed. These impediments and hurdles include: expedited removal, “mandatory
detention,” the asylum filing deadline, and the overly broad terrorism-related inadmissibility
provisions of immigration law that are leading to denials and delays for thousands of genuine
refugees who present no threat to this country. The United States has also dramatically increased
its use of immigration detention, and asylum seekers can be left for months or longer in jails and
jail-like detention facilities. Human Rights First has documented many of these problems in a
series of reports.”

Some examples of the many refugees impacted by these hurdles include:

= A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail
for over two years before finally being granted asylum.

! See TTuman nghts Flrst Is This —1ﬂzeu( a? The Demal of Due P/ acess 1o »hvlum Seekers in the United States (New
ty refugee-protevtion/due-

Human nght> 1_1I>t U, S Delenllon uf~13}lum Seeken Seelung Protection, [inding Prison

v humncigldsticst.or ontentupleads/pdf/090429-RP-

1, d1 Human nghtb Tirst, The Asylum [iling Deadline: Denying Protection 1o the

Persecuted and Undermming Governmenml Lfficiency, (New York: September 2010) available at

http:/fwww humanrightsfirst. org/wp-content/uploads/pdf/afd. pdf, Human Rights First, Jaily and Jumpsuits:

Transforming the U.S. Immigration Detention System—A4 Two-Year Review, (New York: Human Rights First, 2011)

at http://www.humanrightstirst. org/wp-content/uploads/pdf/I IRF -Jails-and -Tumpsuits-report.pdf.
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= A Russian man - who fled his country after suffering repeated attacks and beatings
because of his sexual orientation — was detained in as U.S. immigration jail for five
months, held in solitary confinement for much of that time, and only released recently
after being granted asylum,

= A Tibetan man, who for more than a year was detained and tortured by Chinese
authorities after putting up posters in support of Tibetan independence, was detained
again for nearly a year in a U.S. immigration detention facility;

= A Colombian man who fled persecution in his home country was turned away from a
U.S. airport under expedited removal even though he expressed a fear of return. His
persecution continued, prompting him to attempt the dangerous journey to flee again. He
was eventually granted asylum in the United States after his mistaken expedited removal
was corrected; and

= A young woman from Eritrea who was tortured for her Christian beliefs had her request

for asylum in the United States denied due to the asylum filing deadline even though a
U.S. immigration judge concluded that she faced a clear probability or persecution.

The History and Purpose of the Credible Fear Process

In 1996, as part of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA),
Congress created both “expedited removal” and the credible fear process. Under expedited
removal, immigration officers have the power to order the immediate, summary deportation of
people who arrive in the United States without proper travel documents. That authority had
previously been entrusted to the Immigration Courts. When the expedited removal process was
first implemented, the former Immigration and Naturalization Service (INS) applied it only to
those who sought admission at a U.S. airport or border entry point without valid documents.
Between 2004 and 2006, expedited removal was expanded to apply to those encountered within
100 miles of any U.S. border if they have been in the country for less than 14 days, and the
number of individuals subject to this summary process has increased significantly.

Expedited removal policies place the United States at risk of deporting asylum seckers flecing
persecution without giving them a meaningtul opportunity to apply for asylum. To summarily
deport an asylum seeker would be inconsistent with American values as well as commitments
under the Refugee Convention and Protocol which prohibit the return of a refugee to any country
in which the refugee’s “life or freedom would be threatened on account of his race, religion,
nationality, membership in a particular social group or pelitical opinion.” The potential impact
on individuals fleeing persecution is so dire that the Advisory Committee on Religious Freedom

21.8. DEPT. OF I IOMELAND SECURITY, IMMIGRATION ENFORCEMENT ACTIONS: 2008 4 (2009), available ar
http://www.dhs. gov/xlibrary/assets/statistics/publications/entorcement_ar 08.pdf
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Abroad to the Secretary of State and to the President of the United States called for repeal of
expedited removal in its final report in May 1999.°

Recognizing the importance of U.S. commitments to protect those facing persecution, the U.S.
Congress created a screening process. Individuals who express a fear of return are supposed to be
referred for screening interviews with U.S. Asylum Officers to determine if they have a “credible
fear of persecution,” defined as a significant likelihood of establishing a claim to asylum. If an
asylum seeker passes that screening process, he or she will be placed into removal proceedings
before the Immigration Court to apply for asylum. Those who do not meet the credible fear
standard are summarily deported. An individual who expresses a fear of return must pass the
credible fear process in order to even be allowed to apply for asylum. In adopting the standard
ultimately included in the 1996 law, the Conference Committee on the 1996 immigration law
declined to include the higher “preponderance of the evidence” standard that had been included
in the House version of the bill. In addition, Senator Hatch, a principal sponsor of the
legislation, in discussing the Conference Committee’s rejection of the higher standard, confirmed
that “[t]he standard adopted ... is intended to be a low screening standard for admission in the
usual full asylum process.” Cong. Rec. S11491 (Sept. 27, 1996)(daily ed.).

The “credible fear” process is not an asylum application itself. It is simply a screening process
that will determine whether an individual who expresses a fear of return will be allowed to apply
for asylum. Some examples of individuals who have been protected from summary deportation
by the credible fear process include:

= An Eritrean Pentecostal man who was brutally tortured and detained for three years
after being accused of belonging to a political opposition group;

= A Burmese Baptist woman who feared persecution by that country’s military regime
hecause of her protests for democracy and equal treatment of political and religious
minorities;

= A Guatemalan family who were persecuted — and the oldest daughter killed — after the
father joined an association that stood up to gangs with connections to the police; and

* A pro-democracy activist from Ethiopia who was detained for two years after
distributing campaign materials and otherwise peacefully supporting an opposition
political party.

Insufficient safeguards in Expedited Removal

The expedited removal process lacks sufficient safeguards to ensure that asylum seekers are not
mistakenly deported. The bi-partisan U.S. Commission on International Religious Freedom
(USCIRF), which conducted a comprehensive study of expedited removal, found serious flaws in
the implementation of expedited removal. For example, immigration officers failed to inform
individuals that they could ask for protection if they feared returning to their countries in about

*U.S. Commission on Immigration Reform, U.S. Refugee Policy: Taking Leadership, June 1997, at 38; Final Report
of the Advisory Committee on Religious Freedom Abroad 1o the Secretary of State and to the President of the United
Stares, May 17, 1999, at 45.
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half of the cases observed by USCIRF experts, failed to ask critical questions relating to fear of
return in about 5 percent of cases, and actually ordered the deportation of individuals who
expressed a fear of return in about 15 percent of the cases observed by USCIRF experts.*
USCIRF also found that immigration inspectors had subjected individuals who arrived on valid
passports and otherwise valid visas to the expedited removal process—and its mandatory
detention provision—if they expressed a fear of retum.’

Over the years, human rights groups, academic studies — such as The Expedited Removal Study,
an academic study that released a series of comprehensive reports on expedited removal® — and
the press have documented flaws in expedited removal as well as individual cases of asylum
seekers who were mistakenly deported to their countries of persecution under expedited removal.
These cases included an Albanian rape survivor and a Colombian asylum seeker who were
returned to countries where their lives were in danger.”

Refugee women are particularly vulnerable to the risks posed by expedited removal. For
example, women who are survivors of rape and gender-related traumas may have great difficult
talking about their traumatic experiences to immigration officers at the border, and some
immigration officers still do not recognize that in some cases women are eligible for asylum due
to fears of gender-based persecution. In one case documented by Human Rights First, a victim of
severe domestic violence and rape was ordered deported under expedited removal because
officers who interviewed her mistakenly believed that she would not be able to articulate a claim
for asylum. Her deportation was averted after several U.S. Senators complained about the
decision, and she was ultimately able to prove that she was eligible for asylum protection
through a full asylum hearing®

A recent media story indicated that a non-public Border Patrol memo asserts that “individuals
with direct and indirect associations to narcotics trafficking and other illegal activity are now

residing in the United States under the protective status of [credible fear].” A November 22,
2013 House Judiciary Committee statement about this media piece stated that “[o]nce these

118, Commission on [nternational Religious Freedom (USCIRE). Report on Asvium Seekers in Fxpedited
Removal. 2005. P. 34, Athitp://www.uscirl.gov/reports-and-briels/special-reports/ 1 §92 -report-on-asy lum-seckers-
in-expedited-removal. html

* USCIRT Report on Lxpedited Removal at pp. 69-70

® The Cxpedited Removal Study is a project of the Center for Human Rights and International Justice at the
University of California, Hastings College of Law. The Study released coniprehensive reports in 1998, 1999, and
2000, and a second report in October 2002 which evaluated a GAO report. The reports are available at

www nchasting 5
7 See Human Rights T

st (then Lawyers Committee for Human Rights), Iy This America? The Denial of Due
Procesy to Asvlum Seekers in the United States, Oct. 2002 at 57-58; Cric Schmidt, When dsylum Requests are
Overlooked, NY. TIMES, Aug. 15, 2001. Articles relating to the Albanian rape survivor appeared The New York
Times on Sept. 20, 1997 and Jan. 14, 1998.

8 Human Rights First (then Lawyers Commiittee for Human Rights), Refugee Women at risk: Unfair U.S. Laws Hurt
Asylunm Seekers (2002).

? Dinan, Stephen. “Mexican drug cartels exploit asylum system by claiming ‘credible fear.™ Washington Times
November 21, 2013, at hitp/Awvew washinglontimes, com/news/20 1 3 /nov/2 commmiliee -oxamines-reports-iv

drag-cagtels-us/?ps
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unscrupulous individuals falsely claim a “credible fear” of persecution, there is virtually no
investigation by U.S. authorities.”

The Committee should ensure that USCIS and ICE officials have the full opportunity to outline
all steps they take and can take to address any abuse, and should allow officials to provide the
Committee with information about these allegations. Allegations of abuse should be taken
seriously and addressed. 1t should however be noted that “credible fear” is not a “protective
status” and does not confer a status at all. It is simply a screening step that has the effect of
putting an individual into removal proceedings and allowing them to apply for asylum.

In order to address any abuse, U.S. authorities should use the tools outlined below, increase, if
and where necessary, referrals to law enforcement officials investigating drug-related activity
and increase resources for fraud detention and abuse. Legislative changes to the credible fear
standard — which already leads some refugees to be turned away from the United States in
violation of our ideals and our treaty commitments — is not the answer.

U.S. immigration authorities may refer any case of suspected fraud or abuse for investigation.
Officials take several measures to detect individuals who are orchestrating or perpetrating fraud
on the U.S. asylum and immigration systems or who may pose a danger to national security.
These include:

= Mandatory biographical checks in Federal Bureau of Investigation, Department of State,
Department of Homeland Security, and other databases;

= Mandatory biometric checks using the applicant’s fingerprints and photograph;

= Additional biographical screening by the National Counterterrorism Center (NCTC);

= Mandatory supervisory review of all asylum decisions; and

= Full-time Fraud Detection and National Security (FDNS) officers who monitor the
asylum system for fraud.

In addition, perpetrators of fraud — including unscrupulous lawyers and notaries, and individuals
who orchestrate fraud — can be prosecuted."

Detention and Parole of Asylum Seekers

Asylum seekers who are placed into “expedited removal” are subject to “mandatory detention.”
An asylum seeker who passes through the credible fear/expedited removal process, and is placed
into regular immigration court removal proceedings, is eligible to be assessed for potential
release but only if he or she satisfies the relevant criteria. Those asylum seekers who expressed
their fear of return at a U.S. airport or official port of entry, rather than those apprehended
between the ports of entry, are considered “arriving” asylum seekers, and may be eligible for
release under parole guidance only ifthey meet the relevant criteria. Immigration authorities —

“An extensive list of the measures in place is available in the Human Rights First Backgrounder on Bars and

Security Screening in the Asylum and Refugee Processes at: http://www humanrightsfirst.org/wp-
content/uploads/l IRF -Security-Safeguards.pdf
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over many years, and spanning various administrations — have repeatedly recognized that
arriving asylum seekers who pass the credible fear screening process are eligible to be

- 1
considered for parole.

In order to be paroled, arriving asylum seekers must satisfy certain criteria. Key factors in
assessing parole eligibility have consistently — over many years and various administrations —
included that:

= the asylum seeker passes the credible fear screening process,

= the asylum seeker can establish his or her identify;

= the asylum seeker is not a flight risk/has community ties; and

= the asylum seeker does not present a risk or danger to the community.

The current asylum parole guidance for asylum seekers specifically states that “Field Office
personnel must make a determination whether an alien found to have a credible fear poses a
danger to the community or the U.S. national security” and only authorizes release from
detention on parole if ICE determines that the individual “poses neither a flight risk nor a danger
to the community ™2

Despite the possibility of applying for parole, many asylum seekers have been detained for
months or years in U.S. immigration detention facilities. Over the years, Human Rights First has
repeatedly documented the impact of immigration detention on asylum seekers. Some examples
from Human Rights First’s reports'? include these examples of refugees who were detained, at
significant cost to the U.S. government, for months or years in jails or jail-like facilities:

® A Guinean human rights activist, who had been abducted by government security forces
in his country, was detained for four and a half months in a U.S. immigration jail in New

1 See Michael A. Pearson, INS Fxecurive Assaciate Commissioner for Field Operations, Memorandum, FKxpedited
Remaval: Additional Policy Guidance (1Dce. 30, 1997) (hereinalter #1997 Memorandum™); 1.8, Immigration and
Customs Enlorcement, Parole ol Arriving Aliens Found to Have a “Credible Fear™ or Perseeution or Tarture,”
signed by [CE Assistant Scerctary Julic Myers, November 6, 2007; 1.8, Immigration and Customs Enlorcement,
Parole ol Amiving Alicns Found to Have a Credible Fear ol Perseeution nor Torture, signed by Asistant Sceretary
John Marton, December 8, 2009. Although 1HRIRA provides lor the mandatory detention ol those subject Lo
expedited removal. onee an individual secking asylum has established a eredible lear of perseeution, he may be
released on parole. INA § 235(b)(1)}(B)(iv). As the INS at the time confirmed (in the above-referenced Guidance on
Cxpedited Removal) “[o]nce an alien has established a credible fear of persecution or is otherwise referred (as
provided by regulation) for a full removal proceeding under section 240, release of the alien may be considered
under normal parole criteria.” See INA § 235DV see also id. § 212(d)S)A) (providing for parole “on a
case-by-case basis for urgent humanitarian reasons or significant public benefit” for an alien applying for admission
to the United States), 8 C.I'R. § 212.5(b).

122009 Parole Guidance at pp. 6, 8.

" Human Rights First, U.S. Detention of Asylum Seekers: Seeking Protection, Finding Prison (New York: Human
Rights Tirst, 2009), at pp 2 at: http://www humanrightsfirst. org/wp-content/uploads/pdf/090429-RP-hrf-asyluni-
detention-report.pdf; see also Human Rights Tirst, Jails and Jumpsuits: Transforming the U.S. Immigration
Detention System—dA Two-Year Review, (New York: Human Rights First, 201 1) at

Rttpwwew Josnanrightsfirst orgAwp-content/uploads/pdf/HRT - Tails-and-Tumpsuits-report pdf and Human Rights
First, In Liberty’s Shadow: U.S. Detention of Asvlum Seekers in the Era of Homeland Security. (New York: [Tuman

Rights First. 2004) at kitp:/www homanrighistizst org/wp-content/uploads/pdt/Libenys _Shadow.p
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Jersey. He was only released three weeks before being granted asylum by a U.S.
immigration court.

A Liberian Pentecostal pastor who was detained in the United States for three and half
months and denied parole, even though several ministers in the United States confirmed
his identity and his religious work in Liberia. In Liberia, he had been targeted by the
regime of Charles Taylor because he had criticized the use of child soldiers. He was only
released from U.S. immigration detention after he was granted asylum.

A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail
for over two years. ICE denied several parole requests even though she had proof of her
identity and family in the U.S.—only paroling her after 25 months in detention. She was
subsequently granted asylum.

An Iragi Christian refugee was detained at the Otay Mesa facility in San Diego for four
and a half months, costing ICE at least $89.50 per night, for a total detention cost of more
than $12,000. If instead, he had been released on parole after two weeks in detention, the
cost would have been closer to $1,250, and if he had been released to an alternatives to
detention program, the costs would have been only about $2,000—$10,000 less than
detention.

A Tibetan refugee was detained for eight months at the Santa Ana jail in California
costing $19,680 at $82 per night. If instead, he had been released on parole after two
weeks in detention, the cost would have been closer to $1,148, and if he had been
released to an alternatives-to-detention program, the costs would have been closer to
$2,400 to $3.360.

A woman from Somalia was detained at the Elizabeth Detention Center in New Jersey for
more than five months until she was granted asylum, at a cost of $161.42 per night for a
total of $25,827.20. If instead, she had been released on parole after two weeks in
detention, the cost would have been closer to $2,260, and if she had been released to an
alternatives-to-detention program, the costs would have been closer to $1,600 to $2,240.

A Burmese refugee was detained at the Pearsall Detention Center for seven months,
costing more than $17,700 at $84.51 per night. If instead, she had been released on parole
after two weeks in detention, the cost would have been closer to $1,180, and if she had
been released to an alternatives-to-detention program, the costs would have been closer to
$2,100 to $2,940.

The bipartisan U.S. Commission on International Religious Freedom, in its comprehensive 2005
report, made a number of findings and recommendations relating to asylum seekers in
immigration detention, including:

Asylum Seekers Detained in Facilities with Inappropriate Jail-like Conditions: The
Commission concluded that most asylum seckers referred for credible fear are detained —
for weeks or months and occasionally years —in jails or jail-like facilities. The

Commission concluded that these facilities are inappropriate for asylum seekers, and the

10
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Commission’s experts found that these conditions create a serious risk of psychological
harm to asylum seekers. The Commission recommended that asylum seekers be held in
“non-jail-like” facilities when detained, and that DHS create detention standards tailored
to the needs of asylum seekers and survivors of torture.

= Parole Reforms Needed to Ensure Parole of Asylum Seekers who Meet Criteria:
The Commission’s 2005 report found wide variations in asylum parole rates across the
country based on its analysis of DHS statistics. The report also found no evidence that
ICE was applying the parole criteria that were spelled out in the policy guidelines in
effect at the time. The Commission recommended that DHS promulgate regulations on
the parole of asylum seekers to ensure the release on parole of asylum seekers who meet
the relevant standards, including identity and no security risk, and to promote more
consistent implementation of parole criteria.

USCIRF subsequently issued several “report cards” assessing DHS’s responses to its
recommendations, and in April 2013, the Commission issued a Special Report entitled: Assessing
the U.S. Government’s Detention of Asylum, Seekers: Further Action Needed (o Fully Implement
Reforms. In this report, the Commission found that, despite some progress, “[t]he U.S.
government continued to detain asylum seekers under inappropriate conditions in jails and jail-
like facilities,” and recommended that more be done to “ensure that, when their detention is
necessary, asylum seekers are housed only in civil facilities.”*

With respect to parole for asylum seckers, the Commission noted that the December 2009 parole

guidance was in line with USCTRF’s prior recommendations, and urged additional steps to assure
its effective implementation, including codification into regulations. The Commission explained

in its 2013 report that:

USCIRF has recommended that asylum seekers with credible fear who do not pose flight
or security risks should be released, not detained and that such a policy be codified into
regulations. Asylum seekers may have suffered trauma and abuse prior to arrival in the
United States and detaining them after credible fear interviews may be re-traumatizing,
with long-term psychological consequences.'

Citing to recent media reports, House Judiciary Committee Chairman Goodlatte has raised a
number of questions about the parole process for asylums seekers and the current ICE parole
guidelines for asylum seekers, issued in December 2009. In a November 22, 2013 statement, he
has stated that “Because the Obama Administration refuses to detain most of them, criminals and
those who pose national security threats are then able to live and work in the U.S. for many years
before their cases are ever heard by immigration judges.” As noted above, the current ICE parole
guidance for asylum seekers specifically requires that “Field Office personnel must make a
determination whether an alien found to have a credible fear poses a danger to the community or
the U.S. national security” and only authorizes parole if ICE determines that the individual

M USCIRF 2013 report at 1-2 ff.
'* USCIRF 2013 report at 9,10.
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“poses neither a flight risk nor a danger to the community ' Human Rights First strongly
supports effective and timely criminal and security check systems.

In terms of the lengthy delays in immigration court proceedings, Human Rights First agrees that
more timely immigration court hearings are essential for both the integrity of the immigration
system and to protect asylum seekers who now wait years for their cases to be resolved, while
their families often remain stranded for years in dangerous or difficult conditions abroad. As a
result, Human Rights First has repeatedly recommended that funding and staffing for the
immigration courts be increased in order to bring immigration court staftfing up to match the
significant increase in individuals placed in immigration court removal proceedings in recent
years. Additional staffing will ease the delays and backlogs that have plagued the immigration
courts in recent years."”

Chairman Goodlatte has also expressed concern —in an August 2013 letter to former DHS
Secretary Janet Napolitano — that “credible fear claims are being exploited by illegal immigrants
in order to enter and remain in the United States™ and that “once these aliens receive court dates,
they often fail to appear for immigration court proceedings and end up disappearing into the
United States.” In the letter, he stated that “[a]dditionally, while ICE is not detaining these
aliens, Fiscal Year 2012 Executive Office of Immigration Review (EOIR) statistics demonstrate
that 29% of released aliens failed to appear for their immigration court proceedings.”

Current 1CE parole guidance makes clear that only “arriving” asylum seekers who have
completed a credible fear screening successfully can be paroled under the guidance, and only if
ICE Enforcement and Removal Operations determines that the alien’s identity is sufficiently
established and the alien does not pose a flight risk. If there are individual asylum seekers who
are believed to need additional supervision in order to assure appearance, ICE can and should use
alternatives to detention mechanisms, which include case management, electronic monitoring
and other tools. These mechanisms can greatly enhance appearance rates at both hearings and
for deportation.”® Moreover, current EOIR statistics indicate that asylum seekers actually appear
for their immigration court hearings at high rates. According to statistics that the U.N. High
Commissioner for Refugees (UNHCR) has obtained from the EOIR, in Fiscal Year 2012 only
five percent of completed asylum proceedings had an in absentia removal order.

Chairman Goodlatte also appears to question whether the December 2009 parole guidance is
leading to the documented increase in credible fear claims. In his August letter, he remarked “not
surprisingly, the timing of this memo appears to correlate with the uptick of credible fear claims

Y2009 Parole Guidance at pp. 6, 8.

Y See Reforming the Immigration System: Proposals (o Promote Independence, Fairness, Efficiency, and
Professionalism in the Adjudication of Removal Cases. American Bar Association, Commission on Immigration.
2010. Pp. 2-16 to 2-18 and 2-36 to 2-38. Available at:

nigtation/PublicDocuments/aba_complete full reportawt

¥ Martin, Steve and Julie Myers Wood. “Smart alternatives to immigrant detention.” Washington Times. March 28,
2013, available at http,//www washingtontimes. comfnews/ 201 3/mar/28/smart-alternatives-to-inumierant-defention/.
Ms. Wood has testified more recently that 99 percent of participants in the ISAT IT alternatives to detention program

appear at their final immigration court hearing, and 84 percent comply with removal orders.
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in recent years.” However, both in the United States and around the world, it has typically been
the case that external factors relating to persecution, violence and war, are the drivers of flight.
Many media and human rights reports have documented the increased violence in Central
America. Moreover, the parole guidance applies only to a portion of individuals who are put into
the credible fear process — and it appears that the uptick in individuals expressing a fear of return
is not limited to “arriving” asylum seckers who can seek parole under the guidance.

Finally, Chairman Goodlatte’s August 2013 letter also seemed to question whether asylum
seekers can be paroled even after they have successfully passed through the credible
fear/expedited removal process and into the regular removal process. As his letter acknowledges
though, an applicant can be paroled where there are urgent humanitarian reasons or a significant
public benefit. The existing parole guidance specifically details its interaction with the relevant
statutory and regulatory parole provisions, and specifically explains that it “explains how the
term [public interest] is to be interpreted by DRO when it decides whether to parole arriving
aliens determined to have a credible fear.”"

Recommendations

As outlined above, the following steps should be taken to address any abuses that are impacting
the asylum system:

= Increase Immigration Court Staffing and Resources: Congress should increase resources
for immigration court staffing, which have lagged significantly behind the corresponding
increases for immigration enforcement that have put so many people into the immigration
removal process;

= Increase Fraud and Abuse Detection Resources and Utilize Multiple Anti-Fraud Tools:
Congress should increase resources for fraud, criminal and abuse detention. U.S.
immigration authorities (U.S. Citizenship and Immigration Services and Immigration and
Customs Enforcement) should use the many available tools to address fraud or abuse, and
federal prosecutors should prosecute individuals who orchestrate schemes that defraud the
asylum system;

= Effectively Implement Asylum Parole Guidance: Immigration and Customs Enforcement
should be held accountable to effectively implement the existing asylum parole guidance,
and — in accordance with that guidance — not release any individual who presents a danger to
the community or flight risk (using alternatives as outlined below),

= Use Cost-Effective Alternatives to Detention: Immigration and Customs Enforcement
should increase its use of cost-effective alternatives to detention that have been demonstrated
to produce high appearance rates both for asylums seekers and other immigrants. Congress
should support flexibility in funding so that Immigration and Customs Enforcement can
utilize these alternatives to save costs in cases where detention is not necessary to meet the

¥ December 2009 parole guidance at par. 4.4.
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government’s need for appearance, where additional supervision would assure appearance,
and the individual poses no danger;

= Eliminate the asylum filing deadline which bars legitimate refugees from asylum, and
needlessly adds to the number of cases in the immigration courts; It has not proven to be an
effective anti-fraud tactic by any measure; and

® TImplement U.S. Commission on International Religious Freedom Recommendations
and Request Updated USCIRF Study: Department of Homeland Security and Immigration
and Customs Enforcement should implement U.S. Commission on International Religious
Freedom recommendations, including: use facilities that do not have jail-like conditions
when asylum seekers are detained, put the existing parole guidance into regulations, and
expand legal orientation presentations. Congress should request and support an updated
study of the conduct of expanded removal and its expansion.

Thank you for your consideration of Human Rights First’s views.
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In Ghana, “Ama” was arrested, starved, beaten and left for dead because she was a lesbian. Her
girlfriend was poisoned to death, with the words “Bitch, go find a man in hell” scrawled on the
wall of her home. Ama spent all the money she had to fly to America, and asked for asylum at
JFK airport. She was interviewed and found to have a credible fear of persecution. However,
despite the fact that she had no criminal history, a compelling and meritorious asylum claim, and
every reason to appear for her removal proceedings, she spent almost 100 nights in an
immigration detention before being paroled.

Shortly thereafter, an immigration judge granted her asylum, finding that it was too dangerous
for her to live in Ghana as a lesbian. Now, she lives safely in the United States. While she studies
to be a nurse, she volunteers with a medical facility that helps LGBT people in New York.

The merits of Ama’s case were very similar to Edward’s, yet she spent more than 3 months in detention
waiting to be paroled. She states that during that time, she was treated “like a criminal,” and that she felt,
“terrified, confused, and humiliated.” Credible fear interviews provide the U.S. government with a
means to determine who should be removed immediately, and who should be paroled. Prolonged
detention for individuals who have passed credible fear interviews is unnecessary, unwarranted, and
expensive.

Edward and Ama’s stories are only two of countless examples Immigration Equality could provide as to
why asylum and credible fear interviews are necessary to the LGBT community. Each time the United
States offers asylum to an LGBT refugee, it reconfirms its commitment to human rights and to basic
human dignity. Credible fear interviews are an integral part of that system, a system which provides us
with the ability to live free from mistreatment, persecution, and torture.
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asylum seekers are subject to immigration detention pending a determination by a DTTS, United
States Citizenship and Immigration Scrvices (USCLS) Asylum Officer regarding whether they have a
“credible fear” of persecution as a result of their race, religion, ethnicity, political opinion or
membership in a particular social group. Contrary to popular opinion, only individuals found
removable on grounds related to criminal conduct or suspected terrorist activity, and arriving asylum
seekers who were not found to have a credible fear, are subject to mandatory detention. After
asylum seekers are found to have credible fear, TCE may exercise its prosecutorial discretion to

release the asylum scckers on bond or parole pending immigration proceedings.

In January 2010, DHS, Immigration and Customs Enforcement (1CE) implemented a new policy to
parole arriving asylum seekers. The authority for parole is found in 8 CFR Sec. 212.5, which allows
for arriving aliens who pose neither a tlight risk nor a risk of absconding to be paroled into the
United States on a case-by-case basis if there is an urgent humanitarian reason or a signiticant public
benefit. Under this policy, asylum seckers whose fear of persccution is deemed credible by TSCIS

lum Officers are reviewed for cligibility for release from detention on parole. 1CH agents arc
dirceted to parole asylum seckers with o credible fear of perseeution if they can verify their idenfity
and that they do not pose a security or tlight risk. This determination is based on an individualized
assessment of the circumstances of each asylum seeker’s case.

Decnials of parole are not catitled to judicial review by an immigration judge or federal court. The
only recourse is to seck reconsideration by 1CH of the parole request. Furthermore, arriving asylum
seekers who are not found to have a credible tear remain in detention until they are removed from
the United States.

Harmful Impact of Current Laws, Policy and Practice
Immigration detention negatively impacts asylum scckers in multiple ways. Detention impedes full,
fair adjudication of valid claims by creating obstacles to obtaining legal counsel, hindering the ability

to gather evidence in support of one’s claim, and often forcing participation in court proceedings
over a tele-video connection rather than in person. The psychological harm of detention on a
survivor of persecution or torture has been well-documented.’ Tn some situations, the hardship of
detention may lead 2 bona fide asylum secker to return to a country where he or she fears

persccution or torture.”

T ortured & D Survivor Stories for 1.8, Immigration Detention”, Center for Victims of Torture, The
Unitarian Universalist Service Committee, and the Torture Abolition and Survivor Support Coalition, International,
Now. 2013; “From Persccution to Prison: The Health Conscequences of Detention for Asylum Seckers”, Physicians for
Human Rights and the Bellevue/NYTU Progeam for Sutvivors of Torture, June 2003,

2 “Unlocking Liberty: A Way Forward for U.S. Immigration Detention Policy”, Lutheran Inmunigeation and Refugee
Service, Oct. 2011 at 22.

AT
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The shortcomings and overly harsh response of the current system are illustrated by the tollowing
story of an afghan asylum sccker who fled persceution by the l'aliban on account of his assistance to
the ULS. Army.

To protect his family and save his own life, Ahmad fled his home country of
Afghauistan after being targeted by the Taliban as a “U.S. loyalist” for
providing translation assistance to the U.S. Army in 2002. When he came to
the United States secking protection and attempted to cnter with a false passport,
he was detained. He claimed asylum and was found to be eligible; he met the
refugee definition, he was credible, and he established a well-founded fear of
persecution if he returned to Afghanistan. Nevertheless, an immigration judge
denied his initial asylum application because he did not attempt to relocate within
Afghanistan before escaping to the United States. Ahmad appealed his case.

Because he was considered an “arriving alien,” he was not cligible for a custody
determination before a judge. As an asylum seeker who had establisbed a
credible fear of persecution, be was eligible for parole, but ICE determined
he was a flight risk because he lacked community ties. Ahmad remained in
detention for more than a year before he was granted asylum and released
sed ATD

program that could have provided him the support he needed while fighting his

from detention. Ahmad was a perfect candidate for a community

case without imposing severe restrictions on his liberty and wasting valuable

taxpayer money.”

Need for Prosecutorial Discretion

Tederal immigration laws and policies should not use a blanket approach tor reaching detention
determinations. Such one-size-tits-all enforcement methods have led to more individuals being
detained than is necessary to mect the goal of immigration detention—compliance with immigration
proceedings. Immigration officials instead should utlize discretion based on individual
circumstances when making detention determinations.

The use of prosecutorial discretion 1s a longstanding and non-controversial principle of law
entorcement that allows officers and agents to prioritize their actions and expenditures and that
both the Supreme Court and Congress have recognized as a legitimate excercise of exceutive
authority. Lo achicve principles of good governance, the exercise of discrenion must be consistently
and transparently utilized. Parole for arriving asylum seekers is one policy initiative that meets these

standards.

* Unlocking Liberty at 42.
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Recommendations
LIRS’s cxpertisc, expericnce, and compassion from decades of scrving newcomcts inform our

advocacy for just, humane treatment of people who seek protection in the United States and inspire
our call to end the use of unnece

ary detention. We support the current ICE parole policy for
arriving asylum seekers for the following reasons:
®  Releasc of arriving asylum scckers on parole following an individualized assessment allows
the government to comply with its responsibility under immigration laws, meet its
humanitarian obligations, and reduce the financial burden to rxp

e TIndividualized assessments protect against arbitrary detention. Assuming that detention is
neeessary for all individuals flecing persceution violates international laws and conventions.
The TCT. parole policy assesses the need for detention in each arriving asylum seeker’s case

based on the unique factors facing cach individual, Individual assessments protect against

able deprivations of liberty.

e The parole policy upholds the United States’ obligations under the United Nations Refugee
Convention to ensure that individuals are not detained for longer than necessary to achieve
the legitimate government goal of verifying identity and mitigating flight risk or danger to the
communify.

¢ A policy of paroling individuals found to have a credible

ar of persceution reduces negative
long-term consequences for mental and physical health caused by detention and improves
the ability of these individuals to integrate into socicty upon release.

LIRS urges the United States government to maintain robust protections for asylum scckers and
others fleeing persecution and to avoid immigration detention unless it is determined to be necessary

based on individualized asscssments of cach individual. We turther support increasing access to

alternatives to detention

or migrants and refugees that meet the government’s need with less
deprivation of libetty.

For additional information, please

on asylum and asylum-seckers or contact
romiirs.org or 202.626.7943.

Brittney Nystrom, LIRS Director for Advocacy at
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In 2005, | directed a congressionally authorized study on expedited removal and credible fear
proceedings for the U.S. Commission on International Religious Freedom {USCIRF). We were
given unprecedented access to ports of entry, where we observed hundreds of inspections. The
USCIRF study documented that, more often than not, DHS inspectors failed to follow their
agency's own procedures designed to prevent erroneous removals of non-citizens. Although
the USCIRF study did not include the Border Patrol, the Department of Homeland Security gives
us no reason to believe that its officers at the border are any less prone to abusing their
authority than DHS officers at ports of entry.

In FY2013, 27,546 asylum claims were filed in by non-citizens in expedited removal
proceedings. These claims must be considered in context. The 2004 reform that gave rise to
these credible fear claims actually shifted workload away from the courts, authorizing the
Border Patrol to exercise deportation authority previously reserved for immigration judges. In
2012, the Border Patrol summarily deported 240,363 undocumented migrants, all of whom
would have previously gone to immigration court. It seems that, for every one credible fear
case that has been added onto immigration judges' docket, nine deportation cases have been
taken over by the Border Patrol.

A non-citizen in expedited removal proceedings has no right to see a judge, consult a lawyer, or
speak with any government official other than DHS law enforcement officers. Only if the
migrant successfully expresses to the Border Patrol that he has a fear of return will he be
allowed to consult an attorney and speak to an asylum officer. If the migrant is then able to
establish to the satisfaction of the asylum officer that he has a "credible fear" of return, he will
finally be able to see an immigration judge and apply for asylum. Otherwise, the migrant is
deported.

What does a migrant apprehended by the Border Patrol gain by successfully claiming a
"credible fear" of being returned to his home country? Not the right to work, nor the right to be
freed from detention. Only the right to be considered for release from detention, and the right
to see an immigration judge. Even then, the migrant often "sees” the immigration judge only on
a TV screen, while sitting alone in front of a camera, in shackles.

Undocumented migrants who recently entered the country should be subject to an expedited
removal procedure. However, the procedure should be fair and transparent. Expedited removal
as it exists today takes place in a black box, with unchecked deportation authority by gun-
wielding border patrol agents and immigration inspectors.
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recommendations of the USCIRF study to make expedited removal transparent and
accountable. Expedited removal remains yet another dysfunctional component of our broken

immigration system. | urge the Committee to focus on making the current system more fair
and transparent.
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MISSION ON

INTERNAT IONAL [GIOUS FREEDOM

STATEMENT OF THE
U.S. COMMISSION ON INTERNATIONAL RELIGIOUS FREEDOM
on
ASYLUM: CREDIBLE FEAR AND PAROLE PROCESSES
December 12, 2013

Robert P. George, Chair
Katrina Lantos Swett, Vice-Chair

As the House Judiciary Committee reviews the asylum process during a December 12, 2013
hearing, the U.S. Commission on International Religious Freedom (USCIRF) submits for the
record a review of the Commission’s work on asylum and the credible fear and parole processes.

USCIRF is an independent, bipartisan advisory body established by the 1998 International
Religious Freedom Act (IRFA) to monitor religious freedom conditions around the world and
make policy recommendations to the President, Secretary of State, and Congress. USCIRF is not
part of the State Department or the Executive branch; it is led by nine private-citizen
Commissioners who are appointed by the President and the leadership of both parties in the
House and Senate. Five Commissioners are appointed by the party that holds the White House
and four by the other party.

IRFA authorized USCIRF to investigate and report on the treatment of asylum seekers under the
then-new process of Expedited Removal which had been enacted in the lllegal Immigration
Reform and Iimmigrant Responsibility Act of 1996 (IIRIRA). Under Expedited Removal, aliens
arriving in the United States without proper documents can be retumed to their country of origin
without delay, but also without the safeguard of a hearing before an immigration judge (IT).
Aware of the critical importance of protecting individuals fleeing from persecution and
concerned by the obvious risk that refugees—who often travel without proper documents—
mistakenly might be returned to their persecutors, IRIRA put in place special procedures for
their protection. An alien claiming a fear of return is detained while a preliminary assessment
(the “credible fear” determination) is made as to whether his or her case warrants consideration
by an 1J. If credible fear is found, the asylum seeker is allowed to appear before an 1), and may,
at the government’s discretion, be paroled (released) while his or her case is pending before the
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1J. If credible fear is not found, the alien is put back in the regular Expedited Removal process
and removed promptly.

As authorized in IRFA, USCIRF conducted a major research study on these issues in 2003 and
2004, and released its findings in 2005 in the Commission’s Report on Asylum Seekers in
Expedited Removal (the Study). The Study identified serious flaws placing asylum seekers at
risk of being retumed to countries where they may face persecution and being detained under
inappropriate conditions. To address these concerns, USCIRF issued recommendations, none of
which required congressional action, to the relevant agencies in the Departments of Homeland
Security (DHS) and Justice (DOJ). The recommendations were geared to help protect U.S.
borders and ensure fair and humane treatment for bona fide asylum seekers, the two goals of the
law that established the Expedited Removal procedure.

The flaws identified by the Study included: incomplete and unreliable records of initial
interviews by immigration officers at ports and credible fear interviews by asylum officers;
wildly varying case outcomes among diftferent immigration judges and courts, wildly varying
parole rates, perhaps in violation of DHS parole guidelines; and detention of asylum seekers in
inappropriately punitive, jail-like conditions. The recommendations to remedy these flaws
included: videotaping interviews and employing “testers” to ensure procedures are correctly
followed; increased training and supervision of officials and review of decisions; permitting
asylum officers to grant asylum at the credible fear interview stage in appropriate cases;
coditying the existing parole guidelines into regulations and better documenting and monitoring
parole adjudications; and modifying detention practices to better suit a non-criminal, asylum
seeking population.

With respect to parole, the USCIRF Study found that the existing criteria—that the alien
establish credible fear, community ties, identity, and no security risk—were appropriate but were
being inconsistently applied. The Study experts heard stories of asylum seekers being detained
for years and found widely varying release rates from city to city. The Study recommended that
asylum seekers with credible fear who do not pose flight or security risks should be released, not
detained, and that such a policy should be codified into regulations. Many asylum seekers have
suffered trauma and abuse prior to arrival in the United States and detaining them after a finding
of credible fear risks re-traumatizing them, including the possibility of long-term psychological
consequences.

In 2007, contrary to USCIRF’s recommendation, DHS’ Immigration and Customs Enforcement
agency (ICE) issued new parole guidelines that expanded the criteria that must be met to allow
asylum seekers to be paroled, rather than codifying the existing criteria as the Commission
recommended.

In December 2009, ICE issued new parole guidelines for asylum seekers in Expedited Removal
that were in line with the Study’s recommendations. Under the new directive, individuals found
to have a credible fear of persecution are automatically considered for parole. Parole is not
automatically granted, however. Under the new directive, parole may be granted only when
asylum seekers establish credible fear, identity, community ties, and that they are not security
risks. If the asylum seeker does not meet these long-established criteria, or if ICE determines
there are “exceptional overriding factors,” then parole is not granted. Additionally, the granting
of parole does not automatically mean release. Frequently, a bond is set before release occurs. If
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the bond cannot be met, then the asylum seeker is not released. In March 2013, ICE informed
USCIRF that in FY 2012 80 percent of asylum seekers found to have a credible fear were
granted parole. Among the reasons an asylum seeker with credible fear would remain detained
are failure to substantiate community ties or inability to pay for a bond.

USCIRF continues to recommend that the 2009 parole process and criteria be codified into
regulations. USCIRF also continues to conclude that parole provides vital protection for asylum
seekers who have been found to have credible fear. USCIRF’s ongoing monitoring, including
visits in 2012 to detention centers, has found that, although ICE has made some positive changes
since 2009 that allow it to house more asylum seekers in civil detention facilities, it continues to
detain many asylum seekers in jail-like conditions that are inappropriate for non-criminals and
present a real risk of re-traumatizing this vulnerable population. (For more information, see
USCIRF’s April 2013 report, Assessing the U1S. Govermment's Detention of Asyium Seckers:
Further Attention Needed vo_fully Imnlement Keforms.) USCIRF staff will visit additional
detention centers in December 2013

As Congress recognized when it created the Expedited Removal Process, the United States, in
enacting and enforcing its immigration law, has a moral, humanitarian, and international legal
obligation to provide protection for individuals fleeing religious and other forms of persecution.
If the credible fear and parole processes are being abused, that should be ascertained and
stopped, but the processes must be retained. These processes are vital to ensure that asylum
seekers are not mistakenly returned to their persecutors or re-traumatized in detention.
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1 am Bishop Euscbio Elizondo, auxiliary bishop of the archdioccse of Scattle, WA, and chairman
of the U.S. Conference of Catholic Bishops™ (USCCB) Committee on Migration. [ testify today
on behalf of the Committee on Migration about the Catholic Church’s perspective on U.S. asylum
policy.

T'would like to thank Chairman Robert Goodlatte (R-VA) and Ranking Member John Conyers
(R-MI), for the opportunity to comment on the important topic of U.S. asylum policy. It is
especially timely as Catholics and all Christians prepare to celebrate the birth of Jesus, who was
an asylum-seeker. One of Jesus’ first experiences as an infant was to flee for his life from King
Herod with his family to Egypt. Jesus, Mary, and Joseph were asylum-seekers and faced the
same choice as the one facing thousands of asylum-seekers who flee to the United States every
year.

Mr. Chairman, my tcstimony today will rccommend that Congress:

e Strengthen the nation’s asylum regime to cnsurc robust and humane asylum protection
for bona-fide asylum seekers to our country;

o Adopts policies to ensure that unaccompanied alien children—among the most vulnerable
of migrants—receive asylum protection and appropriate child welfare services; and

e Examinc and scck solutions to the root causcs of this migration, such as violence from
non-state actors in countries of orgin.

I Catholic Social Teaching

The Catholic Church is an immigrant church. T myself was born in Mexico and am among the
more than one-third of Catholics in the United States who are of Hispanic origin. The Catholic
Church in the United States is also made up of more than 58 ethnic groups from throughout the
world, including Asia, Africa, the Near East, and Latin America.

The Catholic Church has a long history of involvement in refugee and asylum protection and
child protection, both in the advocacy arena and in welcoming and assimilating waves of
immigrants, refugees, and asylum scekers who have helped build our nation. Migration and
Refugee Services of USCCB (MRS/USCCB) is the largest refugee rescttlement ageney in the
United States, resettling one million of the three million refugees who have come to our country
since1975. MRS/USCCB is a national leader in caring for unaccompanied alien and refugee
children. We work with over 100 Catholic Charities across the country to welcome refugees,
asvlees and unaccompanicd alicn children into our communitics.

The Catholic Legal Immigration Network, Inc. (CLINIC), a subsidiary of USCCB, supports a
rapidly growing network of church and community-based immigration programs. CLINIC’s
network now consists of over 212 members serving immigrants and their families, including
asylum seekers and unaccompanied children, in over 300 offices.

The Catholic Church’s work in assisting asylum seekers and all migrants stems from the belief
that every person is created in God’s image. In the Old Testament, God calls upon his people to
care for the alien because of their own alien experience: “So, you, too, must befriend the alien, for
vou were once aliens yourselves in the land of Egypt” (Deut. 10:17-19). In the New Testament,
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the image of the migrant is grounded in the life and teachings of Jesus Christ. In his own life and
work, Jesus identitied himself with newcomers and with other marginalized persons in a special
way: “l was a stranger and you welcomed me.” (Mt. 25:35). Jesus imself was an itinerant
preacher without a home of his own, and as noted above, he was an asylum seeker fleeing to
Egypt to avoid persecution and death. (Mt. 2:15).

In modem times, popes over the last 100 vears have developed the Church’s teaching on
migration. Popc Pius XII rcaffirmed the Church’s commitment to caring for pilgrims, alicns,
exiles, and migrants of every kind, affirming that all peoples have the right to conditions worthy
of human life and, if these conditions are not present, the right to migrate.!

Popc John Paul 11 statcs that there is a need to balance the rights of nations to control their
bordcers with basic human rights, including the right to work: “Intcrdependence must be
transformed into solidarity based upon the principle that the goods of creation are meant for all.”?
In his pastoral statement, Ecclesia in America, John Paul 1T reaffirmed the rights of migrants and
their families and the need for respecting human dignity, “even in cases of non-legal
immigration.”

In an address to the faithful on June 5, 2005, His Holiness Pope Benedict X VT referenced
migration and migrant families; **... my thoughts go to those who are far from their homeland and
often also from their families; I hope that they will always meet receptive friends and hearts on
their path who are capable of supporting them in the difficulties of the day.”

Finally, Popc Francis defended the rights of asylum-scckers carly in his papacy., traveling to
Lampedusa, Italy, to call for their protection. Pope Francis decried the “globalization of
indifference™ and the “throwaway culture™ that lead to the disregard of those fleeing persecution
or seeking a better life.

In their joint pastoral letter, Strangers No Longer: Together on the Journey of Hope, A Pastoral
Letter Concerning Migration,” January 23, 2003 (Strangers No Longer), the U.S. and Mcxican
Catholic bishops further detine Church teaching on migration, calling for nations to work toward
a “globalization of solidarity.” “Tt is now time to harmonize policies on the movement of people,
particularly in a way that respects the human dignity of the migrant and recognizes the social
consequences of globalization.” No. 57.

In their letter, the bishops stressed that vulnerable immigrant populations, including refugees,
asvlum seekers, and unaccompanied minors, should be afforded protection, without being placed
in incarceration while their claims are being considered: "Refugees and asvlum seekers should be
afforded protection. Those who flee wars and persecution should be protected by the global
community. This requires, at a minimum. that migrants have a right to claim refugee status
without incarccration and to have their claims fully considered by a competent authority " No. 37.
"Because of their heightened vulnerability, unaccompanied minors require special consideration
and care." No. 82. Asylum seckers and refugees should "have access to appropriate due process
protections consistent with international law." No. 99.

For these reasons, while the Catholic Church recognizes govemments’ sovereign right to control
and protect the border, we hold a strong and pervasive pastoral interest in the welfare of migrants,

1 Pope Pius XII, Exsul Familia (On the Spiritual Care of Migrants), September, 1952.
% Pope John Paul 11, Sollicitudo Rel Socialis, (On Social Concern) No. 39.
* Pope John Paul 1, Ecclesia in America (The Church in America), January 22, 1999, no. 65.
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including asylum seckers and unaccompanied children, and welcome newcomers from all lands.
The current immigration system, which can lead to family separation, arbitrary detention,
exploitation, and even death in the desert, is morally unacceptable and must be reformed. The
aspects of that reform that [ will address today relate to asylum-seekers. 1 will also explore how
the recent increase of unaccompanied children, many of whom are fleeing violence, might best be
addressed.

1I. Factors pushing asylum-seekers to the U.S. border

The Catholic Church supports maintaining and enhancing a robust, and humane U.S. asylum
regime, especially for those requesting protection at our southern border. In recent years, there
has been an increase in violence in Mexico and Central America and a resulting uptick in asylum
claims.

An increase in the number of asvlum seekers at the border can be seen by the steady increase in
the number of credible fear determinations in the last five vears and especially by the spike in
applications this year: 5,523 in FY2009; 7.848 in FY2010; 10,667 in FY2011; 12.056 in
FY2012; and 33,283 in FY2013. AILA InfoNct Doc. No. 13110804 (Posted 11/08/13), provided
by DHS/USCIS, 10/10/2013.

We are deeply concerned about the root causes that compel persons to flee from Latin America
and Mexico to the United States tor protection. Most observers believe that this recent migration
is due to the increased criminal violence and human rights violations in Central America and
Mexico. The U.S. State Department observes that

Violence is tragically commonplace, and crime routinely goes unreported, uninvestigated,
or unprosecuted. The resulting impunity atfects all citizens, but some groups tend to
suffer disproportionally, such as cominunity leaders and advocates for human rights and
Justice, youth, women, and other vulnerable populations. Public officials who ignore
human rights violations and perpetuate a culture of impunity also undermine the rule of
law and rob citizens of their trust in government institutions.”

USCCB recently returncd from a fact-finding trip to the region to try to better understand these
root causcs. Wc found the following:

Violence is permeating all aspects of life in parts of Mexico and Central America. Organized
gangs, drug cartels, human traffickers, and smuggling rings operate with impunity, intimidating
and threatening families, particularly youth. Gang members are present in communities, charging
“renta” to families and businesses in order to receive “protection.” They also recruit young
persons in school, forcing them to join the gang or be killed. The governments in the region,
lacking resources and the political will, have been unable to control these non-state actors, and in
some cases have had to co-exist with them. There are reports that law enforcement and even
government officials cooperate with these groups and that corruption is prevalent. As an
cxample. 95 pereent of crimes against vouth in Honduras go unpunished. A 2012 UNICEF poll
concluded that 70 percent of 12 to 17-year old respondents in El Salvador said that gang
intimidation and family disintegration had sparked their desire to leave the country.

+Fact Sheet, Central America Regional Security Initiative: Citizen Security, Human
Rights, and the Rule of Law, Bureau of Western Hemisphere Affairs, U.S. Department of
State, available at hitp://www.state.gov/p/wha/rls/fs/2013/210019.htm
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Violence, combined with the lack of economic opportunity, has led to the breakdown of the
family, leaving vulnerable members unprotected. In many poor families in Central America,
one or both parents have left in order to seek employment in the United States. This has left a
remaining spouse or minors in the household unprotected and vulnerable to gangs and drug
cartels. As a result, vouth particularly are forced to become part of a gang for their own
protection or forced, at threat of violence, to scll or carry drugs. In some cascs, voung boys arc
sent to work in the ficlds or other scctors to provide for the family, forcgoing their cducation.
Young girls are impacted as well, recruited to become the “girlfriends” of gang members and
susceptible to sex trafficking. In Honduras and EI Salvador, the age of child bearing for women
has dropped from 18 to age 16 over the last ten years. Domestic violence has increased as well,
with vouth reporting that family disintcgration causcd by violence in the community and poverty
has led to abusc in the home.

Migrants fleeing violence for safety cannot find protection in Mexico. Migrants who flee
Central America cannot find safety in Mexico, as the asylum system does not adequately protect
them. The journey north is becoming more dangerous, as migrants, especially youth, are charged
passage “fees” by organized cnme elements at threat of their lives. Human traffickers flounish as
well, imprisoning young people for labor or sex purposes. Drug cartels force migrants to help
them transport drugs or be killed. By the time they reach the United States, if at all, they are in
desperate need of protection. According to a Covenant House report, as many as 80 percent of
voung women who make the trek north endure some form of sexual violence in Mexico.

A significant number of migrants, particularly youth, have valid asylum claims. Whilc the
popular pereeption of many in the United States is that migrants come here for cconomic reasons,
a growing number are fleeing violence in their homelands. The increased number of those
requesting asylum shows a more complex picture, with many children, for example, entering the
United States to join family members in search of security. Denying them asylum and sending
them back to the gangs and drug traffickers persccuting them could ensure their demisc.

A.  The Special Case of Unaccompanied Afien Minors

Because of' the factors mentioned, there has been a reported rise in the number of unaccompanied
children fleeing from Latin America in recent years. Unaccompanied Alien Children (UAC) are
among the most vulnerable populations who attempt to enter the United States.

With the passage of the Homeland Secunty Act of 2002, the federal Department of Health and
Human Services/ Office of Refugee Resettlement (HHS/ORR) was given the responsibility of
providing protection, care, and placement of UAC. The act defines UAC as “children who have
no lawful immigration status im the United States; have not attained 18 years of age: have no
parent or legal guardian in the United States; or no parent or legal guardian in the United States is
available to provide carc and physical custody.” Homeland Security Act of 2002, Public Law
107-296, 462(g), November 2002, Many UACs, gencrally from Mexico and Central American
countries, are apprehended while attempting to cross the U.S.-Mexican border, while others are
identified as unaccompanied undocumented children after being placed in custody by DHS.

As with asylum seekers, these unaccompanied children rarely have documentation, and so
Congress likewise passed special provisions for their protection in the context of migration
cnforcement at the border. When Department of Homeland Sceurity/Customs and Border Patrol
(DHS/CBP) agents cncounter a child from Central Amcrica, they are required to transfer the child
to the Department of Health and Human Services/Office of Refugee Resettlement (HHS/ORR).
When a DHS/CBP agent encounters other children (mostly coming from Mexico), the agent must
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transfer the children to HHS/ORR if through the preliminary screening the agent determines that
they have a fear of retuming to the home country, are not competent to speak for themselves, or
show signs of being trafficked. William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (TVPRA 2008), Pub. L. 110-457, 122 Stat. 5044 (2008).

A substantial and almost continuous increase in the number of unaccompanied children arriving
at the U.S.-Mcxican border can be scen by the increased number of children referred by CBP to
HHS/ORR: 6,622 in FY2009; 8,287 in FY2010; 7,210 in FY2011; 14,649 in FY2012; and
24,468 in FY2013. Report to the Congress. HHS/ORR, FY2009, FY2010, FY2011, FY2012 (the
FY2013 statistic was provided by HHS/ORR at a liaison meeting with NGOs).

LI Policy Recommendations
A. Assuring Robust, Humane Asylum Protection

Mr. Chairman, we understand the desire of you and your colleagues to ensure that the U.S.
asvlum system provides protection to bona fide asylum-seekers and not those attempting to harm
us. We share that goal, but believe that the United States currently has the tools to prevent a
would-be terrorist from entering the country. The U.S. government can protect the American
public by using the many tools available to them.

Over the vears, Congress has built in many security and fraud precautions into the U.5. asylum
process.” These include an in-depth examination of each person’s case, an in-person interview or
hearing,. and rigorous examination of evidence to make sure the applicant meets the strict refugee
definition and is not otherwise barred. The asylum secker signs the application under penalty of
perjury, fraudulent applicants are permanently barred, and fraudulent filers, preparers and
attomeyvs can be prosccuted.

In addition, there are numerous bars that prohibit asylum for anyone who has persecuted someone
else. committed a particularly serious crime, an aggravated felony, a serious nonpolitical crime
abroad, terrorist activity, material support of terrorist activity, or who reasonably presents a
danger to the security of the United States. (INA sec. 208(b)(2)(i1-v).

Morcover, federal law requires extensive background and sceurity checks. (INA sce.
208(d)(5)A)(1).) The data bascs, among others, include the Central Index System (CIS),
Deportable Alien Control System (DACs), Automated Nationwide System for Immigration
Review (ANSIR), the Interagency Border Inspection System (IBIS) (that has incorporated the
National Automated Immigration Lookout System (NAILs), and IDENT database checks, (See
Office of International Affairs Asylum Division, Affirmative Asylum Procedures Manual (Asylum
Menualy, 2007, updated 2010, pp. 2-6.) The FBI also checks namces, birthdates, and fingerprints
against their databascs, and all asvlum applicants arc also sent to the CIA to be checked against
their databases.

Mr. Chairman, we believe these tools, properly used. are sufficient to ensure that the asylum

sFor more information, see Bars and Security Screening in the Asylum and Refugee
Processes at http://www humanrightsfirst. org/wp-content/uploads/HRF-Security -

Safeguards.pdf and Anti Fraud and Security Safeguards in the Asylum System at
http://www humanrightsfirst ore/wp-content/uploads/pdf/ ANTI-

FRAUD AND SECURITY SAFEGUARDS IN_THE ASYLUM SYSTEM.pdf
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protection system protects those deserving of relief. Increased penalties and detention for
asvium-seekers would not deter would-be terrorists, but would harm those seeking protection.

In addition to using the tools available to identify those attempting to harm us, we urge the
adoption of the following policy recommendations:

Pass Immigration Reform Legislation and Stop the Enforcement-Only Approach to Managing
Migration. Since 1993, when the U.S. Border Patrol initiated a series of enforcement initiatives
along our southern border to stem the flow of undocumented migrants, Congress has appropriated
and the federal government spent about $30 billion on border enforcement, tripling the number of
Border Patrol agents and introducing technology and fencing along the border.

During the same period, as Congress has enacted one enforcement-only measure after another,
the number of undocumented in the country has more than doubled and, tragically, nearly 8,000
migrants have perished in the desert of the United States. One of the more troubling and severe
cnforcement cfforts that has been implemented in the name of protecting the border, Operation
Streamline, has criminalized unauthorized entry and re-entry of immigrants beyond the civil
immigration system, placing them in the U.S. federal criminal justice system. The sheer volume
of individuals detained under this program has overwhelmed the U.S. court and prison system and
has led to procedural due process violations in the courts and substantive due process violations
rclated to arbitrary detention.

As you may know, Mr. Chairman, the U.S. bishops have expressed concern with the border fence
that has been built along our southern border as well as the ongoing implementation of Operation
Streamline. We do not believe these approaches will solve the problem of illegal immigration and
could send migrants, including asvlum seekers and unaccompanied children, into even more
remote regions of the border and into the hands of unscrupulous smugglers. They are even more
inappropriate and ineffective as deterrent to asylum seekers and children fleeing violence and
human right violations.

Rather, we would support your consideration of immigration reform legislation which would
include 1) a path to citizenship for the 11 million in this country; 2) a worker program to permit
low-skilled workers to migrate safely and legally to work in important industries in this country;
3) reforms in the family-based immigration svstem so that families are reunited in an expeditious
manner; 4) restoration of due process protections in immigration law; and 5) policies which
address the root causes of migration.

Pursue alternatives to detention. Mr. Chairman, we are deeply concerned with the status quo
when it comes to the detention of aliens who are in removal proceedings, especially vulnerable
migrants, such as asylum seckers. We applaud DHS for their recent initiatives to reform the
detention system, but we believe that statutory change is necessary.

Earlicr this ycar, the bi-partisan U.S. Commission on Intcrnational Religious Frecdom (USCIRF)
found that the U.S. often detains asylum scckers in inappropriate jail and jail-like facilitics.  Scc
Assessing the U.S. Government’s Detention of Asylum Seekers: Further Action Needed to Fully
Implement Reforms, U.S. Commission on International Religious Freedom, April 2013,

In this regard, we recommend the following policy reforms:
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e c¢nd mandatory detention and the nationwide bed mandate to restore discretion to
immigration officials and judges to releasc individuals who arc not a flight risk and do
not pose a risk to public safety, particularly asylum-seekers;

o establish and fund nationwide, community-based alternatives to detention programs;

e improve standards for detention conditions, by promulgating regulations that apply to all
facilities used for U.S. immigration detention, making the detention system truly civil in
nature and including prompt medical care in compliance with accreditation requirements,
and appropriate standards through regulations for families, children, and victims of
persecution, torture, and trafficking;

e provide access to legal counsel for those in asylum and immigration proceedings;

¢ provide funding and authorizations for legal orientation programs nationwide by the
DOIJ/EOIR to facilitate more just and efficient proceedings;

¢ increase funding for adjudication by DHS/CIS and by DOJ/EOIR so that backlogged
cases are adjudicated and there are sufficient resources to adjudicate ongoing cases in a
timely manner; and

s establish a new Oftice of Detention Oversight at the Department of Homeland Security.

End Expedited Removal Reform or At Least Pursue USCIRF Reforms. Mr. Chairman, we are
also concerned with the ongoing expansion of the Expedited Removal process. Those who come
to our shores or borders in need of protection from persecution should be afforded an opportunity
to asscrt their claim to a qualificd adjudicator and should not be detained unnccecssarily. The
cxpansion of “cxpedited removal,” a practice that puts bona fide refugees and other vulnerable
migrants at risk of wrongtul deportation, should be halted. At a minimum, strong satcguards, such
as those suggested in the 2005 and 2013 reports by the bi-partisan U.S. Commission on
International Religious Freedom (USCIRF), should be instituted to prevent the return of the
persecuted to their persecutors. We urge the subcommittee to include these reforms in any reform
legislation.

Pursue Fairer Access to Asylum by Revising Unfair, Inhumane Bars and Restrictions. We also
believe that the definitions of terrorist activity, terrorist organization, and what constitutes
material support to a terrorist organization in the Immigration and Nationality Act (INA) were
written so broadly and applied so expansively that thousands of refugees and asylum-seckers are
being unjustly labeled as supporters of terrorist organizations or participants in terrorist activities.
Thesc definitions have prevented thousands of bona-fide refugees from receiving protection in the
United States, as well as prevented or blocked thousands of applications for permanent residence
or for family reunification.

We urge the committee to reexamine these definitions and to consider altering them in a manner
which prescerves their intent to prevent actual terrorists from entering our country without
hamming thosc who arc themsclves victims of terror—refugees and asylum-scekers. Ata
minimum, w¢ urge vou to cnact an cxception for refugees who provide assistance to a detined
terrorist organization under duress.
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Repeal the one-year asylum deadline. We ask the committee to repeal the one-vear filing
deadline on asylum applications, which has prevented many asylum-seekers from obtaining
immigration reliet. Often it takes time for asylum-seekers to adjust to the United States and obtain
legal assistance to file these claims. Many are detained and are unable to access the asylum
system.

Restore Due Process Reforms. Finally, we urge the committee to reexamine the changes made
by the 1996 Illcgal Immigration Reform and Immigrant Responsibility Act (IIRIRA), which
eviscerated due process protections for many immigrants and some asylum seekers. We urge you
to restore administrative and judicial discretion in removal proceedings so that families are not
divided: repeal the 3-and 10-year bars to re-entry, and revisit the number and types of offenses
considered as aggravated felonics as a matter of immigration law.

B. Assure Robust, Humane Child Protection

Mr. Chairman, thc USCCB is also very concerned with the plight of unaccompanicd children who
enter the United States. The number of unaccompanied alien children entering the U.S. has
reached new high levels with more than 24,000 coming into HHS/ORR custody in FY2013.

With this in mind, we feel strongly that the following changes should be made in laws impacting
minors:

e All children at the border, including unaccompanied Mexican children, should be
screened for trafficking and fear of return as mandated in the Trafficking Victims
Protection Act of 2008. CBP agents should be trained by child welfare experts so they are
able to identify signs of trauma and the level of competence of each child. Child welfare
cxperts should assist in the screening and other humanitarian assistance at the border.

e Unaccompanied Alien Minors Special Immigrant Juvenile and U-Visa recipients should
qualify for refugee benefits, so they can receive appropriate health-care and social
services.

e Small-scalc community-bascd programming should be a priority for housing of
unaccompanied children in federal custody as opposed to large-scale institutionalized
settings.

e Lcgal counsel should be guarantced to unaccompanicd alicn minors, so they can navigate
the complex legal immigration system and obtain appropriatc immigration relicf.

¢ Post-release family preservation services should be guaranteed for all unaccompanied
minors who are released to sponsors in the United States.

e A transnational family rcunification approach should be adopted when deciding on
durable solutions in the best interest of unaccompanied children. This includes family
tracing and assessment, through international home studies, of the viability of all family
reunification options, regardless of geography, for reunification.

e Rctumn and re-integration scrvices in countrics of origin should be supported by the U.S.
Government, with clear authority and appropriations given to the appropriate federal
agency.
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e Anindcpendent outcome cvaluation should be conducted that assesses the well-being of
unaccompanied children released from federal custody, taking in account such factors
such as legal relief and child permanency outcomes.

C. Investigate and Address the Root Causes of Migration

As the bishops have also taught, all persons have the right not to have to migrate. All should be
able to remain in their homeland and find there the means to support themselves and their
families in dignity. Migration flows should be driven by choice, not necessity.

1t is clear that, bevond economic reasons, migrants, particularly children, are migrating to escape
persecution and to receive protection. First, efforts to address the underlying causes of violence in
the border regions must continue. Policies must retlect the importance of controlling the illicit
drug trade, the centrality of curbing corruption at every level of national life, and the need to
curtail the arms trade, weapons and human trafficking, as well as the resultant violence that
accompanics thesc illicit activitics.

Second, the U.S. government should partner with governments in Central America to address
gang activity. This would not only include enforcement assistance, but also help with improving
schools and economic opportunities. Violence is allowed to flourish in a community when there
arc no other altcmatives to help persons, especially vouth, to improve their futurces.

Finally, the United States should assist Central American governments in improving their child
welfare svstems, so that children receive care and protection, as well as funding programs which
provide youth with education and skills training, so they can find a future in their homelands.
These are prevention programs which could help stem migration.

Iv. Conclusion

Mr. Chairman, | would like to thank vou for the opportunity to testify today. In conclusion, we
believe that the United States should remain a safe haven for vulnerable populations who are in
need of safety from harm. We can continue that honored tradition without sacrificing our

national security.

Thank vou for vour consideration of our views.
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Mr. Chairman, Members of the Committee, thank you for the opportunity to submit a
statement on today’s hearing on asylum at the U.S. border.

The Office of the United Nations High Commissioner for Refugees (UNHCR) was
established on December 14, 1950 by the United Nations General Assembly. UNHCR, as
the UN Refugee Agency, is mandated to lead and co-ordinate international action to
protect and find solutions for refugees around the world. Its primary purpose is to
safeguard the rights and well-heing of those fleeing persecution. It strives to ensure that
everyone can exercise the right to seek asylum and find safe refuge in another country,
with the option to return home voluntarily, integrate locally or to resettle in a third
country. UNHCR has been entrusted by the United Nations General Assembly with the
mandate to provide international protection to refugees and, together with
Governments, to seek solutions to the problem of refugees.! With more than 60 years as
the glohal authority on refugee protection, we also hring to hear notahle experience and
expertise on the matter. We have a particular interest in the subject matter raised by
this hearing.

The United States has a proud and long-standing tradition of protecting and welcoming
victims of persecution. The United States’ refugee resettlement program and asylum
system reflect the nation’s highest values and history, standing firm as a beacon of hope
for the persecuted since the nation’s founding.

The U.S. asylum procedures are guided by or built around responsibilities derived from
its international and regional refugee instruments, notahly the 1951 Convention
relating to the Status of Refugees and its 1967 Protocol (the Refugee Convention), its
1967 Protocol, international human rights law and humanitarian law, as well as
relevant UNHCR Executive Committee Conclusions.? Fair and efficient procedures are an
essential element in the full and inclusive application of the Refugee Convention. They
enable a State to identify those who should benefit from international protection under
the Refugee Convention, and those who should not. The U.S. has acknowledged their
importance by recognizing the need for all asylum-seekers to have access to them.?

L UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14
December 1950, A/RES/428(V), at: http: / /www.unher.org/refworld /docid /3ae6b 3628 html. UN General
Assembly, Protocel Relating to the Status of Refugees, 30 January 1967, United Nations, Treaty Series, vol.
606, p. 267, available at: Lttp://wwwounherovg/refworld/docid/3as6h3aed html. Paragraph 8 of
UNHCR’s Statute confers responsibility on UNHCR for supervising international conventions for the
protection of refugees, whereas the 1951 Convention relating to the Status of Refugees {“the 1951
Convention”) and its 1967 Protocel relating to the Status of Refugees (“the 1967 Protocol”) oblige States
to cooperate with UNHCR in the exercise of its mandate, in particular facilitating UNHCR’s duty of
supervising the application of the provisions of the 1951 Convention and 1967 Protocol {Article 35 of the
1951 Convention and Article 11 of the 1967 Protacol). UNHCR's supervisory responsibility extends to all
States Parties to either instrument, including the United States {U.S.).

2 Refugee Act of 1980, Pub. L No. 96-212, 94 Stat. 102. (Codified as 8 USC §§ 1157-1159 (1980)). Notably
Conclusion No. 8 (XXVIII) 1977, on the determination of refugee status (A/AC.96/549, para. 53.6);
Conclusion No. 30 (XXXIV) 1983 (A/AC.96/631, para. 97.2), on the problem of manifestly unfounded or
abusive applications for refugee status or asylum.

3 Conclusion No. 81 (XLVIII) 1997, para. (h) (A/AC.96/895, para. 18); Conclusien No. 82 (XLVIII) 1997
para.(d)(iii) (A/AC.96/895, para.19); Cenclusion Ne. 85 (XLIX), 1998, para. (q) (A/AC.96/911, para. 21.3).
In mass influx situations, access to individual procedures may noet, however, prove practicable.
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Against the backdrop of mixed migratory movements, smuggling and trafficking of
people and a degree of misuse of the asylum process for migration outcomes, UNHCR
recognizes that Member States to the Refugee Convention, including the U.S., have
legitimate concerns when developing and implementing fair and efficient procedures in
that they can seem unwieldy, costly, and not necessarily able to respond effectively to
misuse. The role played hy asylum procedures in the overall management of a hroader
migratory phenomenon is relevant to this examination. UNHCR, under its mandate, is
legally responsihle for guiding the United States’ choices regarding the procedure and
the safeguards its system contains. The intention here is to identify the core elements
necessary for fair and efficient decision-making in keeping with international refugee
protection principles.

1. The changing nature of conflict in the region is affecting the U.S.

Critical to fair and efficient asylum procedures is evaluating the conditions that give rise
to a claim for international protection. Understanding the country conditions that give
rise to increased claims for international protection is essential to complying with
international prohibitions against return to persecution, but it also promotes more
informed and effective public policy. Empirical and comparative research consistently
concludes that restrictive immigration enforcement policies do not deter individuals
from seeking international protection, though they can limit their ahility to present
their claims. By nature, asylum-seekers do not choose to leave their homes and
communities - they are forced to flee for their lives.

As an adjudicator of claims for international protection in over 75 countries, UNHCR is
charged with investigating and understanding the dynamics of displacement underlying
asylum-seekers’ claims for protection. To that end, UNHCR is working to understand the
root causes of the increased displacement of Central American and Mexican women,
men and children. Together with our colleagues in offices across the Americas region,
UNHCR Washington is examining and documenting the security situation and asylum-
seekers’ reasons for leaving.

Our first study on this identified the emergence of new forms of violence through the
merging of Mexican drug cartels and Central America’s brutal gangs.* In it, UNHCR
found that violence, and the threat of it, forcibly displaces an increased number of
individuals from Central America. Individuals are increasingly fleeing other conditions
such as political unrest and lack of meaningful redress for ahuses committed in the
region. This is consistent with trends UNHCR has seen throughout the region. While
nefarious parties may attempt to abuse the asylum system to their favor, it should not
be overlooked that growing and very legitimate protection claims are being identified
among the Central American and Mexican populations throughout the region.
Consistent with international obligations under the Refugee Convention and its 1967
Protocol, those claims must be heard.

4+ UNHCR and International Centre for the Human Rights of Migrants, “Forced Displacement and
Protection Needs produced by new forms of Violence and Criminality in Central America,” May 2012.
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2. Fair and efficient asylum procedures require that in an expedited
deportation process, individuals with legitimate asylum claims have access to
these procedures.

UNHCR recognizes and supports the need for efficient asylum procedures. This is in the
interests both of asylum applicants and countries of asylum. However, States should not
dispense with key procedural safeguards or the quality of the examination procedure to
meet time limits or numerical targets. Sacrificing key procedural safeguards for the
examination may result in flawed decisions and lead to the return of a refugee to a
country where they fear persecution.

In recognizing the grave consequences of an erroneous asylum determination or the
outright rejection of asylum seekers at the horder, the U.S. and other States serving as
part of the UNHCR Executive Committee, adopted Conclusion No. 30, which sets the
standard for initial screenings in the horder context:

“Clearly abusive” and “manifestly unfounded” applications are “those
which are clearly fraudulent or not related to the criteria for the granting
of refugee status laid down in the 1951 ... Convention ... nor to any other
criteria justifying the granting of asylum.”

Abusive or fraudulent claims involve those made by individuals who clearly do not need
international protection, as well as claims involving deception or intent to mislead
which generally denote bad faith on the part of the applicant. Whether a case is deemed
“manifestly unfounded” or not will depend upon the degree of linkage hetween the
stated reasons for departure and the refugee definition. One potential problem in
applying this notion is that not all asylum-seekers have the capacity without assistance
to articulate clearly and comprehensively why they left, and certainly not where there is
an element of fear or distrust of authorities involved, or where other factors are at play,
including the quality of the interpreters.

Under U.S. law, the initial credible fear screening requires a “significant possibility” of
estahlishing eligihility for asylum.> This is inconsistent with international standard
because the U.S. standard is a higher threshold that requires the asylum seeker to
establish elements of a legal defense to deportation rather than allowing the
government to show that a claim is abusive, fraudulent, or unfounded. Individual claims
that are not clearly ahusive or manifestly unfounded should have access to full
procedures. Under U.S. law, only those individuals who can meet the higher standard
will he allowed to access asylum procedures. The others will access no procedures.

51n 1998, Mr. SMITII of Texas, from the Committee on the Judiciary, submitted a report citing on page 17
that “The expedited removal process has been a dramatic success. Bona fide asylum claims are now
granted much more quickly, hut illegal immigration is no longer encouraged or rewarded. The “credible
fear” standard is not onerous—according to the INS, over 90% of illegal aliens who claim asylum in
expedited removal proceedings pass the “credible fear” test—but it is effective in deterring manifestly
unfounded claims.” htip:/ /www.gpo.gov/fdsys/pke /CRPT-105hrpi480 /pdf/CRPT-105h1pt480-pta.pdf
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For these reasons, UNHCR closely monitors the current credible fear screening standard
as the first, critical procedural step that once passed, only allows an asylum-seeker a
chance to have a full hearing on her asylum claim. It is not, in itself, a grant of asylum. As
the gateway to fuller protection procedures, it is critical, then, that the standard of proof
be one that balances examining the elements of the claim with the reality that it is not a
full consideration of the claim.

3. The best means of preventing abuse of the institution of asylum is to timely
process asylum cases.

Fair and efficient asylum procedures are critical to maintaining the integrity of the
institution of asylum and preventing its abuse. Investing additional resources into
elements of the asylum system that prevent fraud and that ensure claims are efficiently
and fairly adjudicated is a smart investment for States. This not only balances non-
refoulement (prohibition from the forced return of a refugee) obligations, but it curbs
abuse of the asylum system.

Without efficient determinations, an asylum-seeker may abandon her claim due to lost
confidence in the system'’s ability to provide her protection. Still others might take
advantage of the delay to abuse the system. Either way, the result is the same - asylum-
seekers who begin the process may not complete it, in turn eroding the protection
environment for those legitimately in need of asylum.

Having an asylum system that efficiently and fairly adjudicates claims for protection not
only respects the rights of asylum-seekers, but it also discourages those who would seek
to abuse the system. The current U.S. system is under-resourced and any increase in the
number of individuals with claims to international protection strain existing levels of
capacity. It is not uncommon for an asylum seeker in the U.S. to wait years before a full
consideration of her case. The solution is timely processing allowing the U.S. system to
approve meritorious cases and reject others.

4. Arbitrary deprivation of asylum-seekers’ liberty undermines fair and
efficient asylum procedures.

UNHCR recognizes that detention of asylum-seekers may be legitimate under specific,
limited circumstances.® Such detention, though, can never be arbitrary. To avoid
arbitrariness, detention must only be used after an individualized determination that
detention is necessary, reasonahle and proportionate to any risk of flight or danger to
the community the asylum-seeker presents. Further, sufficiency of less-restrictive
alternatives to detention must he considered first. Finally, detention must only he used
for the least amount of time necessary and be reviewed periodically, by an independent
authority.” Beyond the rights at stake, detention can place severe psychosocial strain on
asylum-seekers many of whom are survivors of torture. This in turn can diminish an
asylum-seeker’s capacity to meaningfully present ber claim for international protection.

6 UN High Commissioner for Refugees (UNHCR), Detention of Refugees and Asylum-Seekers, 13 Octoher
1986, No. 44 (XXXVII) - 1986, available at: http://www.refworld,org/decid /3ae68¢43c¢0.h

7 UN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012, available at:

http:/ fwww refworld o

docid/503489533b8 html.




168

In the context of the U.S. expedited removal and the credible fear determination
process, an asylum-seeker’s ability to request release on bond from an independent
entity—i.e,, an immigration judge—depends on where she declared her intention to
seek asylum. Asylum-seekers who request asylum at a port of entry to the United States
(“arriving” asylum-seekers) and pass their credihle fear interview can proceed to have
their asylum claims heard by a judge; however, the judge cannot consider them for
release.

Only Immigration and Customs Enforcement (ICE) currently holds the discretionary
authority to consider “arriving” asylum-seekers for release on parole. This parole
authority is the only mechanism ensuring against arhitrary detention. Applied in a way
consistent with its letter and spirit, ICE’'s 2009 parole directive helps ensure that
“arriving” asylum seekers are not suhject to unnecessary and costly detention, halanced
by the government interest in no absconding. However, only a small minority of
individuals eligihle to he considered for release under this policy are granted it.

Asylum-seekers are seeking protection from forced return to their country of origin and
current U.S. law creates a lawful status for these individuals after they are formally
recognized to have met the definition of a refugee. By this nature, asylum seekers in this
process have a strong incentive to appear at their immigration appointment
significantly mitigating flight risk. This is reflected in the decrease in recent years in the
number of in absentia removal orders were issued for asylum seekers. Data obtained by
UNHCR from the Executive Office for Immigration Review (EOIR) demonstrates that
from FY 2008 to FY 2012, the overall number of absconder rates among asylum-seekers
decrease numerically, from 4,768 (out of 46,208) to 2,192 (out of 44,282). The
absconder rates also decreased proportionately among all asylum decisions, from
10.3% in FY 2008 to 5.0% in FY 2012.

Conclusion

We strongly applaud America’s long-standing glohal leadership role in refugee
protection. The United States sets an example for countries around the world. In the
end, understanding hroader regional security and protection dynamics and ensuring
adequate resources for a fair and efficient asylum system is the best prescription for
ensuring the integrity of an asylum system. The United States has been a long-standing
global leader on the protection of refugees and asylum-seekers, and serves as an
example to other countries around the world on how these populations are treated.
Fraud detection, more efficient procedures, and better-informed asylum decisions and
policies are good practices in the United States that would discourage ahuse of the
system and encourage improvement to the institution of asylum the world over. Any
increases in arhitrary detention or harriers to meaningfully presenting asylum claims
could very well likely have the opposite effect.
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Mr. GOODLATTE. The Chair now recognizes the gentleman from
Iowa, Mr. King, for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.

I thank the witnesses for your testimony.

First, I would like to turn to Mr. Ragsdale and follow up on a
question, and that is that how many who claim credible fear fail
to appear before an immigration judge? I know you testified that
you are aware of that number. What is it?

Mr. RAGSDALE. I am. It’s a blended number, which is why it’s dif-
ficult to calculate. In other words, there are not year-to-year dis-
tinct datasets.

So, in other words, someone that arrives this year gets a hearing
in front of an immigration judge, and it varies in city to city based
on the docket, may not see an immigration judge for a final deci-
sion or failure to appear for their hearing until years later. So that
data is, in fact, maintained by the Executive Office for Immigration
Review.

Mr. KiNG. When you draw a conclusion as to that data that you
are aware of, what 1s that conclusion that you draw?

Mr. RAGSDALE. It is somewhere around 20 percent.

Mr. KiNG. Twenty percent fail to appear?

Mr. RAGSDALE. Correct.

Mr. KiNG. That is interesting. I remember John Ashcroft testi-
fying before this Committee on a broader group of those who failed
to appear, and his number that day some years ago was 84 percent
are alien absconders. And so, that is a number I will want to exam-
ine more deeply. I appreciate your response.

I would like to go with Mr. Fisher and ask you are your appre-
hensions at the—well, I want to ask some questions about drug
interdiction at the border. Are those numbers up or down over the
last, say, 5 years in your experience?

Mr. FISHER. Over the last 5 years, depending upon marijuana
versus cocaine, methamphetamines, we’'ve seen up and down in
both of those categories.

Mr. KiNG. Okay. Well, let me just point this to marijuana itself.
Are those numbers up or down on balance over the last 5 years?

Mr. FISHER. They are up, sir.

Mr. KiING. Okay. And generally speaking, if you had to talk about
the aggregate of drugs, are there more or less drugs coming across
the border?

Mr. FIsHER. I think if you compared previous 10 years versus the
last 5 years, generally those numbers would be up as well.

Mr. KING. Still up. And the value of the drugs coming across the
border, up or down?

Mr. FisHER. Um, probably up as well, yes.

Mr. KiNG. Okay. The value of the drugs are up. The transport
of drugs across the border are up. What about the tragic deaths in
the desert of those who attempt to come into the United States and
don’t make it through to beyond the desert, Arizona and Texas in
particular. Are those numbers up or down?

Mr. FIsHER. Recently, over the last couple of years, those num-
bers are down.

Mr. KING. They are down.

Mr. FISHER. Yes, sir.
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Mr. KiNG. How many would you say are lost in the desert? What
would that number be over the last year?

Mr. FisHER. I don’t have the specific numbers with me, sir, but
I'm happy to get that to you after the hearing.

Mr. KING. It seems to me that I have seen some numbers that
showed us desert numbers in around 250 that now over the last
year or so have grown to perhaps as high as 450. Does that com-
port with your understanding?

Mr. FisHER. That sounds about ballpark, sir. I'd have to take a
look at the actual end of year report for ’13 and make——

Mr. KING. To me, then, those numbers would be up. I ask these
questions this way because if there is equal or more drugs coming
across the border and if the value of those drugs—or the volume
of those drugs essentially are equal or more, if there are fewer peo-
ple that are losing their lives in the desert trying to come into the
United States, then I would just ask this question. Are your appre-
hensions at the border up or down, say, over the last 5 years?

Mr. FisHER. Over the last 5 years, again, if you're looking at the
comparative back in the ’90’s, they are down. If you’ll look just over
the last 2 years, fiscal year 2012 and 2013, and do the comparative,
we're slightly up.

So, for instance, if you're comparing fiscal year 2012 apprehen-
sions with fiscal year 2013 apprehensions, we were up approxi-
mately 16 percent end of last year.

Mr. KiNG. Okay. I am looking at numbers here that show 2004,
1,164,000 apprehensions at the border; ’05, 1,189,000; and in ’06,
1,089,000. ’07, it went to 876,000. And then it began to go down,
according to this Border Patrol record I have, from 723,000 in ’08
to 556,000 in ’09, 463,000 in *10, 340,000 in ’11, and 364,000 in "12.

That would tell me that approximately one-third of the peak ap-
prehensions between 04 and 05 are what actually the product of
a large Border Patrol that we have now, roughly the same amount
of drugs being interdicted, no reduction that I can see in the loss
of lives in the desert.

So I am troubled by the overall picture of this, and I would just
make this point. It seems as though there is a decision made by
this Administration that they are going to target the resources. It
is a decision to target the resources the most effectively as possible
at those persons who pose the most risk to Americans. That is, I
think, consistently the policy that we have heard from this Admin-
istration.

However, I am wondering what that picture would have been if
we would have had a Rudy Giuliani broken window philosophy,
and we had had people come from the Administration before this
Committee and the Appropriations Committee and say this is what
we need for resources to fully enforce the law, to fully control the
border, to fully have enough beds to adjudicate, to send a message
to everyone who is in this universe of 35,000 or 1-plus million that
we are going to enforce the law.

It seems to me that would be the most effective thing that we
can do, and it looks to me like we are having less interdictions at
the border, and that might indicate less aggressiveness at the bor-
der if we are picking up as many drugs and if we are losing as
many or more people in the desert.
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That is my overall view on this. I appreciate your testimony,
yield back the balance of my time.

Mr. GOODLATTE. The Chair thanks the gentleman and recognizes
the gentlewoman from California, Ms. Lofgren, for 5 minutes.

Ms. LOFGREN. Thank you, Mr. Chairman.

I think it is important, in addition to being fact-driven on this,
that we touch base also with the reason why we have an asylum
system and why we have a refugee program. And that is because
America is a beacon of hope for the rest of the world.

I actually—in addition to being Ranking Member on the Immi-
gration Subcommittee, I am one of the bipartisan co-chairs of the
Refugee Caucus here in the House of Representatives, co-chaired
by our colleague Chris Smith from New Jersey, who is well recog-
nized as a human rights activist. It is important that we have—
that we continue to be that beacon of freedom and that we should
not lose sight of that.

I think we ought to have some concern about this fact. If you
come and escape torture, you make your claim of asylum, the first
thing that happens to you is you get thrown in jail in the United
States and you stay there usually for a very long time.

We have some examples here, and I will just mention one. A Ti-
betan man who was detained and tortured by the Chinese because
of his advocacy for freedom in Tibet. Detained for about a year in
our custody when he made his asylum plea.

A Baptist woman from Burma who was denied parole, even
though she had proof of her identity, and was paroled only after
25 months in detention.

A man from Uganda who was arrested and tortured by police be-
cause of his sexual orientation, who was held in detention for 1
year before he was granted political asylum.

An Afghani man who came to the United States after being tar-
geted by the Taliban as a U.S. loyalist because he provided trans-
lation services for our soldiers in Afghanistan. Despite establishing
a credible fear of prosecution, he was detained for more than a year
before he was granted asylum. So I think we have some soul
searching to do on how we treat legitimate asylum seekers in this
country.

I think we also need to have these facts in place. I mean, there
have been assertions that the credible fear process somehow con-
fers some kind of protective status on the undocumented, and that
is not true. I mean, you are subject to criminal investigation and
prosecution if that is warranted. That somehow Government offi-
cials and counterterrorism agencies don’t have access to the asylum
information. That is not correct. That individuals who are security
threats or flight risks are eligible for release from detention. That
is not so. That somehow extensive background and security checks
aren’t required for this credible fear determination. And finally,
that there is some basis for asserting that these credible fear
claims are fraudulent. We don’t even know that because they
haven’t been adjudicated before the courts at this time.

In terms of, you know, no one believes it is proper for a person
not to appear in court. I do not. None of the Members believe that.
But I think it is important to take a look at the actual data, and
if you take a look at the reports we have gotten from the Depart-
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ment of Justice, the number of failure to appear is going down. The
percentage is going down.

In 2008, the FTA rate was 10.3 percent, and in 2009, it was 6.5
percent. In fiscal year 2010 and 2012, it was 5 percent. So is 5 per-
cent acceptable? No. But it is on the right trajectory on what is
happening. I think that we ought to keep that in mind.

Finally, I do think that the—you know, there are lies, darned
lies, and statistics. But we need to take a look at whether we are
comparing apples to apples. And when you take a look, and maybe
I could ask you, as Deputy Director of USCIS, the numbers, the 90
and 92 percent that we keep hearing about, it seems to me that
that may not be accurate because we are not counting the with-
drawn applications, and there are plenty—there are people—I have
seen cases where people who are actually probably valid asylees
are so distressed by prolonged detention that they give up and go
back to where they are from.

So it looks to me that it is more on the nature of about 80 per-
cent. Would you say that is correct?

Mr. GOODLATTE. The time of the gentlewoman has expired. With-
out objection, Ms. Scialabba will have 1 minute to respond to the
question.

Ms. SciALABBA. That is correct. Ninety-two percent are the num-
ber of credible fear interviews we do. However, there are a percent-
age of those people who will withdraw at some point, and I think
the—I think the actual credible fear interviews that we do that go
forward is about 84 percent.

We are tracking the withdrawals now. We are keeping those sta-
tistics separate.

Ms. LOFGREN. I would just note that I think—Mr. Chairman, I
would like to ask unanimous consent to put into the record a letter
from the Department of Justice to our colleague, Mr. Chaffetz, that
has some of the statistics that I have referred to here.

Mr. GOODLATTE. Without objection, that will be made a part of
the record.

[The information referred to follows:]
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The Honorable Jason Chaffesz

Page Two
We hope this information is helpful. Please do not hesitate to contact this office if we

may provide additional assistnce regarding this or any other matter.

Sincerely,

Ty o

Peter J. Kadzik

Principal Deputy Assistant Attorney General
Attachments

e The Honorable John F, Tiemey
Ranking Member
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CQaestion & Al de ts describing the tefal number of asylum determinations
econducted per year.

Answer 60 The FY 2012 Statistical Year Book, available at

1 shows on page 12 e number of EOIR s

i Completions
i FY 2008 46,208
FY 2009 44,677
FY 2010 40,638
FY 2011 140,564
FY 2012 44 282
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Question 9: All documenis describing the percentapge of asylum seekers who do mot appear
at their scheduled immigration court proceedings during the last five Fiscal years.

Answer & The table below shows the percent of asylum completions that occurred when the
asyluro seeker did not appear. EOIR is5 unable wo run a statisiical reporton failure 10 appear with
respeet to asylum cases that have not yet been completed.

FY In Absenta Asylum | Asylam Pet
Completions Completions

FY 2008 | 4,768 46,208 HL3%

FY 2000 4,606 44,677 10.3%

FY 2010 12,629 40,658 6.5%

FY 2011 2,334 0564 5.R%

FY 2012 | 2,153 44282 Tha%
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Question 10: A document describing the tofal number of denials of asylum requests by
USCIS overturned by the Inumigration Judges during the last five fiscal yvears,

Answer 100 The table below shows the number of credible fear cases that USCIS dendes and
EOIR recelves, and the nuriber in which an immigration judac then vacates the DHS decision.
Upon an EOIR decision to vacate the DHS decision, the alien is placed into removal
proceedings, where the alien may apply forasylun.

FY Credible Fear | Vacate DHS Decision ~
Receipts Credible Fear
2008 1702 84
2009 | 885 169
2010 160 207
2011 | 900 P10
2012 | 735 81

‘The table befow shows the number of asylum casey that, USCIS did not approve and were,
therefore, referred o an nemigration Judge, and the immigration judge then granted asylum,
This information can also be found on page K2 of the T‘{ "01? Statistical Year Book
(atfirmative grants), available at bip e w st ; i 2

Fo B Ryl {‘1n

FY Affirmative Asylum Cases Granted
2008 7.369

2009 7268

2010 7,113 .

2011 8,195

2012 18,635
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Mr. GOODLATTE. And I will also ask unanimous consent to make
a part of the record information provided to the Committee that
shows that since 1996, nearly 800,000 nondetained aliens in re-
moval proceedings simply became fugitives and did not report for
future hearings.*

The Chair now recognizes the gentleman from Arizona, Mr.
Franks, for 5 minutes.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Chairman, I was moved by some of the comments in your
opening statement that pointed out that the United States has al-
ways been a very compassionate country that is committed to try-
ing to be a place of refuge and relief for those that are fleeing gen-
uine persecution, those that are genuinely in danger in their coun-
tries for a variety of reasons. And I think that is laudable and no-
table, and that is really the centerpiece of why we are all here
today is that we are discussing this notion of making sure that
America continues to be that last best hope, that bastion of free-
dom.

But I will suggest to you that if, indeed, we allow that process
to be abused, if we do not scrutinize between those who are genu-
inely persecuted and genuinely trying to seek a way to escape
deadly or lethal persecution from those who would use it as strictly
a facade to gain entrance into this country, then those that we dis-
serve the most are those that are genuinely persecuted. Because
that process inevitably leads to people that are persecuted not
being able to find any sort of refuge.

And I would really want to emphasize that because I am afraid,
Mr. Chairman, that the process is being abused. And Mr. Fisher,
I would just point to you. From your testimony, it appears that you
do not have any conclusions why we are seeing now 36,000 credible
fear applications in a single year, which is up from just 5,000 in
2008.

And perhaps it looks to me like the word has gotten out that
credible fear claims might be a good way to get into the country,
and not only is the abuse of credible fear process weakening our
borders. It weakens the purpose of having these exceptions, and it
increases the chances of those who are truly persecuted and not
being able to escape. But it also appears that the Administration
may be engaged in a sort of a wholesale effort to degrade our bor-
der security.

Shawn Moran, the vice president of the National Border Patrol
Council, the Border Patrol union, states that the Border Patrol
management has begun the practice of ordering Border Patrol
agents to stand down and cease pursuing drug smugglers, human
smugglers and traffickers, and illegal aliens. He has warned that
this process could lead to illegal aliens with possible terrorist con-
nections entering the country.

And so, I guess my first question, Mr. Fisher, is to you. Has any
such stand-down policy or any effort made to try to diminish the
practice of trying to diminish our law enforcement there at our bor-

*The information referred to is not reprinted in this hearing record but can be accessed at
http://www.cis.org/Immigration-Courts.
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der, has any stand-down policy like that been issued to Border Pa-
trol agents?

And if not, what do you think the Border Patrol Council or the
Border Patrol unions are really talking about here?

Mr. FISHER. Absolutely not, to your question, Congressman. And
I don’t know the motives and the context by which the union mem-
ber would have made those statements.

Mr. FRANKS. So they are just—this is just a false claim that
there is no such indication either on the basis of budget concerns
or on the basis of some other motivation that these efforts should
be diminished or not as intense as before?

Mr. FIsHER. I have not written any directive nor have I signed
any policy which would increase the risk to this country as it re-
lates to our ability to continue to go after people that would do
harm to this country once they’ve made an entry.

Mr. FRANKS. And you know of no one on any level that has par-
ticipated in any way in that regard. Correct?

Mr. FIsHER. I'm talking, sir, in terms of my direct command and
control with the Border Patrol agents. That is not my policy, nor
have I signed any directives——

Mr. FRANKS. Any oral comments to that effect to anyone? Any
oral or verbal statements to the agency in general or the people
that are kind of on the ground in general to that effect?

Mr. FISHER. Sir, not that I'm aware of.

Mr. FRaNKS. Well, that is a good answer.

Well, I guess, Mr. Chairman, I would just revert then to my
original point that, indeed, if you do not know why—and you have
said earlier, the other gentleman, that you have these numbers,
but you haven’t told them to us—why we are seeing this enormous
increase in credible danger claims. And if you do not know why
that is the case, then I would just suggest to you that if our goal
here is to serve the cause of human freedom, we have two bases.

We have to make sure that the flagship of human freedom is not
weakened somehow by the process, and that being America. And
secondly, we have to make sure that we know the difference be-
tween those who are truly, lethally persecuted and those who are
not. And I would suggest to you that the numbers indicate that we
are missing that mark pretty profoundly.

And with that, Mr. Chairman, I would yield back.

Mr. GOODLATTE. The Chair thanks the gentleman and recognizes
the gentlewoman from Texas, Ms. Jackson Lee, for 5 minutes.

Ms. JACKSON LEE. Mr. Chairman, thank you for holding this
hearing. I think whenever we can reinforce the truth, it is a very
crucial hearing.

I thank the Ranking Member as well for his cooperation.

And I think the Chairman knows that as I start every hearing
that addresses the ladies and gentlemen that are before us and we
get into this area, I always offer that a scheme, a structure, such
as comprehensive immigration reform truly will be part of the ma-
trix that will help us move toward an effective structure that all
of you can abide by.

Let me thank you for your service as well, even in light of our
still struggling with the final results of comprehensive immigration
reform.
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Let me also say that this issue of asylum addresses the most vul-
nerable people in the world, people who are coming, fleeing perse-
cution, some leaving family members behind, some escaping barely
with their lives, and looking over their shoulder and seeing the
bloodshed of those family members or friends or communities left
behind. And I truly believe in the message of the Statue of Liberty,
which ultimately had the welcoming of those who were coming to
this country for opportunity. But it still stands as a very important
symbol for those who are fleeing persecution.

And I might just to put in the record a list of moments when the
United States needed to open its doors mostly, and in some in-
stances, we did. In some, we did not. I start with the 1930’s. World
War II created a massive refugee crisis, and U.S. immigration pol-
icy restricts the acceptance of Jewish refugees fleeing Nazi persecu-
tion. I think we would have wanted to reconsider our interpretation
of what we did in that instance.

In 1948, the United States increases immigration quotas, accept-
ing large numbers of refugees and displaced persons from Europe.
Some many, many years later after, of course, the horrific, horrific,
catastrophic Holocaust.

Then, of course, the 1990’s, the residual impact of civil war in
Central America continues the Central American migration to the
United States. We can document the violence during that time.

2005, Iraqis associated with the United States Government faced
political persecution during the conflict in Iraq. The United States
slowly began accepting Iraqi refugees in larger numbers.

And there were other times as well. And so, I would like this
hearing not to move away from the idea of what asylum is all
about, and as a member of the U.S. Congressional Human Rights
Commission, I can tell you that we face these crises all the time.

So I quickly want to ask questions of just an overall question
that when we look at the landscape of asylum seekers that may
utilize credible fear, and we take the number 100 percent in terms
of looking at the world, not only South and Central America, let me
ask all of you, is there an epidemic of people using credible fear not
legitimately?

So would you say 70 percent of the people coming use credible
fear, and it is not true? Ms. Scialabba?

Ms. SciaLABBA. Thank you, Congresswoman.

Ms. JACKSON LEE. And I just need a yes or no answer. This is
just a—would you say that the dominant number of people coming
in use credible fear inappropriately?

Ms. SciaLABBA. I don’t think that’s the purpose of the credible
fear interview. But, no, I wouldn’t say that they’re using it inappro-
priately.

Ms. JACKSON LEE. Mr. Ragsdale?

Mr. RAGSDALE. It’s a little outside of my area of expertise, but
I don’t think the numbers would support that conclusion.

Ms. JACKSON LEE. Mr. Fisher?

Mr. FisHER. Congresswoman, it is out of my area of expertise,
and I could not make a judgment at that point.

Ms. WASEM. Congresswoman, given that the—many of the uptick
is still in the court system, I don’t think we can answer that ques-
tion with any definitive data.
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Ms. JACKSON LEE. Well, I think that—Ilet me just—well, you are
in the GAO. The question is generically whether or not if you took
100 percent of those seeking asylum, and they raised—they raise
it in the courtroom, they raise the credible fear. Is the credible fear
being offered by that asylum seeker, is 100 percent of the people
using it inappropriately? I think that is a——

Ms. WASEM. Well, obviously, there are—excuse me. There is a
portion of the individuals who have already worked through the
credible fear and then the defensive process who ultimately ob-
tained asylum. We don’t know exactly how many there are, but
that data suggests that not all of them are abusing the system or
the courts would not have granted them asylum.

Ms. JACKSON LEE. I think that is the basic point that we want
to emphasize that we don’t have an epidemic of abuse that can be
documented. If you can’t document the other way, you cannot docu-
ment that there is an epidemic of abuse.

If I can just get an additional second for one question, Mr. Chair-
man? I would like to again go to the purpose of the credible fear
process is not to identify meritorious asylum claims or to weed out
claims that might not succeed before the immigration court. Isn’t
the credible fear process designed to weed out clearly non-meri-
torious, frivolous cases?

Isn’t it to also, in light of the limited purpose that the credible
fear process is meant to serve, when we jeopardize the lives of bona
fide asylum seekers if we were to raise the standard, that’s a very
important point?

And if you would answer that, Ms. Scialabba?

Mr. GOODLATTE. The gentlewoman’s time has expired, but with-
out objection, the gentlewoman

Ms. JACKSON LEE. Thank you.

Mr. GOODLATTE. - will be given 1 minute to answer the question.

Ms. JACKSON LEE. So raising the standard, would that be a prob-
lem? And then, isn’t the credible fear process designed to weed out
clearly non-meritorious, frivolous cases, and wouldn’t it be a prob-
lem to raise the standards, hurting other people just to try and
weed out what may be an undocumented fear?

Ms. SciALABBA. I think the standard was carefully thought out
when the legislation was passed. There is a lower standard that’s
manifestly unfounded that we do not use. We use the standard of
significant possibility because we don’t want to take the risk that
somebody who has a legitimate claim to asylum or torture—we also
look at the Convention against Torture as well as asylum—would
be returned to their country and be persecuted or tortured.

Ms. JACKSON LEE. So you see no reason to raise the standard?
That is what I am trying to—to make it harder?

Ms. SciALABBA. No, I—I think that standard was carefully
thought through when it was enacted.

Mr. GOODLATTE. The time of the gentlewoman has expired. The
Chair recognizes the gentleman from Texas, Mr. Gohmert, for 5
minutes.

Mr. GOHMERT. Thank you, Mr. Chairman.

Ms. SciaLABBA AND MR. Ragsdale, do you, as Deputy Directors,
take an oath before you assume your office?
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er. RAGSDALE. I took an oath the day I became a Federal em-
ployee.

Mr. GOHMERT. But as Deputy Director, did you take an oath to
become—to assume that role?

Mr. RAGSDALE. I didn’t take another oath. In other words, I took
the oath that I accepted when I joined Federal service.

Mr. GOHMERT. Yes. Ms. Scialabba?

Ms. ScIALABBA. I also took an oath when I joined Federal service.
I've renewed that oath several times. I don’t think it was nec-
essary. But—because I've been in Federal service my entire career,
but I've renewed it several times, yes.

Mr. GOHMERT. Okay, and that 1s an oath to follow the Constitu-
tion, correct, protect and defend? Correct?

Mr. RAGSDALE. Yes.

Mr. GOHMERT. And you understand under Article I, Section 8
that the Congress is given the power to make the law when it
comes to issues regarding immigration, naturalization, those type
of things. Correct?

Ms. SciALABBA. That’s correct.

Mr. RAGSDALE. Yes.

Mr. GOHMERT. Okay. Thank you.

Because I have before me, and I will read for you, it is from the
Uniform—or from the United States Code, Volume 8, Section 1225,
and this is under the Section B, entitled Asylum Interviews. And
under subparagraph (ii), Referral of Certain Aliens, it says, “If the
officer determines at the time of the interview that an alien has a
credible fear of persecution within the meaning of clause (v), the
alien shall be detained for further consideration of the application
for asylum.”

I don’t see anything other than “shall” and “be” as the verb
there, “shall be detained,” the verbal clause there as to what ac-
tions can be taken. So since the Congress established that someone
shall be detained, what law that Congress passed in accordance
with Article I, Section 8 does—do your services rely on to avoid,
and particularly you, Mr. Ragsdale, do you rely on to not follow the
law that says “shall be detained”?

What law can you cite for me that avoids that “shall be detained”
mandatory language?

Mr. RAGSDALE. So I am familiar with that section of the act. It’s
my understanding—and again, I certainly rely on my lawyers to
tell me this. We do detain people during the credible fear process
to find out whether or not our sister agency makes a finding that
there is, in fact, a credible fear.

I think this also has to be put into some context here.

Mr. GOHMERT. Well, that is not my question about context. I am
asking about the law because I am real concerned about it. We had
people sitting right where you are who talked about this Adminis-
tration making up its own laws, refusing to follow the Constitution,
refusing to follow their oath in enforcing the law and faithfully exe-
cuting the law. So I am trying to find out when you take action,
what law are you following?

Could it be some memo, a memo from ICE Director John Morton
that says, hey, you know, if they establish their identity, pose no
flight risk or danger, have a credible fear, you know, go ahead and



183

release them? Is that what you rely on, Director Morton’s memo to
overcome United States law and the Constitution?

Mr. RAGSDALE. Well, as the ranking career person, right, I follow
the agency, the Administration’s policy. I will say there’s another
section of the Immigration and Nationality Act from 1952 that
does, in fact, recognize parole in certain circumstances, and I would
posit that as the section that’s being followed here.

Mr. GOHMERT. I would posit for you——

Ms. LOFGREN. Would the——

Mr. GOHMERT [continuing]. As a Member of Congress, and I am
not yielding—that when there is a conflict between the law and a
policy of an agency, the policy of the agency has to give way to the
law as passed by Congress. It is a very discouraging aspect of this
Administration that we seem to be having this problem a lot.

And when the people who are charged with enforcing the law do
not, they make up their own policies despite the law, then as one
person said, then the general population gets the message they
don’t have to follow the law either.

I see my time has expired. Thank you.

Ms. LOFGREN. Mr. Chairman, I would like to ask unanimous con-
sent that the gentleman be given an additional 20 seconds so he
might yield it to me.

Mr. GOHMERT. My time is expired. I'm not asking any more time.

Mr. GOODLATTE. The Chair would recognize——

Ms. LOFGREN. I ask unanimous consent——

Mr. GOODLATTE. The Chair will recognize the gentleman from
Georgia, and the gentlewoman can place her request to——

Ms. LOFGREN. I would like to ask unanimous consent to put the
Section 212(d)(5)(A) and Section 214(f) of the Immigration and Na-
tionality Act into the record, disproving all of the comments just
made by my colleague from Texas.

Mr. GOODLATTE. The first part of that will be made a part of the
record. Without objection:

Mr. GOHMERT. Yes, I would object to that being part of the
record, that “disproving what her colleague just said,” because it
does not disprove what her colleague said. There is objection.

Mr. GOODLATTE. But the statutory provision will be made a part
of the record.

[The information referred to follows:]
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Section 212(d)(5)(A) and (B) of the Immigration and Nationality Act

(5)(A) The Attorney General may, except as provided in subparagraph (B) or in section 214(f),
in his discretion parole into the United States temporarily under such conditions as he may
prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public
benefit any alien applying for admission to the United States, but such parole of such alien shall
not be regarded as an admission of the alien and when the purposes of such parole shall, in the
opinion of the Attorney General, have been served the alien shall forthwith return or be returned
to the custody from which he was paroled and thereafter his case shall continue to be dealt with
in the same manner as that of any other applicant for admission to the United States.

(B) The Attorney General may not parole into the United States an alien who is a refugee unless
the Attorney General determines that compelling reasons in the public interest with respect to
that particular alien require that the alien be paroled into the United States rather than be
admitted as a refugee under section 207.

Section 214(1) of the Immigration and Nationality Act

(f) Denial of crewmember status in case of certain labor disputes.—

(1) Except as provided in paragraph (3), no alien shall be entitled to nonimmigrant status
described in section 101(a)(15)(D) if the alien intends to land for the purpose of performing
service on board a vessel of the United States (as defined in section 116 of title 46, United
States Code) or on an aircraft of an air carrier (as defined in section 40102(a)(2) of title 49,
United States Code) during a labor dispute where there is a strike or lockout in the bargaining
unit of the employer in which the alien intends to perform such service.

(2) An alien described in paragraph (1)—

(A) may not be paroled into the United States pursuant to section 212(d)(5) unless the
Attorney General determines that the parole of such alien is necessary to protect the
national security of the United States; and

(B) shall be considered not to be a bona fide crewman for purposes of section 252(b).

(3) Paragraph (1) shall not apply to an alien if the air carrier or owner or operator of such vessel
that employs the alien provides documentation that satisfies the Attorney General that the
alien—

(A) has been an employee of such employer for a period of not less than | year preceding
the date that a strike or lawful lockout commenced;

(B) has served as a qualified crewman for such employer at least once in each of 3
months during the 12-month period preceding such date; and

(C) shall continue to provide the same services that such alien provided as such a
crewman.
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Mr. JOHNSON. I believe it speaks for itself.

Mr. GOODLATTE. Without objection, that will be done. And now
the gentleman from Georgia is recognized for 5 minutes.

Mr. JOHNSON. Thank you, Mr. Chairman.

I believe that our whole detention—immigration, detention setup
is just a way for private industry to make money, and I will—I will
deal with it like this. Are you, Mr. Ragsdale, familiar with the term
the “detention bed mandate?”

Mr. RAGSDALE. I am familiar with that term, yes, as it relates
to

Mr. JOHNSON. And that’s a term that came about in part due to
the 2014 budget that was approved by this fiscally conservative,
debt and deficit-reducing, Republican-controlled Congress, i.e., the
Appropriations Committee that granted $147 million above what
the Department of Homeland Security requested to maintain what
amounts to an arbitrary quota of 34,000 detention beds that Amer-
ican taxpayers are going to pay for, regardless of whether or not
they are filled.

Is that correct?

Mr. RAGSDALE. There is a section in the appropriations law that
requires us to maintain 34,000 beds. That’s correct.

Mr. JOHNSON. And it is something that you never requested?
This was done for the purpose of detaining more immigrants. Isn’t
that correct?

Mr. RAGSDALE. Well——

Mr. JOHNSON. Yes or no?

Mr. RAGSDALE. More detentions happen when there is more
funded beds. That’s correct.

Mr. JOHNSON. And prisons are a task or a—prison—we need
prisons to imprison people who need to be there, but our Govern-
ment is—our Federal Government as well as many States have
been on a trek to privatize the prison system. Isn’t that correct?

Mr. RAGSDALE. There are commercial providers for detention
services, yes.

Mr. JOHNSON. About 50 percent of all detainees are held in pri-
vate detention centers. And now if we want to reduce the debt and
the deficit, but at the same time, we are increasing spending for
the detention of immigrants, that is inconsistent, don’t you think,
Mr. Fisher?

Isn’t that inconsistent, those ideals inconsistent?

Mr. FIsHER. Well, sir, with respect, again outside of my area,
but

Mr. JOHNSON. Well, no, no, no. Just I mean, that doesn’t—that
doesn’t take any specific knowledge. That is just a matter of com-
mon sense.

I mean, seems to me if you want to cut the budget, you want to
cut food stamps. But yet, last year alone, we appropriated nearly
$18 billion to immigration enforcement agencies, Mr. Fisher. That
is about 24 percent higher than the $14.4 billion total allocation for
law enforcement agencies across the board, including FBI, DEA,
U.S. Marshals, and ATF.

So, in other words, we have—I mean, we spend more money on
homeland security, ICE, and detention and immigration enforce-
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ment than we do for FBI, DEA, U.S. Marshals, and ATF combined.
Did you know that?

Mr. FISHER. Stated that way, sir, no.

Mr. JOHNSON. Yes, well, I mean, that is the facts. Now while we
are detaining, because we do detain these asylum seekers, do we
not, Mr. Ragsdale? We detain them until they are granted parole,
and we detain them for on average of 550 days. Isn’t that correct?

Mr. RAGSDALE. Well, I'm not——

Mr. JOHNSON. Until they are granted parole?

Mr. RAGSDALE. I'm not sure precisely what number you're talk-
ing about there. As we've already heard this morning, aliens who
arrive at or between ports of entry who

Mr. JOHNSON. Well, let me get it to—let me get it like this. How
many day—how many months in general do we detain asylum
seekers before we are able to make an assessment as to whether
or not they qualify for asylum?

Mr. RAGSDALE. So it varies on a case-by-case basis. CIS has done
some very helpful work in expediting the credible fear process.
That is now done in a number of days.

The Executive Office for Immigration Review is the responsible
party for making ultimate decisions on defensive asylum claims,
and that is a longer process.

Mr. JOHNSON. Mr. Chairman, it is clear to me that it is all about
the money. I yield back.

Mr. GowDY [presiding]. The gentleman from Georgia yields back.

The Chair would now recognize the gentleman from Texas, Judge
Poe.

Mr. PoOE. Thank the Chairman.

I want to make it clear that I think that the concept of asylum
is something that the country needs to do. Although I think it ap-
pears now that that is being abused by some specific individuals
and by probably some groups. Otherwise, this chart wouldn’t look
like what it looks like.

The word has gotten out here is a way you can make a joke of
the American law. And that just irritates me. So I want to talk
about that group, not the legitimate folks who come to America for
the reasons that we have America.

The reports that the drug cartels, when they get in a conflict
south of the border, they tell their folks that are in the conflict, go
to America, seek asylum, heat is off, you can come back. We will
let you know when it is time to come back. Have you heard of that
report? Any of you.

The Chief?

Mr. FisHER. Congressman, thank you for that question.

As a matter of fact, the intelligence report that I was referencing
coming out of El Paso did have early collection that that, in fact,
was happening.

Mr. POE. Thank you. And being from Texas, that—drug cartels
are the enemy of the country. That is why we need more border
security is because of them, the criminal threat to the United
States. Not because of some of the other reasons maybe that people
talk about. That is what concerns me as a Member of Congress and
a former judge, border security, we have to go after these people,
these bad guys, these criminals.
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The hypothetical question, and so I am just looking for an an-
swer here. Can a person claim asylum when the person is not just
crossing the border, and you guys catch them, but somewhere else?
}I{et us say they are in Oklahoma for some reason. I will use Okla-

oma.

And they are stopped for speeding. A person, we don’t know this
because we don’t do a background check sometimes on people from
foreign countries because we don’t get that information. We don’t
know anything about this person. We will never know anything
about the person, but there is no criminal record that we have.

They have been in the country who knows how long. They are
stopped by the Oklahoma Highway Patrol for speeding. They seek
asylum the moment that they are stopped. Does the law say that
is a bona fide asylum seeker, and they treat it through that route?

They are in Oklahoma. They are not anywhere close to the bor-
der. They aren’t even close to the Texas border.

Ms. SciALaBBA. I'll answer that question. A person who is
stopped like that who doesn’t have proper documentation would be
issued a notice to appear and appear before an immigration judge.
They would not be part of the expedited removal process. They
wouldn’t receive a credible fear interview.

If they were here legally

Mr. POE. No, they are not here legally.

Ms. SciALABBA. Okay. If they're here illegally, then the way that
it would be—the only way they could apply for asylum is if they’re
placed into removal proceedings before an immigration judge.

Mr. POE. I couldn’t hear you.

Ms. SciaLABBA. If they’re here illegally, the only way they could
apply for asylum is if they’re placed in removal proceedings before
an immigration judge. They would make that application.

Mr. POE. But they have claimed credible fear as soon as they are
stopped by the police.

Ms. SciALABBA. At that point, they cannot. Credible fear does not
apply in that situation.

Mr. POE. Okay. Is there a

Ms. SCIALABBA. It only applies——

Mr. POE. Let me—may I ask the question? Does the law require
that that be claimed a certain distance from the border? That is my
question.

Ms. SciaLABBA. Expedited removal only applies 100 air miles
from the border if the person hasn’t been present for more than 14
days. And at the

Mr. PoE. Talking about an asylum seeker. They are talking
about an asylum seeker. Does that—does the law say they have to
be within 100 miles of the border or 25, or does it make a dif-
ference?

Ms. ScIALABBA. Oh, no. It does not, not in terms of who can
apply for asylum, no, sir.

Mr. PoE. That is the question. So the question, the answer to the
question is you can be an asylum seeker when you are stopped in
Oklahoma or Idaho or New York. You don’t have to be anywhere
close to the border, and we don’t really know, since there is no
criminal record, that the person, how long they have been in the
country.
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My question is very simple. Don’t you think we ought to change
the law that asylum seekers, when crossing the border, ought to be
seeking asylum rather than, oh, by the way, I am an asylum seeker
now that you caught me? You think that might be a good change
to the law to prevent abuses?

Ms. SciaLABBA. Well, a person has to

Mr. PoOE. Do you think that might be a good change of the law
to prevent abuses or no?

Ms. SciaLABBA. No, I do not.

Mr. PoE. Well, I think it should be.

And the last question I have is, are there any organized groups
that you know of that are helpful or responsible for this spike in
the numbers other than possibly the drug cartels who are gaming
the law, as they have always done? That is my last question for
the Chair.

Mr. FisHER. Congressman, I will take that. As we get more and
more information about illicit networks, as they change their tac-
tics, techniques, and procedures, they are, in fact, looking for areas
of vulnerability, and in particular, as the report indicated, as it re-
lates to credible fear, we have seen that as well.

Mr. PoOE. All right. I thank the Chair.

Mr. GowpY. Thank you, Judge Poe.

The Chair would now recognize the gentleman from Utah, Mr.
Chaffetz.

Mr. CHAFFETZ. Thank you.

And I would like to concur with Judge Poe’s concern and belief
that we do need an asylum process. We want people who come le-
gally, lawfully. We have a rich heritage with this. But what is un-
conscionable, what we cannot stand for are people that abuse the
system.

My understanding, Mr. Ragsdale, is that there are approximately
872,000 people, aliens, who remain in the United States despite
ﬁna{l) orders of removal. That would be an accurate number. Cor-
rect?

Mr. RAGSDALE. We have a different number. We have our fugi-
tive backlog at about 460,000.

Mr. CHAFFETZ. So somewhere between—we will to after this
hearing share documents. But it is by the hundreds of thousands
of people that are supposed to be removed from this country. They
have orders from the Government to deport, and they don’t.

We can get into the whole lack of an entry/exit program. We
have hundreds of thousands of people that are not—I think that is
a crisis. I think that is a huge problem, especially when ICE is
going to have less beds and less officers. Let us talk about this.

I am very curious, on page 6 of your joint testimony, it says asy-
lum officers also ensure that the Federal Bureau of Investigation—
well, let me go to this first. I guess it is to USCIS. How many asy-
lum officers do we have in this Nation?

Ms. ScIALABBA. There are currently 270.

Mr. CHAFFETZ. So there is 270 people that are supposed to take
care of this 35,000-plus number, right?

Ms. SCIALABBA. Yes.

Mr. CHAFFETZ. Has that number, the 272, has that increased
over the last 5 years, or pretty much the same?
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Ms. ScIALABBA. It has increased, and we’re in the process of hir-
ing 100 more asylum officers.

Mr. CHAFFETZ. How much time does that asylum officer take in
interviewing somebody?

Ms. ScCIALABBA. Are you referring to a credible fear interview or
an asylum——

Mr. CHAFFETZ. Yes, yes.

Ms. SciaLABBA. For an credible fear interview, it’s probably
about 20 minutes is the interview. But prior to that, they would
review all of the documentation that was accumulated and taken
by the Border Patrol——

Mr. CHAFFETZ. Okay. So they get about 20 minutes on average.

Ms. ScIALABBA. On the actual interview.

Mr. CHAFFETZ. On the actual interview, right. And we heard in
the Oversight Committee about how overworked a lot of these peo-
ple are. But page 6 of the testimony, joint testimony, “Asylum offi-
cers also ensure that the Federal Bureau of Investigation name
check and fingerprint checks have been initiated.”

And I am curious about the word “initiated.”

Ms. SciaLABBA. They're generally initiated by CBP or ICE. Of-
tentimes, those responses aren’t back yet when we’re doing the
credible fear interview, but they would be back before there was
any kind of determination made in terms of release or parole.

Mr. CHAFFETZ. So can you assure us that 100 percent of the peo-
ple who are ultimately—who are released have been given an
FBI—not just given or initiated, but they have completed the FBI
background check and the fingerprint check?

Mr. RAGSDALE. So our policy requires that to happen. That’s ex-
actly right. And what I would also say is whether it’'s CBP, ICE,
or CIS, at the various points, CBP would run all of those record
checks at the time of apprehension. CIS would perform those same
record checks at the time of the interview, and we would perform
those same record checks for a third time before a release decision
is made.

Mr. CHAFFETZ. So nobody is released prior to those being com-
pleted?

Mr. RAGSDALE. We know as much about them as we possibly can.

Mr. CHAFFETZ. Let me go back to parole. I am interested in the
idea of parole. I am not an attorney, and my colleague Trey Gowdy
says I am just bragging about that. But let me understand parole.

How many people do we have that track—how many people are
on parole? You are tracking them, right? ICE tracks them?

Mr. RAGSDALE. Well, there are three agencies here, and all three
agencies have parole authority. It comes up in different cir-
cumstances. From the ICE perspective, we could be talking about
parole from custody, which is a different thing than parole at a
port of entry.

Mr. CHAFFETZ. How many——

Mr. RAGSDALE. We could also be talking about parole on behalf
of another law enforcement organization, which we do also at ICE.

Mr. CHAFFETZ. How many? What is that grand total?

Mr. RAGSDALE. I would have to get you that number.

Mr. CHAFFETZ. Do you have any idea of the estimate? I mean,
you are supposed to be tracking them, right? So you supposedly
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havg their names. How many people are on parole within this sys-
tem?

Mr. RAGSDALE. I don’t want to speculate and give you the wrong
number, but we will certainly get you that correct number.

Mr. CHAFFETZ. How long until I get that number?

Mr. RAGSDALE. We will do it with alacrity.

Mr. CHAFFETZ. Can you give me a date?

Mr. RAGSDALE. Sir, I will give it to you in a week.

Mr. CHAFFETZ. Thank you.

When they go on parole, what sort of checks or backgrounds, or
do they have to check in? Explain that process to me of being on
parole.

Mr. RAGSDALE. Well, it depends on the circumstance. So for
someone who is in immigration proceedings and who is paroled
from custody, they will have a hearing in front of an immigration
judge, and the immigration court will determine their appearance
schedule.

Mr. CHAFFETZ. So in my case of Phoenix, where they don’t get
a datef; for 7 years, they would be in a parole status. What, what
sort of——

Mr. RAGSDALE. So I think we’ve heard several times today that
immigration court hearing capacity is an issue.

Mr. CHAFFETZ. It is a problem.

Mr. RAGSDALE. It’s something outside of my control, but I cer-
tainly would agree that it is something that bears examination.

Mr. CHAFFETZ. But I want to know how many people you have
tracking them, what you do to track them?

Mr. RAGSDALE. We have about 5,000 officers in all—5,600 officers
in all of ERO. So it is a small number considering the overall vol-
ume, whether it’s your number or mine.

Mr. CHAFFETZ. Do you have anybody who is dedicated to fol-
lowing somebody on parole?

Mr. RAGSDALE. We have folks that manage the docket, and
again, we cannot make a demand to remove somebody until an im-
migration judge decides their case.

Mr. CHAFFETZ. Do you have—sorry, Mr. Chairman, but I

Mr. GowDY. The gentleman from Utah is woefully over time.

Mr. CHAFFETZ. Do you have anybody that tracks these people?

Mr. RAGSDALE. Yes, we do.

Mr. CHAFFETZ. How many?

Mr. RAGSDALE. We will get you a fulsome answer on that ques-
tion.

Mr. CHAFFETZ. On that same date, a week from now?

Mr. RAGSDALE. Yes.

Mr. CHAFFETZ. Thank you, Chairman.

Mr. Gowpy. I thank the gentleman from Utah.

The Chair would now recognize my friend from Illinois, Mr.
Gutierrez?

Mr. GUTIERREZ. Thank you, Mr. Chairman.

I just want to talk a little bit about the asylum process, and first,
I want to say that we are talking about credible fear and the Presi-
dent not enforcing the law and dangerous members of the drug car-
tels roaming our streets. I think it is important the Committee
really, I believe, the last legislative day should be looking at a ho-
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listic approach of this within the confines of deportations and legal-
ization, legal immigration, and including our asylum system.

But I want to say that I think one of the things we need to focus
on is the United States is still the international beacon of freedom
for those facing oppression around the world. And people come here
to take advantage of that, as well they should. That is what we
want them to do. That is a very important job that we are doing.

And so, I want to thank everybody for doing that important job.
Now we have to figure out who the people are that are trying to
take advantage.

And I am sure there are people that take advantage of the food
stamp program, but we are not going to let people go hungry. I am
sure there are people who are taking advantage of unemployment
compensation, but we are not going to tell somebody when they are
unemployed we are not going to help them get back on their feet.

I am sure there are people that take advantage of it, but you
know what, fundamentally, this is a necessary program that we
need to improve upon. The fact that it could take somebody 7
years, lots of cases get decided well before 7 years. Depending on
some jurisdictions, it is a year, 2, maybe 3 years at the out.

The 7-year is like the outlier. It is like, you know, the one case
that sticks out there like a sore thumb. It doesn’t usually——

Mr. CHAFFETZ. Will the gentleman yield?

Mr. GUTIERREZ. Sure.

Mr. CHAFFETZ. We are talking about the Phoenix office.

Mr. GUTIERREZ. I understand that. But——

Mr. CHAFFETZ. That is only three judges.

Mr. GUTIERREZ. What I am trying—and as you will soon see, Mr.
Chaffetz, I am going to get to that point. So I just want to put in
for the record that this is really outliers these 7 years, right? It is
not happening that way in the City of Chicago. It is not happening
that way in a lot of jurisdictions.

Now, in all of the jurisdictions it is taking too long. So I think
Mr. Chaffetz’s question is a much more important question that we
need to answer. It is great that you have a little under 300 people
looking at asylum, and you are going to hire 100 more. The fact
is we need to double it. Shouldn’t be taking 1, 2, 3 years after.

And I just want to say that as a member of the majority party
in the sense that my President got elected, the guy I voted for got
5 million more votes than the guy you voted for. Nobody here, I can
call them and somehow just some magic wand and I get somebody
an asylum. I mean, there is a very rigorous process that has been
taking care.

And I understand that the majority party wants to look at this,
but I assure you, they do background checks. You got to go to the
FBI. And even after that, I think what you are going to find that
you are not going to find evidence that anything other—even after
they have established that and have gone on background checks,
they have got to prove that they are not a flight risk.

That means some people are a flight risk. Certainly that hap-
pens, but you have got to prove. I mean, I have worked on these
cases. I have got to find a mom, a dad. I have got to find an uncle.
I have got to find somebody, and we have to know who they are.
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It is not like, oh, okay, we are doing a background check, but we
really don’t know. We didn’t find you were a bad person. No, we
have to not only find out that you are not a bad person, we have
to actually know who you are.

And I would just think that maybe we might want to take, Mr.
Chairman, some other measures so that we can reduce the number
of people that don’t show up to the cases. But let us remember,
right, 75, 80 percent of the people do show up after they are re-
leased and do pursue the asylum claim. And they assume it, proc-
ess it through the ultimate legal avenues that they have before
them.

So, I mean, let us try to put this in the focus that 8 out of 10
actually apply. They go through the process. They are either suc-
cessful, or they are not successful. And that it takes too long.

There are things we can agree on. It takes too long. So let us
come back, and let us hire many more people so you don’t have 7
years in the Phoenix office, and we don’t have 2 or 3. It shouldn’t
be taking.

And there won’t be time today, but I think if we really looked
into this, Mr. Chairman, what we are going to find, we are going
to find hundreds, thousands of people who stay in jail, year in and
year out, because they cannot prove if they are released. Yes, I
knew I was going to find a strategy to use. But people do stay in
jail for years until their asylum process. So that is an unfair proc-
ess.

So I think what we might want to look at is in the new year.
And since the little yellow light is out, and the Chairman has al-
ways been so good to me, and we are in—we are going into a new
year in 2014, I just want to say that, look, my hope is that next
year, we can come back. We can look at this.

Maybe they need ankle bracelets, Mr. Chairman. Maybe we need
other monitoring processes to help them. So when they are re-
leased, we can monitor the folks. Maybe there are other avenues.
But let us make sure that if somebody really fears death that
America is still a safe beacon for them to be here.

And I look forward. Merry Christmas to you guys, and great holi-
days. And I really look forward in 2014 to working with you, Mr.
Chaffetz, and you, Mr. Chairman, and everybody on both sides of
the aisle.

Thank you. I have established some great friendships with you
all, and it has been a good year for me, and I want to say thank
you.

Mr. Gowpy. Well, speaking just personally, I want to extend the
same to you. And what a pleasure it has been to work with you
for this past year.

And the Chair will now recognize himself for 5 minutes. Mr.
Ragsdale, I am not going to spend my 5 minutes debating statutory
construction with you. There is a statute that says “shall be de-
tained.” That just does not strike me as being an ambiguous stat-
ute.

To my friend from California’s point, there is another statute,
which is much more narrowly drawn. In fact, it is so narrowly
drawn, it says “to meet a medical emergency or necessary for legiti-
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mate law enforcement objective.” I think you will agree that is
much more narrowly drawn than “shall be detained.”

So, since I know you agree with that, what percentage of those
that are apprehended at the border are detained versus paroled?

Mr. RAGSDALE. Last year, we had about 220,000 book-ins from
CBP.

Mr. GowDy. What percentage would be detained versus paroled?

Mr. RAGSDALE. Of the 220,000 book-ins, it looks like about
25,000 were paroled, about 10 percent.

Mr. GowDY. So, of that 25,000, you mean all of them can meet
that very precise exception, medical emergency or necessary for le-
gitimate law enforcement objective?

Mr. RAGSDALE. Well, and so, again, if you’re talking about parole,
in other words, 212(d)(5) parole, and I certainly don’t want to de-
bate statutory construction with the Chair, but urgent humani-
tarian needs and significant public benefit is a balance. The needs
of the individual and versus the needs in terms of us balancing our
resource requirements.

If we look at 460,000——

Mr. GowDYy. Does the “shall be detained” statute contain that
same balancing?

Mr. RAGSDALE. Well, so there has been a fair amount of litigation
about what “shall” means. We see it in the Ninth Circuit. We see
it in the California. Believe me——

Mr. GowDY. Yes, and no disrespect to my friends from California,
but you are going to have to cite me something other than the
Ninth Circuit. I don’t doubt that the Ninth Circuit can’t define
“shall.” I do not doubt that for a second.

The rest of the country does know what “shall” means. So, be-
cause I am not going to debate statutory construction with you, I
want to ask you this. Of those who are paroled, I prefer the phrase
“bond,” but paroled, is there is a bond? Is it a surety bond? Is it
a PR bond? What ensures that they will come back?

Mr. RAGSDALE. So immigration bonds are posted in a variety of
ways. They’re normally cash bonds. Again, if it’s someone who has
been apprehended between a port of entry, found to have a credible
fear, is issued a notice to appear——

Mr. GowDYy. Who determines that credible fear?

Mr. RAGSDALE. The Citizenship and Immigration Services.

Mr. GowDY. I have seen juries struggle for weeks and months to
determine credibility. How long does it take them to ascertain
whether or not someone is credible?

Mr. RAGSDALE. I would have to defer to my colleague at CIS.

Mr. Gowpy. Well, while you are deferring, I want to ask you
about a memo that was produced to the Committee surreptitiously.
This was a form that was being completed by an agent, and a su-
pervisor wrote this at the bottom of the form, “We are not inves-
tigating potential fraud. We are adjudicating asylum claims.”

Do you agree with me that that is an oxymoronic statement?

Mr. RAGSDALE. I'm not familiar with that document.

Mr. Gowpy. No, but you are familiar with the sentence because
I just read it to you. “We are not investigating potential fraud. We
are adjudicating asylum claims.”

Ms. LOFGREN. Would the Chairman yield for a question?



194

Mr. RAGSDALE. I think inherent in the adjudication is detecting
fraud.

Mr. Gowpy. Pardon me?

Mr. RAGSDALE. I would say inherent in the adjudication is detect-
ing fraud.

Mr. Gowpy. So would I. So would I. So why would a super-
visor——

Ms. LOFGREN. A parliamentary inquiry, Mr. Chairman. What
document are you referring to, and does all the Members of the——

Mr. GowDY. A document has been produced to me and another
Member of the Committee in confidence.

Ms. LOFGREN. Would it be possible to share that document with
other Members of the Committee?

Mr. GowDy. I will be happy to ask the source of the document
whether or not he has any objections to that. I do not. I am not
going to endanger the confidentiality of this whistleblower, and I
know that my friend from California would not ask me to do so.

What I do find it striking that a supervisor is saying that we are
not in the business of investigating fraud. We are here to adju-
dicate asylum claims.

Mr. JOHNSON. Mr. Chairman?

Mr. Gowpy. That just strikes me as being an oxymoronic state-
ment.

Mr. JOHNSON. Mr. Chairman, you are an attorney.

Mr. Gowpy. Correct.

Mr. JOHNSON. Proud attorney, I am sure, notwithstanding the
comments that were made earlier by Mr. Chaffetz. But I know that
you understand that rank hearsay, just hearsay on top of hearsay,
copies of stuff, it is just not good, reliable evidence to

Mr. GowDy. Well, reclaiming my time, Mr. Johnson, I am happy
to run through whatever exception to the hearsay analysis you
want me to go through. But you and I both know that there are
last time I counted 24 different exceptions to the hearsay rule.
So

Mr. JOHNSON. And this

Mr. Gowpy.—I will be happy to debate with you some other
time. You are welcome to ask for a second round of questions, but
I am not going to spend my time debating hearsay exceptions with
the gentleman from Georgia.

What I am going to ask, Mr. Ragsdale, is this. What is the pun-
ishment for falsely asserting that you have a credible fear? What
is the sanction? What is the disincentive for asserting it when it
is not true?

Mr. RAGSDALE. An immigration judge can make a frivolous asy-
lum finding when they get to the ultimate asylum adjudication.

Mr. GowDY. And the sanction is what? That you are not going
to benefit from your false assertion? Is there anything else

Mr. RAGSDALE. Or have immigration benefit, for that matter.

Mr. GowDY. So if you weren’t going to win if you told the truth
and you are not going to win if you don’t tell the truth, what is
the punishment? What is the disincentive for that chart right
there?

Mr. RAGSDALE. Well—
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Mr. GowDY. Because you and I both know the cartels are a lot
more dangerous now than they were 5 years ago.

Mr. RAGSDALE. Let me make it clear that we spend 25 percent
of our criminal investigative hours on narcotics cases. We take that
very seriously. It is the biggest piece of our investigative portfolio.
So we are, like I say, very much concerned about the drug cartels.

Mr. GowbDy. Well, tell me, walk me through that. Walk me
through that credibility assessment then.

Somebody says that I have a credible fear of the cartel. You could
run an FBI check. I don’t think the FBI keeps crime stats in Mex-
ico or Guatemala or Honduras. So how do you do it?

Mr. RAGSDALE. What I'm saying——

Mr. Gowpy. Well, walk me through it. You brought it up. Walk
me through it, Mr. Ragsdale. Walk me through your investigation
of credibility when you can’t use U.S. law enforcement to do the in-
vestigation for you.

Mr. RAGSDALE. We do not do the adjudication for credible fears.
Citizenship

Mr. GOWDY. Are you familiar with the process that is used?

Mr. RAGSDALE. I'm not an asylum officer. I've never done it.

Mr. GowDY. So you are not familiar with how they determine
credibility?

Mr. RAGSDALE. I am familiar with the idea of credibility. As
noted before, I am an attorney. I certainly know, as a prosecutor
and a State prosecutor, you are well familiar with the concept. I
certainly want, as a career law enforcement person, to want people
to tell us the truth. I will tell you that we could prosecute folks for
1001, if that’s what you’re asking me.

Mr. Gowpy. Well, of course not. Because you and I both know
that is not going to happen, and that is my point. There is no dis-
incentive for claiming it, even if it is not true.

Mr. RAGSDALE. The Immigration and Nationality Act does pro-
vide for a sanction. It is a frivolous asylum finding. That is the
statute.

Mr. Gowpy. Which means what? That you are not going to be
successful? Well, you weren’t going to be successful if you told the
truth.

Mr. RAGSDALE. For that or any other immigration benefit for the
rest of your life.

Mr. Gowbpy. If you fail to show up on bond or what is called pa-
role in the statute, is that any negative inference with respect to
the subsequent hearing on the merits?

Mr. RAGSDALE. Immigration judges are the ones who are the fact
finders and deciders of hearings after

Mr. GownY. I am asking you. I am asking you, and if you don’t
know, that is fine. Is it something an immigration judge can take
into consideration that a person failed to keep their appointed
court date?

Mr. RAGSDALE. An immigration judge could take everything into
consideration.

Mr. Gowpy. Do they take that into consideration?

Mr. RAGSDALE. Sir, I'm not an immigration judge. I couldn’t—I
would be speculating.
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g/Ir. JOHNSON. Mr. Chairman, I have waited patiently, as the
red——

Mr. GowpDy. Mr. Johnson, with all due respect, had you not inter-
rupted me, the red light would not have come on. So I am going
to handle it the way I want to handle it. And if you would like a
second round of questions, I am happy to entertain that.

Mr. JOHNSON. Yes, I would.

Mr. Gowpny. Be delighted to. I would now recognize the
gentlelady from California for a second round of questions.

Ms. LOFGREN. Thank you.

I would like to note just a couple of legal points. Section 208 of
the Immigration and Nationality Act, 208(c)(6) provides in the case
of frivolous applications that the alien “shall be permanently ineli-
gible for any benefits” under the chapter, which I think is a dis-
incentive for proceeding. And I would like also to mention in terms
of statutory construction, it is important to read the entire sentence
in the—in Section 235(b)(1)(B)(iii)(IV).

“Any alien subject to the procedures under this clause shall be
detained,” but only “pending a final determination of credible fear
of persecution.”

And so, it is not a permanent incarceration mandate. It is a man-
date prior to the credible fear determination, and I have heard no
indication that that is not being adhered to. So I think it is impor-
tant to have those facts on the record.

You know, I want to get back to the reason why we have asylum
in this country, and I would ask unanimous consent to place in the
record information from the United States Holocaust Memorial Mu-
seum, chronicling the voyage of the St. Louis, one of the most
shameful chapters in American history, where the German trans-
atlantic liner, the St. Louis, traveled to Havana, where they were
turned away. And then to Miami, where they were refused admis-
sion, and ultimately nearly all of the Jews who were on that liner
perished in the Holocaust.

That is not to say that inquiry into the process is impermissible,
but it is that legacy that leads us to make sure that we have an
asylum system that actually works, that continues to be a beacon
of freedom.

I think all of us are affected by matters on which we have
worked, and I cannot help but recalling an asylum application that
I weighed in on in the late 1990’s. An individual who had been a
pilot in the Afghanistan air force, and he had, I believe, a credible
fear. And ultimately, he was denied asylum and returned to Af-
ghanistan where he survived about 1 week before the Taliban exe-
cuted him.

So there are real consequences for giving short shrift to the
claims of asylum for individuals who show up on our shores seek-
ing freedom.

Now looking at, if I may, Ms. Scialabba, the—we don’t know the
answer to what is going on in Honduras. The spike is primarily El
Salvador, Guatemala, and Honduras. We know from our friends on
the Foreign Affairs Committee, and Mr. Chairman, it might actu-
ally be a good idea to have some joint hearings with the Foreign
Affairs Committee because this is their area of expertise on what
is going on around the rest of the world.
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But there is at least some evidence has come to me that there
is tremendous upheaval going on in Honduras today. And I am
wondering if you have any information, either from the initial deci-
sions that are being made on some of these cases or from research
that the agency has done, what upheaval or is there upheaval that
is contributing to this spike from those countries?

Ms. SciALABBA. Thank you, Congresswoman.

I can tell you what the claims are that we’re seeing, and they
generally do involve fear of cartels, sometimes fear of the govern-
ment. Sometimes it’s domestic abuse. Sometimes it’s political opin-
ion that the basis is. But a lot of it is based on criminal activity
and people being targeted by cartels, by gangs, by corrupt officials,
and we also see the domestic violence claims.

We also see some sexual orientation claims. I think those are the
majority of—they fall into basically four categories for the most
part of the claims that we're seeing.

Ms. LOFGREN. I see that my time has expired, Mr. Chairman. I
yield back.

Mr. Gowpy. I thank the gentlelady from California.

Before I recognize the gentleman from Utah, I just want to read
the—since we are now under the rule of completeness, reading the
entire statute and all relevant provisions, “If the officer determines
at the time of the interview that an alien has a credible fear of per-
secution, the alien shall be detained for further consideration of the
application for asylum.”

With that, I would recognize the gentleman from Utah, Mr.
Chaffetz.

Mr. CHAFFETZ. Thank you, Mr. Chairman.

So, Mr. Ragsdale, when somebody is going in for that final adju-
dication process, they have claimed asylum, and the judge rules
that they are not going to be granted asylum. Do you or do you not
take them into custody and deport them?

Mr. RAGSDALE. Well, it depends on whether or not it’s a final
order of removal.

Mr. CHAFFETZ. If it’s a final order of removal and they are there
in the court, do you take that person, if they happen to show up,
do you take them into detention and deport them?

Mr. RAGSDALE. So in the very rare circumstance that someone
gets a final order of removal from an immigration judge, we would
make every effort to take that person into custody at that time.

Mr. CHAFFETZ. Immediately, right there?

Mr. RAGSDALE. Assuming it was a final order, yes.

Mr. CHAFFETZ. And if they—if they have been denied asylum,
how do you go out and find that person, and what percentage of
these people are you able to actually detain and deport?

Mr. RAGSDALE. So if you say they've been denied asylum, and
they are pursuing an appeal?

Mr. CHAFFETZ. Yes. Oh, no, no. They gone through all—they
have exhausted their legal remedy. They have been ordered to be
deported. Is it your primary responsibility to find and deport those
people?

Mr. RAGSDALE. Yes, we have a national fugitive operations pro-
gram, and that is their function.
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Mr. CHAFFETZ. And we have hundreds of thousands of people on
this list. Correct?

Mr. RAGSDALE. Correct.

Mr. CHAFFETZ. And this is the problem. If hundreds of thousands
of people who would just ignore the law, they ignore the judge, they
are supposed to be deported, they thumb their nose at us, and they
just continue on here. That is the problem.

Let us talk about USCIS. When somebody gets an opportunity to
have their case adjudicated, they are claiming asylum. They have
been, okay, let us go to the next step. In my case in Phoenix, it
is going to take 7 years before they go to a judge. They can apply
for a work permit. Correct?

Ms. SciALABBA. After 150 days, they can file an application. We
have 30 days then to adjudicate it.

Mr. CHAFFETZ. And what percentage of people that apply for a
work permit do you grant a work permit to?

Ms. ScIALABBA. In most cases, they get the work authorization
if they’re outside that timeframe.

Mr. CHAFFETZ. So, Mr. Chairman, they come here. They get de-
tained. They see a judge. They get a court date, which, in the case
of Phoenix, is some 7-plus years, and then they essentially get free
education, free healthcare. They can apply for work permit.

You tell me the overwhelming majority are going to get a work
permit, and then they can compete for—there is no limitation on
what job they can get. Correct?

Ms. ScIALABBA. Let me clarify what I said because I made it a
general statement, and it’s a little bit more complicated than that.
If you're talking about an affirmative asylum application, we have
a timeframe, and we work with EOIR to do those within 180 days.
Do they all get done in 180 days so the person doesn’t get work au-
thorization? No, not necessarily.

I was talking in terms of a defensive claim. If it goes directly to
the immigration judge and the court hearing is going to be that far
out, then, yes, it’s likely they’re going to get work authorization.

Mr. CHAFFETZ. Because there is such a backlog we just go ahead,
and so you see the perverse incentive, Mr. Chairman. The perverse
incentive is you can claim asylum in the country. We have embas-
sies and consulates. You can walk into there and claim asylum.
Correct? Correct?

Ms. SciaLaBBA. Not exactly. No, that’s not exactly how it works.

Most of our refugee applications come through UNHCR. You
could go into an embassy and say that you want to have a refugee
adjudication. It’s highly unlikely. It’s rare.

Mr. CHAFFETZ. But the perverse incentive here is come here ille-
gally. Claim asylum. And then guess what? You are going to get
free education, free healthcare, and you are going to apply and,
most likely, odds are you are going to get a work permit.

Ms. SciALABBA. Well—

Mr. CHAFFETZ. Instead of—instead of the person who tries to
come here legally and lawfully isn’t willing to break the law. There
is a backlog. There is a line. I advocate for more legal immigration.
I want to fix legal immigration. It is not working.

But that person is suddenly now working in the United States
of America with this work permit.
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Ms. SciALABBA. I think I would also point out that quite a few
people who apply for asylum actually did come into the country le-
gally, not illegally. Probably half of the people who apply for asy-
lum did enter

Mr. CHAFFETZ. Do you have any statistic that backs that up?

Ms. ScIALABBA. I believe we do, and we can provide those to your
staff.

Mr. CHAFFETZ. Let me also understand. You were trying to dis-
tinguish the difference between somebody who is at a port of entry
and the points in between, that one was going to go through parole.
The other was going to go through a different. Can you explain
that again to me, the difference?

Mr. RAGSDALE. And I apologize for a less than clear answer.
There are different sections of law that the Immigration and Na-
tionality Act allows for consideration for custody. One is under one
section of the law. Another is under a different section of law. So
while the terms “parole” and “bond” are used sort of in a
vernacular, there are actually some legal distinctions in those sec-
tions.

Mr. CHAFFETZ. We need some help understanding that because
we're trying to look back at the law. I would ask unanimous con-
sent to enter into the record the U.S. Immigration and Customs
Enforcement memo issued on December 8, 2009, Parole of Arriving
Aliens Found To Have a Credible Fear of Prosecution or Torture,*
along with the record of determination, parole determination work-
sheet.

Mr. Gowpy. Without objection, with respect to that document
and the document that Ms. Lofgren from California asked a UC on
earlier.

[The information referred to follows:]

*This material was submitted for the record earlier by Mr. Goodlatte (R-VA) and can be found
on page 10.
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Voyage of the St. Louis

On May 13, 1939, the German transatlantic liner St. Louis sailed from Hamburg,
Germany, for Havana, Cuba. On the voyage were 938 passengers, one of whom was not a
refugee. Almost all were Jews fleeing from the Third Reich. Most were German citizens, some
were from Eastern Europe, and a few were officially “stateless.”

The majority of the Jewish passengers had applied for US visas, and had planned to stay
in Cuba only until they could enter the United States. But by the time the St. Louis sailed, there
were signs that political conditions in Cuba might keep the passengers from landing there. The
US State Department in Washington, the US consulate in Havana, some Jewish organizations,
and refugee agencies were all aware of the situation. The passengers themselves were not
informed; most were compelled to return to Europe.

Since the Kristallnacht (literally the “Night of Crystal,” more commonly known as the
“Night of Broken Glass™) pogrom of November 9-10, 1938, the German government had sought
to accelerate the pace of forced Jewish emigration. The German Foreign Office and the
Propaganda Ministry also hoped to exploit the unwillingness of other nations to admit large
numbers of Jewish refugees to justify the Nazi regime's anti-Jewish goals and policies both
domestically in Germany and in the world at large.

The owners of the St. Louis, the Hamburg-Amerika Line, knew even before the ship
sailed that its passengers might have trouble disembarking in Cuba. The passengers, who held
landing certificates and transit visas issued by the Cuban Director-General of Immigration, did
not know that Cuban President Federico Laredo Bru had issued a decree just a week before the
ship sailed that invalidated all recently issued landing certificates. Entry to Cuba required written
authorization from the Cuban Secretaries of State and Labor and the posting of a $500 bond (The
bond was waived for US tourists).

The voyage of the St. Louis attracted a great deal of media attention. Even before the ship
sailed from Hamburg, right-wing Cuban newspapers deplored its impending arrival and
demanded that the Cuban government cease admitting Jewish refugees. Indeed, the passengers
became victims of bitter infighting within the Cuban government. The Director-General of the
Cuban immigration office, Manuel Benitez Gonzalez, had come under a great deal of public
scrutiny for the illegal sale of landing certificates. He routinely sold such documents for $150 or
more and, according to US estimates, had amassed a personal fortune of $500,000 to $1,000,000.
Though he was a protégé of Cuban army chief of staff (and future president) Fulgencio Batista,
Benitez’s self-enrichment through corruption had fueled sufficient resentment in the Cuban
government to bring about his resignation.

More than money, corruption, and internal power struggles were at work in Cuba. Like
the United States and the Americas in general, Cuba struggled with the Great Depression. Many
Cubans resented the relatively large number of refugees (including 2,500 Jews), whom the
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government had already admitted into the country, because they appeared to be competitors for
scarce jobs.

Hostility toward immigrants fueled both antisemitism and xenophobia. Both agents of
Nazi Germany and indigenous right-wing movements hyped the immigrant issue in their
publications and demonstrations, claiming that incoming Jews were Communists. Two of the
papers--Diario de la Marina, owned by the influential Rivero family, and Avance, owned by the
Zayas family, had supported the Spanish fascist leader General Francisco Franco, who, after a
three-year civil war, had just overthrown the Spanish Republic in the spring of 1939 with the
help of Nazi Germany and Fascist Ttaly. Reports about the impending voyage fueled a large
antisemitic demonstration in Havana on May 8, five days before the St. Louis sailed from
Hamburg. The rally, the largest antisemitic demonstration in Cuban history, had been sponsored
by Grau San Martin, a former Cuban president. Grau spokesman Primitivo Rodriguez urged
Cubans to “fight the Jews until the last one is driven out.” The demonstration drew 40,000
spectators. Thousands more listened on the radio.

When the St. Louis arrived in Havana harbor on May 27, the Cuban government admitted
28 passengers: 22 of them were Jewish and had valid US visas; the remaining six-four Spanish
citizens and two Cuban nationals--had valid entry documents. One further passenger, after
attempting to commit suicide, was evacuated to a hospital in Havana. The remaining 908
passengers (one passenger had died of natural causes en route)--including one non-refugee, a
Hungarian Jewish businessman-had been awaiting entry visas and carried only Cuban transit
visas issued by Gonzales. 743 had been waiting to receive US visas. The Cuban government
refused to admit them or to allow them to disembark from the ship.

After Cuba denied entry to the passengers on the St. Louis, the press throughout Europe
and the Americas, including the United States, brought the story to millions of readers
throughout the world. Though US newspapers generally portrayed the plight of the passengers
with great sympathy, only a few journalists and editors suggested that the refugees be admitted
into the United States.

On May 28, the day after the St. Louis docked in Havana, Lawrence Berenson, an
attorney representing the US-based Jewish Joint Distribution Committee (JDC), arrived in Cuba
to negotiate on behalf of the St. Louis passengers. A former president of the Cuban-American
Chamber of Commerce, Berenson had had extensive business experience in Cuba. He met with
President Bru, but failed to persuade him to admit the passengers into Cuba. On June 2, Bru
ordered the ship out of Cuban waters. Nevertheless, the negotiations continued, as the St. Louis
sailed slowly toward Miami. Bru offered to admit the passengers if the JIDC posted a $453,500
bond ($500 per passenger). Berenson made a counteroffer, but Bru rejected the proposal and
broke off negotiations.
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Sailing so close to Florida that they could see the lights of Miami, some passengers on
the St. Louis cabled President Franklin D. Roosevelt asking for refuge. Roosevelt never
responded. The State Department and the White House had decided not to take extraordinary
measures to permit the refugees to enter the United States. A State Department telegram sent to a
passenger stated that the passengers must “await their turns on the waiting list and qualify for
and obtain immigration visas before they may be admissible into the United States.” US
diplomats in Havana intervened once more with the Cuban government to admit the passengers
on a “humanitarian” basis, but without success.

Quotas established in the US Immigration and Nationality Act of 1924 strictly limited the
number of immigrants who could be admitted to the United States each year. In 1939, the annual
combined German-Austrian immigration quota was 27,370 and was quickly filled. In fact, there
was a waiting list of at least several years. US officials could only have granted visas to the St.
Louis passengers by denying them to the thousands of German Jews placed further up on the
waiting list. Public opinion in the United States, although ostensibly sympathetic to the plight of
refugees and critical of Hitler’s policies, continued to favor immigration restrictions. The Great
Depression had left millions of people in the United States unemployed and fearful of
competition for the scarce few jobs available. 1t also fueled antisemitism, xenophobia, nativism,
and isolationism. A Fortune Magazine poll at the time indicated that 83 percent of Americans
opposed relaxing restrictions on immigration. President Roosevelt could have issued an
executive order to admit the St. Louis refugees, but this general hostility to immigrants, the gains
of isolationist Republicans in the Congressional elections of 1938, and Roosevelt’s consideration
of running for an unprecedented third term as president were among the political considerations
that militated against taking this extraordinary step in an unpopular cause.

Roosevelt was not alone in his reluctance to challenge the mood of the nation on the
immigration issue. Three months before the St. Louis sailed, Congressional leaders in both US
houses allowed to die in committee a bill sponsored by Senator Robert Wagner (D-N.Y.) and
Representative Edith Rogers (R-Mass.). This bill would have admitted 20,000 Jewish children
from Germany above the existing quota.

Two smaller ships carrying Jewish refugees sailed to Cuba in May 1939. The French
ship, the Flandre, carried 104 passengers; the Ordufia, a British vessel, held 72 passengers. Like
the St. Louis, these ships were not permitted to dock in Cuba. The Flandre turned back to its
point of departure in France, while the Ordufia proceeded to a series of Latin American ports. Its
passengers finally disembarked in the US-controlled Canal Zone in Panama. The United States
eventually admitted most of them.

Following the US government’s refusal to permit the passengers to disembark, the St.
Louis sailed back to Europe on June 6, 1939. The passengers did not return to Germany,
however. Jewish organizations (particularly the Jewish Joint Distribution Committee) negotiated
with four European governments to secure entry visas for the passengers: Great Britain took 288
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passengers; the Netherlands admitted 181 passengers, Belgium took in 214 passengers; and 224
passengers found at least temporary refuge in France. Of the 288 passengers admitted by Great
Britain, all survived World War 11 save one, who was killed during an air raid in 1940. Of the
620 passengers who returned to continent, 87 (14%) managed to emigrate before the German
invasion of Western Europe in May 1940. 532 St. Louis passengers were trapped when Germany
conquered Western Europe. Just over half, 278 survived the Holocaust. 254 died: 84 who had
been in Belgium; 84 who had found refuge in Holland, and 86 who had been admitted to France.

United States Holocaust Memorial Museum. “Voyage of the St. Louis.” Holocaust

Encyclopedia. http://www.ushmm org/wlc/en/article. php?Moduleld=10005267. Accessed on
Dec. 12, 1013.
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DEPARTMENT OF HOMELAND SECURITY
U.S. Immigration and Customs Enforcement

RECORD OF DETERMINATION/PAROLE DETERMINATION WORKSHEET

Alien’s Claimed Name(s) (including AKAs)

Detention Facility Name and Location

Field Office

This worksheet should be completed pursuant to section 212(d)(5} of the Immigration and Nationality Act {INA) and 8 C.F.R. § 212.5 for
each arriving alien in U.S. Immigration and Customs Enforcement (ICE) custody following a determination by a U.S. Citizenship and
Immigration Services asylum officer or an immigration judge of the Executive Office for Immigration Review that the alien has a “credible
fear” of persecution or torture, within the meaning of INA § 235(b){1)(B}{v) and 8 C.F.R. § 208.30{e)(2}-{3). Such an alien will have been
initially processed under the INA’s expedited removal provisions and should have a completed Form 1-870 (Record of Determination/
Credible Fear Worksheet) in his or her A-file. For those aliens initially denied parole, a letter to that effect must be prepared for the
signature by the Cffice of Detention and Removal Cperations (DRO) Field Office Director or, where that authority has been delegated, to
the Deputy Field Office Director or Assistant Field Office Director, in whose area of responsibility the alien is detained. The lstter should
provide a brief explanation of the reasons for denial of parole and notify the alien that he or she may request redetermination of parole
based upon changed circumstances or additional evidence relevant to the alien’s identity and whether and to what extent the alien poses
a danger to the community or a flight risk.

The parole decision includes four determinations. First is an assessment of the alien’s identity. Second is whether the alien is likely to
appear at all scheduled hearings and enforcement appointments, including for removal upon issuance of a final order of removal. Third is
whether the alien presents a security risk to the United States or a danger to the community. Fourth is whether there are any additional
factors that may militate in favor of or against release, including, in particular, any exceptional, overriding reasons why an otherwise
eligible alien should not be paroled. In completing this worksheet, DRO personnel should consult ICE Policy Directive Number 11002.1,
entitled “Parole of Arriving Aliens Found to have a Credible Fear of Persecution or Torture” (effective on January 4, 2010).

This entire worksheet must be completed in every case. Use blank 8" x 11” paper if additional writing space is required. Include copies of
all evidence that supports the decision to parole or not parole the alien with this worksheet.

Partl. Foreign Language

s Was a parole interview conducted in a language other than English? D Yes D No

{If "No,” proceed to Part Il)
* Inwhatlanguage was the interview conducted:

*  Was an interpreter used? [J¥Yes [ONeo
o Do the interviewing officer, alien, and interpreter {if applicable) understand one another? D Yes D No
Comments:

Partll. Determination

A. Identity
® Does the individual have valid, government-issued documentation of identity? [es [ONe
e Inthe absence of government-issued documentation of identity, are there any third-party D Yes D No

affidavits from affiants, who are themselves able to establish their own identity and address, that
support the validity of the individual’s claimed identity?

e Has the individual otherwise established his or her identity through credible statements such that [J¥Yes [INe
there are no substantial reasons to doubt the individual's identity as stated by the individual?

» Identify any statements or evidence that relate to the individual's identity and explain why the
evidence does or does not satisfy the standard:

Page 1 ICE Form 71-013 (12/09)
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B. Risk of Flight

e Does the individual have an address where he or she will reside (including, if applicable, residence D Yes D No
provided by a community-based service provider)?

e Does the individual have any substantial ties to the community (e.g., relatives, organizations)? [Dyes [[INo

o Are there any substantial reasons to believe the individual will not appear as required for all D Yes D No
scheduled hearings and enforcement appointments?

» If substantial reasons exist to consider the individual a flight risk, is there an altemative [Des [[INo
to detention (ATD) program available?

o If ATD is unavailable, would imposition of a bond ensure the individual's appearance? D Yes D No

e Has the individual established that he or she does not pose a substantial risk of flight {taking [Des [[INo

into account such conditions or ATD options as may be applied)?

e Please explain your conclusion:

C. Danger to the Community

» s there any substantial reason to believe that the individual poses an actual danger to the [JYes [INo
community or U.S. national security?

* [dentify any evidence offered that relates to the individual’s potential danger to the community or
national security (including any mitigating evidence such as proof of rehabilitation) and explain
why it does or does not justify continued detention:

D. Additional Factors (Including any Exceptional, Overriding Factors why Parole Should Not Be Granted)
*  Are there any additional factors relevant to whether the alien should be released? D Yes D No

e Please explain:

Part Ill. Signatures and Approval

e Initial Preparer's Recommendation [] Grant Parole [] Deny Parole

(Name and Title of Preparing Officer) (Signature of Preparing Officer) (Date of Recommendation)

® Please explain your recommendation:

* Supervising Official’s Assessment D Grant Parole D Deny Parole

(Neme end Title of Supervising Officiel) (Signature of Supervising Official) (Date of Assessment)

® Please explain your assessment:

* Deciding Official’s Conclusion [[] Grant Parole [] Deny Parcle

(Name and Title of Deciding Official) (Signature of Deciding Official) (Date of Decision)

® Please explain your conclusion:

Page 2 ICE Form 71-013 (12/09)
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Mr. CHAFFETZ. Thank you. My time has expired. So I yield back.

Mr. GowDnY. The Chair will now recognize the gentleman from
Georgia, Mr. Johnson.

Mr. JOHNSON. Thank you.

My colleague from Utah makes some excellent points about the
bottlenecks that are created which result in more people being held
in detention centers because the system is backed up. We don’t
have enough immigration judges, and we don’t have enough asy-
lum officers. I believe he has made those points.

And those points are correct, is that right, Mr. Ragsdale?

Mr. RAGSDALE. I can’t give specifics as those are two agencies by
which I'm not employed. But I will say that for ICE and for the
DHS enforcement arms generally, immigration court capacity is a
concern.

Mr. JOHNSON. Well, let me ask Mr. Fisher, it does go to the ben-
efit of the private prison industry is when we have the bottleneck
caused by not having enough immigration judges and not having
enough asylum officers. Does that sound reasonable to you?

Mr. FISHER. Yes, sir. But again, that’s out of my area of expertise
as a——

Mr. JOHNSON. I understand. I understand.

Mr. FISHER. Yes, sir.

Mr. JOHNSON. I understand. Well, Mr. Chairman, Americans are
overwhelming in support of a path to citizenship. We all agree that
strong enforcement has its place in a balanced approach to com-
prehensive immigration reform. But a path to citizenship is critical
to reform.

This week, I proudly took part in the Fast for Families campaign.
By fasting, I stood alongside my Democratic colleagues on this
Committee who are following the examples of Martin Luther King,
Jr., Mahatma Gandhi, and Nelson Mandela, as we address what
has become a moral crisis in our society here in America.

You know, this is not about drug cartels. It is not about the rules
of legislative construction or the rules of evidence, or even the rule
of completeness. This is about a moral dilemma that we face in this
country. Are we going to continue to sacrifice the liberty of immi-
grants, mostly from south of the border or from Africa, Hispanics
and Black folks, being feasted upon by the private prison industry?

Are we going to continue to let that scenario line the pockets of
the corporate bosses, or are we going to do something that is hu-
mane, justice—humane, just, and consistent with America’s belief
in due process? That is where we are right now.

Now we have talked about a bottleneck caused by background
checks, and I will note that Edward Snowden’s background check
was done by a private contractor. The person who killed the folks
over at the Navy Yard, background checks done by private indus-
try.

Have we outsourced the background and security checks that we
do for asylum seekers to the private sector, anyone on the panel?

Ms. SciaLABBA. I'll answer for USCIS. No, we do not.

Mr. RAGSDALE. And I'll answer for ICE. No, we do not.

Mr. JOHNSON. Do you have enough folks that are running those
background and security checks employed at your agencies?
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Ms. SciALaBBA. I'll answer for USCIS. It's the actual officer
who’s going to do the credible fear interview or the asylum applica-
tion who runs—who checks and runs those background checks.

Mr. JOHNSON. Now, Mr. Fisher, your agency has the least to do
with asylum applications out of the three agencies here. Do you—
you don’t do any background checks as Border Patrol. Correct?

Mr. FisHER. That is not correct, sir.

Mr. JOHNSON. You do?

Mr. FISHER. Yes, sir.

Mr. JOHNSON. Do you do them and pass it on to the asylum seek-
ers—or the asylum officers?

Mr. Fi1SHER. The records themselves?

Mr. JOHNSON. Yes.

Mr. FisHER. We complete post arrest, including biographic and
biometric information. We run federated queries that reach out and
touch multiple databases to identify the individual and to ascertain
at some level the risk.

Mr. JOHNSON. But you do not make any determination about
whether or not an asylum seeker has actually established a case
of fear, of credible fear?

Mr. Fi1SHER. That is true.

Mr. JOHNSON. All right. I will yield back the balance of my time.

Mr. Gowpy. I thank the gentleman from Georgia.

The Chair will now recognize the gentleman from Illinois, Mr.
Gutierrez.

Mr. GUTIERREZ. Could you please pronounce your last name for
me? Not that I am going to get it right, but I am going to try.

Ms. ScIALABBA. Scialabba.

Mr. GUTIERREZ. Scialabba, okay. So, Deputy Director Scialabba,
let me ask you a few questions, and Mr. Ragsdale, you chime in
if you think you can be helpful, anyone who thinks they can be
helpful.

So how many people petition a year for asylum? How many peo-
ple petition come——

Ms. ScIALABBA. Asylum and not credible fear?

Mr. GUTIERREZ. No. Well, make a credible fear application?

Ms. ScIALABBA. Last, during 2013, there were 36,000 people who
applied, requested credible fear interviews.

Mr. GUTIERREZ. Okay. And then, of those who applied for cred-
ible fear interviews, how many were paroled?

Ms. SciALABBA. That I will refer to my ICE colleague on.

Mr. RAGSDALE. It’s approximately 25,000.

Mr. GUTIERREZ. About 25,000. So the remainder stay imprison-
ment until their cases are

Mr. RAGSDALE. They were either detained or if a negative credi-
bility—excuse me, a negative finding was found, they were re-
moved.

Mr. GUTIERREZ. They were removed. Okay. So you have 36,000,
25,000 move forward in the process. I am just trying to figure out
because I am talking to Mr. Chaffetz, and we are trying to figure
out what is happening numerically.

Ms. SciaLABBA. We found credible fear in 30,000 cases. Some of
those probably withdrew before they went before the immigration
judge. Others will have gone before the immigration judge. In
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terms of their custody, it will depend on whether they came in at
a port of entry or whether they came in between the ports of entry.

At the port of entry, we can parole them. If they came in between
the ports of entry, we could set a—I'm speaking for ICE, sorry.
They could set a bond, or the immigration judge can set a bond,
and then they can be released that way.

Mr. GUTIERREZ. But before—well, you know what, we are really
going to need to have some, Mr. Chairman, some

Ms. LOFGREN. Would——

Mr. GUTIERREZ. Yes?

Ms. LOFGREN. Would the gentleman yield for a question? Be-
cause, Mr. Ragsdale, I am mystified by your answer on the parole.
Because we got the information from ICE dated December 5th,
which was last week, that indicates that the total approvals were
2,467 for year 2013.

Mr. RAGSDALE. Approvals of?

Ms. LOFGREN. Parole.

Mr. RAGSDALE. So of the 25,000 roughly, about 12,000 were re-
leased on bond. About 8,000 released on their own recognizance,
and about 4,390 were released on parole. So it sort of depends, and
the only thing I could sort of-

Ms. LOFGREN. Well, why would the agency have given us the
number of 2,467 if it was 4,000?

Mr. RAGSDALE. Well, I certainly apologize for the discrepancy.
I'm not familiar precisely with what you’re looking at, but we will
certainly make sure that’s clear to you.

Ms. LOFGREN. I thank the gentleman for yielding.

Mr. GUTIERREZ. Yes, and I think—Mr. Chairman, I think, I was
talking to Mr. Chaffetz, and I think we are going to need some
more information so that we can get some specific. Because I don’t
think, I could be wrong, that—so you treat Mexicans and other na-
tionals differently? Anybody can answer.

Mr. RAGSDALE. No.

Mr. GUTIERREZ. No? There is not other than Mexicans and Mexi-
cans as you are looking at them in terms of categorizing those that
apply for asylum?

Mr. RAGSDALE. They make—if they make—apply for protection.

Mr. GUTIERREZ. Apply for protection there is no difference?

Mr. RAGSDALE. Not that I'm aware of.

Mr. GUTIERREZ. Really? Okay.

Mr. CHAFFETZ. Will the gentleman yield?

When I went to the Eloy detention facility, when I was down on
the border, you have two categories of how you recognize them—
OTMs, other than Mexicans, and Mexicans. It was pretty clear that
somebody that was detained by the Border Patrol would, in many
cases, be deported immediately, within, say, an hour or so in some
cases back across the border. But if they were OTMs, a little dif-
ferent process they are going to go through.

Mr. GUTIERREZ. And I have heard the same thing, and we are
not—with no hostility toward you, if you could help us?

Mr. RAGSDALE. Just Mexico is a unique country. They can be re-
moved physically by ground transportation.

Mr. GUTIERREZ. I understand, but there is a difference. You do
categorize them differently——
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Mr. RAGSDALE. Their rights under the law are identical.

Mr. GUTIERREZ [continuing]. Those who are Mexican and Mexi-
can nationals and others.

Mr. RAGSDALE. Their rights under the law to apply for protection
are exactly the same.

Mr. GUTIERREZ. I understand their rights under the law are pro-
tected the same. Then why don’t you just treat them all the same?
Why do you categorize them differently?

First you are saying that you don’t categorize them differently,
but all my information is that you do categorize them differently.
And the moment you categorize somebody differently, you are kind
of undermining their rights. I mean, I would rather be in the gen-
eral category than in a category of people that really get shipped
back rather quickly and get denied.

I mean, if you were to take—let me just ask you a question. If
you were to take Mexican national vis-a-vis nationals from India,
Pakistan

Mr. CHAFFETZ. Africa.

Mr. GUTIERREZ.—Africa, name the country, are you telling me
that there is no difference in the percentage of denials between
Mexicans and other nationalities?

Mr. RAGSDALE. When you're saying “denials,” do you mean——

Mr. GUTIERREZ. People who aren’t found with credible fear. Peo-
ple who never get asylum. People who are just said, adios, go back
where you came from. The denial rate is no different?

Mr. RAGSDALE. The denial rate for Mexicans, I would suspect, is
higher.

Mr. GUTIERREZ. Thank you. So I would like to know the number.
So you see, my point is, first of all, we are talking about drug car-
tels, and the drug cartels the last time I read are from Mexico. And
they only represent 7 percent, right, of all of those who are apply-
ing for credible—what is the percentage?

Ms. ScIALABBA. It’s 7 percent.

Mr. GUTIERREZ. Seven percent. So now we are only talking about
7 percent of the totality of them. And we do know that they go
through rigorous background checks. You are not going to release
them until the FBI does a background check on them.

I think the Chairman makes a good point. Maybe we need to
have some—so you have no relationship in checking on somebody
with another country in terms of checking whether these people are
criminals? You have no way?

Mr. RAGSDALE. These are domestic law enforcement data.

Mr. GUTIERREZ. These are domestic law enforcement. Well,
maybe we should begin to look at that.

Mr. RAGSDALE. Well, so there certainly is some information that
we share from our international affairs program. There are some
biometrics that are shared with the governments of Honduras, El
Salvador, and Guatemala. There is some information.

But the NCIC query, the TECS query——

Mr. GUTIERREZ. What you are saying is the Drug Enforcement
Agency of the United States and the Justice Department of the
United States and those of us in the Federal Government that are
fighting drugs and crime——

Mr. RAGSDALE. Those records are checked.
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Mr. GUTIERREZ. Excuse me?

Mr. RAGSDALE. Those records are checked.

Mr. GUTIERREZ. Those records are checked. Good. And we are not
checking with our counterparts in other countries?

Mr. RAGSDALE. Not every country has the same systems.

Mr. GUTIERREZ. Not every country. How about Mexico? Let us try
one country.

Mr. RAGSDALE. We share some information with Mexico.

Mr. GUTIERREZ. That is what I always understood up until—I
mean——

Ms. LOFGREN. Would the gentleman yield?

Mr. GUTIERREZ. Yes.

Ms. LOFGREN. It mainly depends on the political relationship we
have with the foreign country. I mean, we share terrorism informa-
tion with Russia.

Mr. GUTIERREZ. Because——

Ms. LOFGREN. And quite a few other things.

Mr. GUTIERREZ. Thank you, Mr. Chairman. And we are going to
conclude. Because here is what I find astonishing. We do—I mean,
the success against a drug cartel, in great measure, is due to the
intelligence services of the United States of America in identifying
where they are at and locating them for the Mexican government.
That is just a fact.

And when the new government, the new government was just
brought in, they were quite astonished at the level of cooperation
that exists between our intelligence services, our law enforcement
services, including others, and I don’t want to say anymore be-
cause, you know, then all of a sudden you are giving away state
secrets. But I have read this stuff in Newsweek and Time.

Here is my point. I think, Mr. Chairman, we can make good
points. It is taking too long, and we should try to figure out those
that are taking advantage of the system. I don’t believe personally
that drug dealers and members of the drug cartel are showing up
at our border and saying, voila, why don’t you check me out?

I think they have other avenues to enter the United States
through other mechanisms other than checking in with you, includ-
ing a flight to Canada and coming through the border that is vir-
tually unchecked on the northern part.

So, having said that, I think also, though, I want to just empha-
size what Congresswoman Lofgren said. You know, people are com-
ing here. We have got to design a system that doesn’t cause their
ultimate death because we are the beacon of hope. We are the place
where people come to seek refuge.

So I think you are making good points. I think, together, we can
put monitoring systems. We can do other checks and balances so
that the majority. But let us just establish it is only 7 percent from
Mexico. So I don’t want headlines tomorrow, right, all of these drug
cartels.

And it is really not about the drug cartels. Most of this has noth-
ing to do with the drug cartel. And it is really people trying to get
credible fear.

And I do want you to come back with information about Mexi-
cans and other than Mexicans because I understand they are all
the same, but they are treated differently statistically. And I would
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like to know why a claim from a Salvadoran national, a Honduran
national, or a Guatemalan national is treated differently than one
of a Mexican national.

Because I am going to tell you something. From all of the infor-
mation we receive here, whether through the Intelligence Com-
mittee or through other sources of information, it is virtually dan-
gerous in many of those places equally. I wouldn’t want to dial 911
and expect the police to show up.

Thank you very much, Mr. Chairman.

Mr. Gowpy. I thank the gentleman from Illinois.

The Chair would now recognize the gentlelady from California.

Ms. LOFGREN. Thank you, Mr. Chairman.

I would like unanimous consent to put in this document that ex-
plains the legal authority, both in terms of case law as well as stat-
utory authority for parole, as well as you and I have—I think have
a great working relationship, suggests that we might sit down at
some point after this and go through the section of law. Because
I think if we do, we will come to a meeting of the minds.

Mr. GowDy. Yes, ma’am.

Mr. CHAFFETZ. What is—pardon me. But what is the source of
this document that interprets the law for us?

Ms. LOFGREN. It is from the U.S. Immigration and Customs En-
forcement. It is a recitation of the statutes as well as the cases.

Mr. CHAFFETZ. That would be great.

Mr. GowDy. Without objection, I will look forward to working
with the gentlelady from California, as I always do.

[The information referred to follows:]
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Mr. GOODLATTE. I will recognize myself for the final round of
questions. And I was listening to my friend from Illinois talk just
a few moments ago, and my friend from Utah, who, although they
sit on different sides of the aisle, both strike me as incredibly com-
passionate people who don’t want anyone who is being persecuted
to not be able to avail themselves of the protections and the free-
doms of this country.

No one has ever accused me of being compassionate. Nonethe-
less, I did introduce a bill that if you—that there will be no foreign
aid to any country that discriminates on the basis of religion or
who denies equal access to education based on gender. Now that
bill has zero chance of passing, but I say that just to say I don’t
want anyone who is under a legitimate threat of being persecuted
because of a belief to have to stay where they are.

But I also don’t like fraud. And when I see that chart, what that
chart requires me to accept is that the world is twice as dangerous
in 2013 as it was in 2012. Because the numbers are more than dou-
ble for 2013 than 2012, and that strains credibility.

If you are just watching C-SPAN at home, which means you have
nothing better to do. But if you are watching this hearing at home,
you just know intuitively that the world is not twice as dangerous
as it was in 2012. So what explains the spike? What explains it?

Could any part of it be fraud? Could any part of it be that the
message has gotten out that if you utter these talismanic words,
regardless of the authenticity, that you are going to be better off?

I have heard about Honduras, and I have heard about Guate-
mala. The numbers are also up in India, Nepal, Bangladesh, China.
So if the word has gotten out that you can game the system, which,
by the way, also undercuts the legitimacy of legitimate claims. It
is just not that it divert resources. It undercuts the legitimacy of
people who are being persecuted.

So we ought to—if we can agree on nothing else, and there are
days I don’t think that we can. But we ought to be able to agree
}:‘hatdwe don’t want people gaming the system, and we don’t want
raud.

I;/Ir. Ragsdale, are you familiar with the Dream 9 or the Dream
307

Mr. RAGSDALE. I am familiar with them, yes.

Mr. Gowpy. Okay.

Mr. RAGSDALE. Not personally, but I have obviously

Mr. Gowpy. Can you help me explain, if I am asked when I go
back home, how would you voluntarily leave this country with its
protections and its safeties, cross the border to make a political
statement, and already have your paperwork drafted by a lawyer
where you are asserting a credible fear? How is that successful?

How can you be credibly fearful of returning to a country that
you just voluntarily returned to? How does that work?

Mr. RAGSDALE. Again, ICE does not make credible fear deter-
minations. That is done by CIS. So we cannot look behind that de-
cision.

Mr. Gowpy. Who should I ask?

Mr. RAGSDALE. What I can report to you is statistics.

Mr. Gowpy. I don’t want statistics. I want—I want to know how
I can explain how people who leave this country to make a political
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s}tlat%ment and then want to hide behind this, how do I explain
that?

Ms. SciALABBA. There are situations where people will return to
the country that they are originally from, and then they will expe-
rience some sort—the people that you’re talking about initially
were not asylum applicants. They had deferred action under the
childhood arrival provision.

Mr. Gowpy. Oh, I know that. How long were they out of the
country?

Ms. SciaLABBA. Not—well, it varies. Case by case, it varies.

Mr. Gowpy. What was the shortest amount of time they were
gone?

N M(ic, SCIALABBA. Oh, honestly, I don’t know off the top of my
ead.

Mr. Gowbpy. Well, just give me a good guess. I am not going to
hold you to it.

Ms. ScIALABBA. Maybe a week.

Mr. GowDY. A week? So in the course of a week, you can develop
a credible fear claim. And by the way, you actually developed it be-
fore you ever left because you had your attorney prepare the paper-
work.

Ms. SciALABBA. That I'm not aware of. But let me——

Mr. Gowpy. Well, I am just telling you. It undercuts the credi-
bility of people who have legitimate claims when you demagogue it
and you politicize it.

Ms. SciALABBA. Well, I can give you two examples of cases that
came, that did that, went back to Mexico, and I'm not advocating
that they should have done that. But went back to Mexico and
came back. And the claim was for one was based on sexual orienta-
tion. So that is a legitimate on which the claim of credible fear:

Mr. GowDY. I am not debating the legitimacy of that. I am debat-
ing the logic of returning to a country that you are so fearful of
that you want to permanently stay in another country. I am just
telling you it strains logic, and it strains credibility, and it smacks
of making a political point.

Is that chart accurate?

Ms. SciALABBA. Yes, it’s accurate.

Mr. Gowbpy. All right. Is the world twice as dangerous in 2013
as it was in 20127

Ms. SciaLABBA. I think you will see, if you look at the history of
credible fear, that the nationalities will change on a regular basis
and the fluctuations will change on a regular basis.

Mr. Gowny. Well, I am looking at it. I am looking. I don’t see
any fluctuation that even approaches 2013 juxtaposed with 2012.

Ms. Sc1ALABBA. It does not. It does not.

Mr. Gowpy. Okay. So what do you explain the spike in 2013? Is
there any chance it could be that we have figured out if you just
utter this talismanic phrase, you are going to be better off?

Ms. SciaLABBA. Well, I will tell you we have been working closely
with ICE and CBP because we are concerned with the large num-
ber of people who are claiming credible fear. But the stories that
we're hearing and that they’re telling us do rise to the low level
that’s required for credible fear referral. It’s only a screening proc-
ess.
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Mr. Gowpy. Okay. And I want you to tell me, as an old washed
up prosecutor, how you analyze credibility.

Ms. ScIALABBA. Our asylum officers are trained on credibility.
You have to look at what the story that they’re telling you, whether
it’s consistent, whether it’s detailed, and whether it has a nexus to
one of the five grounds for asylum. Persecution

Mr. Gowpy. What kind of investigation do you do?

Ms. SciaLABBA. We do all the background checks.

Mr. GowDy. Well, but it is tough to do a background check if you
haven’t been convicted of a crime. I mean, what are you going to
check? A credit history?

Ms. SciaLABBA. No. We check the FBI fingerprints

Mr. Gowpy. Okay. I haven’t been convicted of a crime.

Ms. SciALABBA. We do TECS checks as well, which is a database
from CBP.

Mr. Gowpy. How long does this investigation last? How long
does the interview last?

Ms. SciaLABBA. These are checks, not investigations.

Mr. Gowpy. Okay. How long does a check last?

Ms. SciaLABBA. We are not an investigative agency.

Mr. GowDY. How long does a check last?

Ms. SciALABBA. The checks are run through the databases.
They’re pretty quick.

Mr. Gowpy. I am just telling you. I don’t know whether you were
a prosecutor in a former life or not. I can just tell you this. It is
really tough to assess credibility. Some people can’t do it in weeks
or months.

I hope—I would love to see a program that Luis Gutierrez and
Jason Chaffetz and Zoe Lofgren and Louis Gohmert all agree is
being done so well and that there is so much of an interest in fer-
reting out fraud that we don’t have to have this hearing again. But
I can just tell you, when you see a spike like the one from 2013
to 2012, it is impossible to explain to the people we work for any-
thing other than someone has figured out how to game the system.
Can you appreciate that?

Ms. ScIALABBA. I can appreciate that.

Mr. Gowpy. All right. Thank you.

On that note of conciliation, Mr. Chaffetz?

Mr. CHAFFETZ. I will be brief. Thank you, Mr. Chairman.

Going back to those people that are going through this assess-
ment and checking, their performance evaluation—these asylum of-
ficers, their performance evaluation, is any part of their perform-
ance evaluation based on the number of approvals or disapprovals?

Ms. SciALABBA. No, it is not. And all cases are reviewed by a su-
pervisor.

Mr. CHAFFETZ. How many supervisors are there?

Ms. SCIALABBA. Seventy-five supervisors.

Mr. CHAFFETZ. Is any part of their performance evaluation based
on how long they have to take on each case?

Ms. SciALABBA. No. I mean, we—no, it’s not. We have require-
ments on how quickly we want to move cases through the process,
but someone’s rating is not based on the number of cases that they
are doing or not doing. We have goals. We definitely have goals.
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Mr. CHAFFETZ. In your ideal world, how long should it take to
move a case through the system, and what is the reality of how
long it is actually taking?

Ms. SciaLABBA. Which system are you referring to?

Mr. CHAFFETZ. Well, the one you just referred to.

Ms. SciaLABBA. Expedited removal?

Mr. CHAFFETZ. Yes, sure. That one.

Ms. SciaLABBA. Expedited removal. On average, it’s about 19
days before a case is referred to us for a credible fear interview.
We're doing them within 8 days. We do the interview for credible
fear and then refer the case back to ICE.

Mr. CHAFFETZ. And is there a goal that you said you are going
to add 100 new officers or 100 new people to this. I am trying to
get the metric that says this is how big the backlog is.

Ms. SciarLABBA. We don’t have a backlog on credible fear. Where
we’re suffering is in the affirmative asylum process because we've
devoted the resources to the credible fear process.

Mr. CHAFFETZ. So how, again, you are hiring 100 new people,
and you have 270, did you say?

Ms. SciALABBA. Two hundred seventy, yes.

Mr. CHAFFETZ. So what is the backlog or why—I think I under-
stand why. But I want to hear from you, why are you hiring 100
new people where 270 was insufficient?

Ms. SCIALABBA. Because we were devoting people who would nor-
mally be doing affirmative asylum applications to the credible fear
process because of the spike that you’re seeing there of people ap-
plying for credible fear. And we need to add the asylum officers to
stay current with the affirmative asylum process also.

Mr. CHAFFETZ. Do you meet with all of these people in person?

Ms. SciALABBA. Which?

Mr. CHAFFETZ. When you are interviewing. You are trying to as-
sess—going to Mr. Gowdy’s point, when you are trying to assess
somebody’s credibility, do you meet with all of these people in per-
son?

Ms. SCIALABBA. On the credible, you're referring to credible fear?

Mr. CHAFFETZ. Yes.

Ms. SciALABBA. No, we don’t meet. We do V-tel, we do in-person,
and we also do telephonic.

Mr. CHAFFETZ. So you are assessing somebody’s credibility on the
telephone?

Ms. ScIALABBA. In some instances, yes.

Mr. CHAFFETZ. And how long is that interview going on?

Ms. SciALABBA. Those interviews are about 20 minutes. It’'s a
screening process. It’s not a process to determine whether someone
is actually going to get asylum. It’s to determine whether there’s
a significant possibility that they could get asylum from an immi-
gration judge.

Mr. CHAFFETZ. And this is the concern, Mr. Chairman and to the
other Members of this panel, 20-minute telephone conversation we
are assessing them, and in many cases, we are allowing them to
stay here for 7 years. They get a work permit. They can get free
education, free healthcare. I mean, all these benefits for simply
touching base here.
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| I yield back. I appreciate this hearing. It has been a fruitful dia-
ogue.

One last encouragement. We need metrics. Metrics that we can
work on the same pages. This has been an ongoing problem with
Homeland Security, to get metrics that we can all look at, not dis-
pute. We just need your ongoing help. Just please help us with that
so we get—we want to get it right, but we need the metrics to do
so.

Appreciate the Chair, and appreciate this hearing and yield back.

Mr. GowDY. The gentleman from Utah yields back.

I will give my friends on the other side the same amount of time.
It seemed longer, but I think he only took 5 minutes. So I am going
to divide it. However Mr. Johnson and Mr. Gutierrez want to use
it, and I am done. So——

Mr. JOHNSON. All right. Thank you, Mr. Chairman.

The majority is arguing here that the credible standard of fear—
the credible fear standard, which is set by statute, is too low. And
they are also arguing that because of an alleged spike in the num-
ber of claims of credible fear, then there must be something that
the Obama administration has to do with that. In other words, this
is Obama’s fault that we are having a spike in these credible fear
asylum claims.

Now it is true that this fear found rate is higher than it has been
since fiscal year 2006, when it was also 83 percent. It is 83 percent
now. It is an 83 percent figure now. It was 83 percent in fiscal year
2006, was it not, Ms. Wasem?

Ms. WASEM. I believe that’s correct.

Mr. JOHNSON. And matter of fact, fiscal year 2000, the credible
fear rate was 93 percent of the cases. Is that correct?

Ms. WASEM. I do not have the 2000 data.

Mr. JOHNSON. Well, according to my data, it was a 93 percent
rate. And in fiscal year 2001, the rate was 94.5 percent, and it only
dropped below 90 percent after 2005, and that is attributable prob-
ably to two things. One, there was a policy change that stopped
placing Cubans arriving at land ports of entry into expedited re-
moval. And second, the 2004 REAL ID Act contained changes in
asylum law that made asylum harder to obtain.

And as a result, this decreased the percentage of cases in which
asylum officers were able to find a significant possibility that the
alien could establish eligibility for asylum under Section 208. But,
and I will say also that when one looks around the world, take
India, for example, one of my colleagues from the other side cited.
iI‘he?rapes of women, does that contribute to these requests for asy-
um?

Syria, the displacement of so many people, hundreds of thou-
sands of people. South Sudan, Somalia, Central African Republic,
Democratic Republic of Congo, all of these fights that are going on,
Egypt.

And at this point, I will yield the balance of my time to Mr.
Gutierrez.

Mr. GUTIERREZ. Thank you, Mr. Chairman.

And I just want to make sure we work with Mr. Chaffetz because
I believe he is correct that when you finally are granted asylum,
you do have special provisions for education and for healthcare
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once you are granted so that you can integrate. But I would like
to see—I don’t think you just show up at the border, get a credible
fear and that somebody gives you Blue Cross Blue Shield and a
Pell grant. That is just not happening.

But I do think at the end of the process that is happening, as
well as it should as established by law. I would like to look at that.
And I do think, Mr. Chairman, we have a responsibility. I love this
program. I want this program, and I know you want—you have
dedicated your public lives to this program. I want it to work.

And if you see something wrong in a program and you don’t at-
tack it, then you are really not safeguarding the program. You are
really not demonstrating your true love for the program and its
principles. And too many people’s lives are at stake to let a few
people who are, you know, as whatever, using the system for their
own personal gain.

Thank you, Mr. Chairman.

Mr. GowDY. Thank the gentleman from Illinois.

This concludes today’s hearing. I want to say thank you to all the
witnesses for attending, for your testimony, for your comity with
each other and with the Committee.

Without objection, all Members will have 5 legislative days to
submit additional questions for the witnesses or additional mate-
rials for the record.

With that, the hearing is adjourned.

[Whereupon, at 1:24 p.m., the Committee was adjourned.]
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If a potential terrorist really wanted to harm the United States I do not think they would use the
asylum route which is subject to tremendous scrutiny; or as one of my colleagues has suggested,
the mythical anchor baby whose parents give birth in the United States and then go back to some
dark, foreboding nation, wait 18 years, and then comes back to wreak havoc, notwithstanding all
of the potential problems with this form of delayed, crock-pot terrorism.

Why do that when they can go to Canada or Mexico and buy 19 fake documents in ten minutes?

But I hasten my call for comprehensive immigration reform—the House should move on this
now—we passed four bills out of this Committee last summer—and we have had a month-long
recess—and still we await a bill.

The American pecple want our brothers and sisters and neighbors out of the shadows so that they
can pay taxes and live the American dream. The advocates want it. The business community
wants it—let’s do Comprehensive Immigration Reform.

We had a very active, bi-partisan discussion about this issue during the Homeland Security
Subcommittee Markup of H.R. 1417, the Border Security Results Act of 2013, earlier this year. 1
was pleased to support an amendment at the full committee markup to require DHS to develop
an implementation plan for a biometric exit capability.

I remain committed to working with my colleagues, on a bipartisan basis, on this very important
issue, and would hope for a spill-over effect into the realm of comprehensive immigration
reform.

In order to qualify for protection as a refugee under U.S. immigration law, an individual must be
persecuted based on one of five protected grounds—race, religion, nationality, political opinion,
or membership in a particular social group. Individuals already in the U.S. may seek protection
through the domestic asylum system, administered by the Department of Homeland Security’s
U.S. Citizenship and Immigration Services (USCIS) and the Department of Justice’s Executive
Office of Immigration Review (EOIR). If overseas, individuals may apply for refugee status
through the U.S. refugee admissions program (USRAP), administered principally by the
Department of State.

Aliens stopped at the border and certain undocumented aliens apprehended near the border may
be subject to expedited removal. Those who are subject to expedited removal, if they seek
asylum, must go through a separate “credible fear” interview process before presenting an
asylum claim before an immigration judge. Specifically, if the alien expresses a fear of
persecution or torture during the expedited removal process, he or she is referred to a USCIS
asylum officer for an interview to determine whether he or she has a “credible fear” of
persecution.

In recent years, we have significantly amended and tightened the country’s asylum laws. The
most notable changes occurred in 1996 with the passage of the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA), under a Democratic president. IIRIRA established a
summary exclusion process known as “expedited removal,” which allows the Department of
Homeland Security (DHS) to remove certain foreign nationals without a hearing before an

_2-
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immigration judge. Expedited removal is generally used to remove aliens who are apprehended
when entering or attempting to enter the U.S. without appropriate documents.

Also, since 2004 this procedure has been used to remove undocumented aliens who are
apprehended within 14 days after entry and are encountered within 100 miles of the border.
Persons subject to expedited removal are also generally subject to mandatory detention until they
are removed. I would also add that deportations have been done at record levels under President
Obama, another Democratic president.

At the same time, as a Member from a border state, T am well aware of the importance of
maintaining the flow of legitimate trade and travel as DHS implements this mandate, and the
potential abuses of the asylum process. 1 am confident that with the right approach and
appropriate support from Congress, DHS can do its job and prevent that. I look forward to a
productive discussion today on this important issue.

Let me add that | remain committed to advocating for common sense enforcement measures as
part of a broader immigration reform package that will not only secure our borders, but also

uphold cur values as a Nation of immigrants.

I thank the witnesses for being here today, call for comprehensive immigration reform, and I
yield back the balance of my time.

Thank you. I yield back my time.
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Refugees in the United States

The United States has experienced a temporary influx of refugees from particular areas of the world several
times in its history due to civil strife and political repression abroad. The current increase in claims of a
credible fear of persecution or torture may be a reflection of similar migratory pushes we have seen in the past.

1930s: World War i1 creates a massive refugee crisis and U.S. immigration policy restricts the acceptance of
Jewish refugees fleeing Nazi persecution.

1940s: The United States slowly begins to accept refugees and displaced persons from Europe.

1948 1In 1948, the United States increases immigration quotas, accepting large numbers of refugees
and displaced persons from Europe.

1950s: The United States begins accepting refugees fleeing communism.

1956 The United States accepts refugees feeling the Soviet Union, including about 35,000 Hungarian
refugees fleeing Hungary after a 1936 failed attempt at overthrowing the communist
government.

1959: Fidel Castro becomes the leader of Cuba after a successful overthrow of the Batista regime
resulting in the first of several waves of Cuban refugees fleeing for protection in the United
States.

1970s: The Vietnam War creates a refugee crisis, as thousands of Southeast Asians with close ties to the United
States seek protection from the communist government. Congress passes special legislation to permit the entry
of thousands of Vietnamese refugees and establishes a special domestic resettlement program for these
refugees.

1980s: Thousands of Guatemalans, Salvadorans, and Nicaraguans seek asylum in the United States fleeing
political violence and civil war in Central America.

1980: Another wave of Cubans and thousands of Haitians claiming political persecution flee to the
United States by boat.

1990s: The residual impact of civil war in Central America continues the Central American migration to the
United States.

2000s: Conflicts in Africa including the Congo, Sudan, Ethiopia, and the Democratic Republic of the Congo
create refugee crises. The United States will accept thousands refugees from this region throughout the decade.

2005: Iraqis associated with the United States government face political persecution during the conflict
inIraq. The United States begins accepting Iraqi refugees in larger numbers.

2007: The United States accepts tens of thousands of Bhutanese refugees from refugee camps in Nepal.
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con-
gress from the State of California, and Member, Committee on the Judici-
ary
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