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Talofa lau Afioga I’aulualo, 

 

I submit this statement as requested on HJR 33-2: Constitution Amendment granting the Swains 

Island Delegate the Right to Vote.  Around March 6, 2014 there was a House Ways & Means 

Committee Hearing on the HJR 33-2 with the Secretary of Samoan Affairs, Paramount Chief 

Satele Galu Satele, Attorney General, Talauega Eleasalo Ale, and Legislative Council, Henry 

Kappel as witnesses.  At the conclusion of the Hearing all three witnesses endorsed the 

Resolution as written, and indicated by testimonies that this was “long overdue”.  In other words 

Chairman, by the testimonies of these three witnesses representing the Executive Branch, 

Legislative Branch, and Our Samoan Traditions, there are no traditional or legal grounds to deny 

the Swains Island Delegate the right to vote in the House of Representatives.  Regrettably, the 

matter was referred back to Committee for further deliberations over the same concerns that were 

presented to the witnesses during the Hearing.  Perhaps the greatest opposition to the Resolution 

is the selection of the Swains Island Delegate, which is by selection in a meeting of the 

Permanent Residents (similar to Senators) and not by popular vote like the rest of the House 

Members.  Another issue was the lack of residents on Swains Island. Again, these were all 

discussed with the witnesses in the Hearing, yet the Attorney General, Legislative Counsel, and 

Secretary of Samoan Affairs all endorsed the Resolution as it is written at the end of the Hearing.  

Then on August 12, 2014, the matter was discussed in Committee, but again it was decided to 

keep it in Committee for further deliberations, yet no new evidence was introduced.  However, it 

was suggested that I provide the Committee with a written statement and therefore I provide this 

statement to the Committee for the record. 
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Background: 

 

Political Status of Swains Island: 

 

A. Swains Island has been a Territory of the United States since August 13, 1856: 

According to Federal Regulations, Swains Island first became a Territory of the United 

States on August 13, 1856 under the Guano Act.  On March 4, 1925, Swains Island was 

made a part of American Samoa by a Joint Resolution of Congress which Stated: 

 
Whereas Swains Island ... is included in the list of guano islands appertaining to the United 

States, which have been bonded under the Act of Congress approved August 18, 1856  

Whereas the island has been in the continuous possession of American citizens for over fifty 

years and no form of government therefore or for the inhabitants thereof has been provided 

by the United States  

 

Therefore, be it resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, that sovereignty of the United States over American 

Samoa is hereby extended over Swains Island, which is made a part of American Samoa  

 

d. Native inhabitants of Swains Island of a race indigenous to that island who were not 

already U.S. citizens or nationals became non-citizen U.S. nationals if residing in Swains 

Island on March 4, 1925 (U.S. State Department Foreign Affairs Manual (FAM): 7 FAM 1120 

Page 20). 
 

 Swains Island was made a part of American Samoa in that the Sovereignty of the the 

U.S. over American Samoa was also extended over Swains Island.  Swains Island was 

placed “…under the jurisdiction of the administrative and judicial authorities of the 

government established therein by the United States” (American Samoa Constitution: Acts 

of Congress 1662)  Swains Island did not become a Territory of American Samoa, as 

implied by current applications of law, but remains a Territory of the U.S. 

   

 Swains Island is equally entitled to the same privileges as Tutuila, Aunnu’u, and 

Manu’a in the Territory of American Samoa.   “Swains Island constitute an area within 

American Samoa just like Tutuila, Aunu’u, and Manu’a”  (Assistant Secretary for Insular 

Affairs, Anthony Babauta letter to Faleomavaega July 2011) 
 

 

B. Swains Island became an “Unincorporated Territory or Outlying Possession” of the 

United States in 1925.  . 

According to Federal Regulations there are two Unincorporated Territories or Outlying 

Possessions of the U.S., American Samoa and Swains Island (7 FAM 1120 Page 18 & 19). 
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 An "unincorporated territory" or "outlying possession" is an area over which the 

Constitution has not been expressly and fully extended by the Congress within the 

meaning of Article IV, Section 3 of the United States Constitution (7 FAM 1120 Page 2). 

 

Constitutional Rights of Swains Island 

 

A. Right to have a voting Delegate in an American Samoa Constitution Convention 

Swains Island has the right to select a Delegate (similar to the Delegate to the  
Fono), except with voting rights to an American Samoa Constitution Convention.  
Yet he/she cannot vote on Bills or Resolutions in the House.  “Swains Island shall 
have one delegate selected in open meeting by the adult permanent residents of 
the island who are United States nationals” (AS Rev. Const. Article V Miscellaneous 

Section 3). 
 
 I was the delegate of Swains Island in the 2010 Constitution Convention, and voted 

both in the Legislative Committee, and the Full Committee. 
 

B. Right to protection of Lands, Customs, Culture and traditional family organization 

of Samoan Ancestry (Article 1 Section 3 Protective Legislation). 

 

 (d) “American Samoan ancestry” means lineal descendants of the 
inhabitants of Tutuila and Swains Islands whose permanent place of 
residence was American Samoa on 17 April 1900, and the inhabitants of 
Manu’a Islands whose permanent place of residence was American Samoa 
on 16 July 1904 (ASCA 41.0202 Definitions). 

 

 Any law that protects the lands, customs, and traditional family organization of 

Swains Island people does not violate the Constitution.  Subsequently, the Swains 

Island Delegate is selected in an open meeting (not by popular vote) of the Permanent 

Residents to protect its lands, culture, and family organization traditions (AS Rev. 

Const. Article II Legislature Sect. 2 Members) 

 

C. Right to the protection against laws that abridge against the privileges or immunities of 

the citizens of American Samoa (Article I Bill of Rights Section 16: Unspecified rights and 

privileges and immunities)  
 

 Denying the Swains Island Delegate the right to vote violates section 16 of the 

Bill of Rights. 

 

Discussion 

 

Chairman, Swains Island is a Territory of the United States that was made a part of American 

Samoa through a Joint Resolution of Congress.  Swains Island is not a Territory of American  
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Samoa, but is equal to Tutuila, Aunu’u and Manu’a according to the U.S. Department of Interior.  

The Swains Island Delegate to the House of Representatives is selected the same way the Swains 

Island Delegate is selected for a Constitution Convention (an open meeting of the permanent 

residents of Swains Island).  Yet the Swains Delegate to a Constitution Convention has the right 

to vote both in Sub-Committees as well as the Committee as a Whole.  I was the Swains Island 

Delegate to the 2010 Constitution Convention and I voted both in the Legislative Committee and 

the Committee as a whole for proposed Amendments from all Committees. The selection of the 

Swains Island Delegate to the House of Representatives protects the lands, customs, and 

traditional family organization of Swains Island under Article I Section 3 Protective Legislation.  

The same way the selection of Senators to the Senate protects Tutuila and Manu’a.  As such, 

granting the Swains Island Delegate the right vote does not violate the Constitution.  However, 

denying that Delegate the right to vote may very well violate Article I Section 16 Unspecified 

rights, privileges and immunities, by enforcing a law that abridge the privileges and immunities 

of citizens of American Samoa.  This logic is consistent with the testimonies of the Attorney 

General, Legislative Counsel, and Secretary of Samoan Affairs. 

Finally Chairman, in two subsequent Committee meetings since the testimonies of the Attorney 

General, Legislative Counsel, and the Secretary of Samoan Affairs, there’s been no new 

evidence or arguments to justify keeping this Resolution in Committee.  However it is becoming 

more apparent that an Amendment to the Constitution may not be the best course of action for 

this deficiency.  Therefore Chairman, with this statement I humbly ask that HJR 33-2 be brought 

up for a full vote of the House, and let the distinguished Members utilize the greatest tool of a 

free society, the expression of their decision with the right to vote.  

 

 

Male ava tele e tatau ai, 

 

  

 

Su’a Alexander Eli Jennings 

 

cc: 

 

Hon. Lolo M. Moliga, Governor of American Samoa 

Hon. Lemanu P. Mauga, Lt. Governor of American Samoa 

Hon. Faleomavaega E. Hunkin, American Samoa Delegate 

Hon. Tamaitaioleao Gaoteote P. Tofau 

Hon. Savali Talavou Ale, Speaker of the House 

Honorable Senators and Representatives 

Paramount Chief, Satele Galu Satele, Secretary of Samoan Affairs 

Attorney General, Talauega Elesalo Ale 

Legislative Counsel, Henry Kappel 



  



  



  



  



  



 


