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I. Introduction 

The National Women’s Law Center (“NWLC”) is a nonprofit organization that has worked since 1972 to 

combat sex discrimination and expand opportunities for women and girls in every facet of their lives, 

including education. NWLC is committed to eradicating all forms of sex discrimination in school, 

specifically including discrimination against pregnant and parenting students, LGBTQI+ students, and 

students who are vulnerable to multiple forms of discrimination, such as Black and brown girls and 

disabled girls. This work includes a deep commitment to eradicating sex harassment, including sexual 

assault, as a barrier to educational success. We equip students with the tools to advocate for their own 

rights at school, assist policymakers in strengthening protections against sex harassment and other forms 

of sex discrimination, and litigate on behalf of students whose schools fail to adequately address their 

reports of sex harassment. Founded the same year Title IX of the Education Amendments of 1972 was 

enacted, NWLC has participated in all major Title IX cases before the Supreme Court as counsel1 or 

amici. 

As attorneys representing those who have been harmed by sexual violence and other forms of sex 

harassment, we know that too often when students seek help from their schools to address the 

harassment or assault, they experience retaliation, including being pushed out of school altogether. We 

also know how important it is for schools to take action to prevent harassment and to intervene promptly 

and effectively when students are sexually harassed, before it escalates in severity or leaves students no 

longer feeling safe in school.  

The sexual violence that students at Haskell Indian Nations University (HINU) report having had to 

endure without meaningful support or response from their school is precisely the kind of discrimination 

NWLC has long been dedicated to fighting. When schools fail to take steps to prevent and address sexual 

assault and other forms of harassment, they deeply traumatize students, jeopardize their education, put 

other students at risk of victimization, and fall short of their legal and moral obligations to protect students 

from discrimination.  

Thank you for the opportunity to submit testimony to the Subcommittees to explain how schools should 

seek to prevent sexual assault and other forms of sex harassment, should provide support to students 

who experience such harassment, and should implement procedures to promptly and effectively respond 

to harassment, so that no student’s education is derailed by it. 
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II. Campus Sexual Assault Is Common Yet Underreported, and Survivors Are 

Often Ignored or Punished Instead of Being Helped. 

Students in college experience high rates of sexual harassment and sexual assault. More than one in four 

women, more than one in five transgender and gender-nonconforming students, and one in 15 men are 

sexually assaulted during their time in college.2 In addition, one in seven women, one in 10 men, and 

more than one in five transgender and gender-nonconforming students experience dating violence in 

college, while one in 10 women, one in 33 men, and more than one in six transgender and gender-

nonconforming students are victims of stalking.3  

Native American/Indigenous college students in particular experience high rates of sexual harassment 

and assault. In a 2019 survey of students at 27 colleges and universities, 43% of Indigenous women and 

men and 39% of transgender, non-binary, and gender nonconforming Indigenous students reported 

experiencing sexual harassment during college.4 Moreover, Indigenous students reported experiencing 

sexual assault at a higher rate than any other racial demographic surveyed.5 

Despite its prevalence, sexual assault is greatly underreported.6 Only 12% of college women who are 

sexually assaulted reported it to their school.7 Students often do not report sexual assault to their schools 

because they believe their abuse will not be taken seriously, because they are embarrassed or ashamed, 

because they think the no one would believe them, or because they fear retaliation, including negative 

academic, social, and professional consequences.8 Common stereotypes that blame victims for sexual 

assault because of how they acted or dressed, or because they drank alcohol, only exacerbate 

underreporting. Survivors may also be unwilling to report to law enforcement because they believe the 

criminal legal process is unlikely to lead to meaningful accountability or helpful solutions, or even because 

they fear being retraumatized, abused, or otherwise victimized by police officers when reporting.9 This 

fear may be especially pronounced for Indigenous students, as Indigenous people are killed by police at a 

higher rate than any other racial group—five times higher than white people and three times higher than 

Black people.10 Perceived and actual non-responsiveness by law enforcement to violence against 

Indigenous women may also lead to Indigenous women’s reluctance to report sexual assault to police.11 

Unfortunately, those students who do report sexual assault to their schools too often face hostility 

because of false and offensive stereotypes about survivors. Schools often minimize or discount sexual 

harassment reports because of the myth that survivors are to blame for assault and other harassment 

they experience.12 The myth that it is common for women and girls to make false accusations of sexual 

assault13—when in fact men and boys are far more likely to be victims of sexual assault than to be falsely 

accused of it14—can also lead schools to assume that complainants are likely being less than truthful and 

to dismiss their claims. Too often, when student report, they are encouraged to leave school until their 

assailants have graduated,15 discouraged from filing formal disciplinary reports or telling others, and 

denied essential accommodations like dorm changes to allow them to live separately from their 

assailants.16 Survivors also sometimes face severe retaliation when they report, such as suspension or 

expulsion for speaking out about the abuse they faced or for fighting back in self-defense.17 Schools also 

often fail to protect students reporting sexual assault from retaliatory harassment by peers who are loyal 

to the assailant. Furthermore, women of color (especially Black and Indigenous women), LGBTQI+ 

students, and disabled students who report sexual harassment are especially likely to be ignored, 

blamed, or punished due to discriminatory stereotypes that label them as “promiscuous,” “deviant,” and/or 

less credible.18  
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When schools fail to respond promptly and effectively to sexual assault, survivors’ educations are often 

derailed. When student survivors do not receive the appropriate support and responsiveness from their 

schools, sexual assault and other forms of harassment cause survivors to miss class, receive lower 

grades, withdraw from extracurricular activities, abandon majors, drop to part-time enrollment, drop to a 

two-year degree, pay extra tuition to retake courses, graduate late, or leave school altogether.19 In fact, 

34 percent of college student survivors of sexual assault withdraw from school.20 

III. HINU Is Legally Required Protect Students from Sexual Harassment. 

As a federally-operated educational program, HINU is legally required to protect its students from sex 

discrimination, including sex harassment.21 Executive Order 13160 requires federally-conducted 

education programs to “hold [themselves] to at least the same principles of nondiscrimination in 

educational opportunities as [the federal government] applies to the education programs and activities of 

State and local governments, and to private institutions receiving Federal financial assistance,” under 

Title IX of the Education Amendments of 1972 (Title IX).22 Echoing Title IX, the Executive Order states 

that “[n]o individual, on the basis of . . . sex . . . shall be excluded from participation in, be denied the 

benefits of, or be subjected to discrimination in, a Federally conducted education or training program or 

activity.”23 The Department of Justice’s guidance on how federally-operated educational programs should 

comply with the Executive Order makes indisputable that it protects against harassment on the basis of 

sex.24 In short, Executive Order 13160 requires institutions such as HINU to provide protections against 

sexual assault and other forms of sex harassment that are at least as robust as those required by Title 

IX.25 In addition, students at federally-operated schools enjoy the right to be free from sex harassment in 

their educational setting under the equal protection guarantee of the Constitution.26  

IV. To Comply with Federal Law and Enable Their Students to Succeed and Thrive, 

Schools Should Commit Themselves to Preventing and Effectively Responding 

to Sexual Assault and Other Sex Harassment. 

Taking sex harassment seriously is a necessary part of ensuring that students can learn and thrive. It is 

also a legal obligation for both federally-operated and federally-funded educational institutions. The Biden 

administration’s recent changes to the Department of Education’s Title IX regulations provide a clear 

framework and robust foundation for schools in regard to prevention efforts, grievance procedures, and 

support given to students in the wake of victimization.27 Specifically, the Biden regulations strengthen 

protections for student survivors by facilitating their ability to report and get help for sex harassment and 

assault from their schools, by requiring equitable and fair school grievance procedures to address sex 

harassment, and by requiring schools to respond promptly and effectively to sexual assault and other 

forms of sex harassment. The requirements set out in those regulations inform the recommendations 

below. (While some courts have temporarily blocked the federal government from enforcing the new rule 

against schools in certain states, nothing prevents schools in any state or district from voluntarily 

complying with the rule.)  
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In developing their policies and procedures to address sexual assault and harassment, schools should 

consult with student survivors and advocacy organizations that provide direct services to, or otherwise 

support, survivors of sexual violence. This engagement should specifically include organizations that 

serve the same communities that students are part of, including organizations that serve Black, brown, 

and Indigenous survivors, LGBTQI+ survivors, women and girls, and disabled survivors.  

 

A. Schools should adopt strategies to prevent sex harassment. 

A comprehensive program to address sex harassment must include strategies to prevent harassment 

from occurring in the first place. To that end, schools should train students and staff on sex harassment; 

conduct regular climate surveys; prioritize the creation of a safe and inclusive learning community; and 

adopt policies to protect transgender, nonbinary, and intersex students. 

1. Train students and staff on sex harassment. 

Schools should provide training to all students and staff on how to recognize, report, and respond to sex 

harassment, and about consent and healthy relationships. This recommendation is consistent with the 

Biden administration’s Title IX regulations, which require all school staff to be trained on recognizing and 

reporting sex discrimination.28 It is also consistent with research showing that offering comprehensive sex 

education that emphasizes consent and healthy relationship dynamics for students from an early age 

creates a lower risk of sexual or dating violence, because it better equips students to identify unsafe 

sexual behavior and unhealthy relationship dynamics.29 Trainings should also ensure employees 

understand how trauma may impact survivors’ responses to assault differently and that there is no single 

way in which survivors act and present. Trainings should also uncover and address any biases 

employees may have when receiving reports so that they do not respond to survivors in harmful ways. In 

addition, trainings should include bystander intervention strategies that give both students and staff the 

tools and confidence to recognize and interrupt harassing behavior by peers and colleagues. 

2. Conduct regular climate surveys. 

Schools should conduct a campus climate survey every one to two years to assess students’ experiences 

with and perspectives on sex harassment.30 Climate surveys help schools get a better sense of the ways 

in which harassment is affecting students and the barriers students face in seeking help, enabling schools 

to craft more effective and targeted prevention and response strategies. These anonymous surveys 

should include questions on students’ attitudes about and perceptions of harassment at school, whether 

students have experienced sex harassment (including sexual assault, dating violence, and stalking), 

whether the student reported the harassment (and if not, why not), the impact of the harassment on 

students’ access to education, their perceptions of the effectiveness of the school’s responses to 

harassment, and their awareness of the school’s harassment policies and procedures. The surveys 

should include voluntary demographic questions for students, including race, ethnicity, gender, 

transgender status, intersex status, sexual orientation, disability, and religion, to enable schools to better 

understand the ways that student experience may vary across communities and to take this into account 

in their prevention and response strategies as well. Schools should make the survey data available online 

in an accessible and usable format for all students and staff. 
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3. Make clear that creating safe and inclusive learning environments is a core 

priority. 

Schools can make their campuses safer for all students by making clear at every level of leadership that 

creating a safe and inclusive learning environment is a core value for the institution. By setting high 

expectations for student and staff behavior towards each other, modeling that behavior, and committing to 

policies and practices that reflect respect and care for students, schools can foster a culture that lessens 

the likelihood of harassment. 

Ultimately, it is the responsibility of leadership at educational institutions to make systemwide changes to 

ensure schools are safe and inclusive spaces for all students. Leadership should be explicit about its 

intention to prevent sexual harassment and support survivors, and be transparent about the steps it will 

take to change the climate, including any revised policies and procedures for handling reports of sexual 

harassment. Everyone within the institution should know that maintaining an equitable environment is a 

priority of the leadership, as that is also the foundation for engendering trust from the school community. 

4. Protect transgender, nonbinary, and intersex students. 

Prevention requires mitigating the risk of harassment and assault for students who are at an increased 

risk of victimization, including transgender, nonbinary, and intersex students. As survivor advocates have 

noted31 and research affirms, transgender, nonbinary, and intersex individuals, including students, 

experience higher rates of sexual abuse when they face discriminatory policies that single them out for 

mistreatment, such as bans on the bathrooms or locker rooms they can use, the student housing they can 

reside in, or the sports teams they can play on.32 To promote a safe educational environment free from 

sex harassment and sexual assault for all students, schools should maintain policies that ensure 

transgender, nonbinary, and intersex students can access sex-separated facilities and activities—

including bathrooms, housing, locker rooms, and sports—consistent with their affirmed gender.33 

B. Schools should respond to sex harassment with prompt and effective action. 

Schools should respond to sex harassment, including sexual assault, by taking “prompt and effective” 

action to end the harassment, prevent it from recurring, and remedy its effects on all those harmed—as 

the Department of Education required in its Title IX implementing regulations from 1997 to 202034 and as 

the Biden Title IX rule reinstates.35 To abide by this standard, schools should remove barriers to reporting 

harassment, offer a wide range of supportive measures to all reporting students, protect students from 

retaliation, and offer students the option of using a restorative process to address harassment and sexual 

assault. This includes responding to conduct that occurs off campus. One study found that 33.7 percent 

of rapes of college students occurred on campus, while 66 percent occurred off campus,36 but the 

educational impact of off-campus assaults is no less significant for the survivor.  

Nor should schools’ response to sexual assault turn on whether a survivor reports the assault to the 

police. A student may choose not to seek arrest or criminal prosecution of their assailant for a variety of 

good reasons, and is entitled to a prompt and effective response from the educational institution 

regardless of whether they do so. When a student does report a sexual assault to the police and a 

concurrent law enforcement investigation is initiated, schools must still conduct their own separate 

informal resolutions or formal investigations of sex harassment complaints based on the survivor’s choice 

of process. Law enforcement investigations are separate from the civil rights obligations imposed on 

schools to prevent and remedy sex discrimination. While law enforcement investigations are focused on 

punishment of criminal behavior, schools’ civil rights obligations are centered on protecting students’ 
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equal access to education. When schools fail to undertake their own responsibilities to protect students’ 

civil rights and instead defer to and depend on criminal processes to address sexual assault, student 

survivors are unable to get the support and prompt resolution they need--and deserve--from their schools.  

1. Remove barriers to reporting harassment. 

Schools should enable their students to easily report harassment. To do so, they must identify barriers to 

reporting and address those barriers, as the Biden rule requires schools to do.37 For example, schools 

can conduct climate surveys (see IV.A.2) or focus groups on the prevalence of harassment and the 

barriers students face in reporting it.38 The types of barriers students experience should inform the 

solutions schools implement. To ease reporting, a school might, for example, conduct trainings for a 

specific department where many harassment complaints have arisen, more prominently display 

information about how to contact its Title IX coordinator, or, if it finds that fear of discipline deters many 

survivors from reporting, adopt amnesty policies for survivors for assault-related violations of drug, 

alcohol, or other school policies (see IV.B.3).39 

In addition to reporting mechanisms that trigger formal investigations, schools should offer confidential 

mechanisms for disclosure that protect survivor autonomy and privacy. Preserving a survivor’s choice and 

sense of control in the wake of sexual assault is critical in allowing them to heal, and research suggests 

that schools undertaking assault investigations and disciplinary actions against survivors’ wishes can lead 

to educational disengagement, including withdrawal from extracurricular activities, campus life, and 

academic and honor societies.40 Thus, schools should designate one or more confidential employees, 

such as a counselor or advisor, with whom survivors can privately discuss their victimization, without fear 

that conversation might trigger a formal response. The identities of such employees should be widely 

known so that students are aware whether the person to whom they are making a disclosure is required 

to initiate a formal process or is a confidential resource. 

2. Offer a wide range of supportive measures. 

Schools should provide students who report sexual assault and harassment (“complainants”) with a wide 

range of supportive measures that help them feel safe and learn,41 as required by both the new Biden 

Title IX rule and the previous Title IX rule; these supportive measures must be offered whether or not a 

complainant wishes to pursue a formal investigation,42 and, if they do pursue an investigation, regardless 

of whether their complaint is dismissed.43 For example, if a complainant feels unsafe on campus, schools 

can and should issue a no-contact order against the named harasser and make reasonable schedule 

changes so that the parties do not share classes, hallway routes, dining halls, buses, dorms, or campus 

workplaces.44 If a complainant has difficulty studying or attending class as a result of the harassment, 

schools can and should offer free counseling, excused absences, online or recorded classes, free 

tutoring, or extra time to submit an assignment or take an exam.45 And if the harassment has hurt a 

complainant’s grades, attendance, or enrollment status, schools can adjust the complainant’s transcript; 

reimburse tuition for an unfinished class; or preserve the complainant’s eligibility for any activity, 

leadership position, campus job, or scholarship that has a grade, attendance, or credit requirement.46 

These are simple measures that schools can take to restore and preserve student survivors’ access to 

education, and most of them do not affect the harasser’s educational experience, but could make a 

difference as to whether or not a student survivor can stay in school at all. 
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3. Protect complainants from retaliation. 

Schools should protect student survivors from retaliation, including retaliatory discipline. At NWLC, we 

have represented student survivors who, horrifyingly, were suspended or expelled when they came 

forward, because they were disbelieved—underscoring the need for effective training and responses to 

survivors, but also for stronger anti-retaliation policies. Title IX regulations prohibit schools from retaliating 

against students who report sexual harassment and assault.47 In order to provide robust protection from 

retaliation, schools should adopt a policy that prohibits school officials from disciplining a complainant for 

making a false statement based solely on a school finding in favor of a respondent in a harassment 

investigation.48 In addition, schools should not discipline complainants for conduct related to an incident of 

harassment or assault, such as alcohol or drug use or violence undertaken in self-defense. Nor should 

complainants be disciplined for conduct that is a result of the emotional, psychological, and physical 

impacts of harassment or assault (e.g., unexcused absences, expression of trauma symptoms). 

Furthermore, schools should protect complainants from meritless, retaliatory charges, such as a 

complaint filed by a respondent who has been found responsible and disciplined for sexual assault or 

dating violence alleging that the complainant was the actual assailant or abuser. Schools should not 

require a complainant to leave the school after reporting harassment. Nor should schools require a 

student to enter into a confidentiality agreement in order to assert their right to be free from harassment. 

4. Offer the option of a restorative process. 

Schools should offer complainants and respondents the option of entering a restorative process—a 

voluntary, nonpunitive process with roots in First Nations, Māori, and other Indigenous traditions.49 A 

restorative process brings together a victim and harmer to acknowledge the harm that occurred, center 

the victim’s needs, and repair the harm caused by the wrongdoer.50 To begin a restorative process, the 

harmer must first voluntarily admit that they caused harm. The victim’s needs are then centered as they 

work together to determine how the harmer can take accountability, make amends, and change their 

future behavior. Studies show that when well implemented, restorative processes make victims of sexual 

harm feel safe and respected and enable harmers to understand what they did wrong better than through 

a traditional disciplinary process, meaning they are less likely to repeat the harm.51 

The Biden Title IX regulations, as well as their predecessor regulations, allow schools to use informal 

resolution processes, such as restorative processes, as long as participation in those processes is wholly 

voluntary.52 However, schools should not use mediation as an informal process to resolve complaints of 

sexual assault; mediation is a strategy often used in schools to resolve peer conflict, where both sides 

must take responsibility for their actions and come to a compromise. Mediation is never appropriate for 

resolving sexual assault, even on a voluntary basis, because of the power differential between assailants 

and victims, the potential for re-traumatization, and the implication that survivors somehow share “partial” 

responsibility for their own assault. Indeed, more than 900 mental health experts have written to the 

Department of Education opposing the use of mediation to resolve sexual assault because it 

“perpetuate[s] sexist prejudices that blame the victim” and “can only result in further humiliation of the 

victim.”53 

C. Schools should conduct fair investigations. 

When a student makes a complaint of sex harassment and seeks a formal resolution process, schools 

should follow the investigation procedures detailed in the Biden administration’s new Title IX rule54. This 

includes questioning the parties through a neutral official or panel and applying a preponderance of the 

evidence standard to determine whether harassment occurred. Regardless of the type of investigatory or 
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hearing process the school uses to formally resolve complaints of sex harassment, schools should ensure 

that their procedures are reliable, prompt, equitable, and fair to all parties involved. Students should have 

equal rights in presenting witnesses and evidence, an opportunity to respond to allegations and evidence 

provided in an investigation, and equal appeal rights. 

1. Use a neutral school official or panel to question the parties and witnesses. 

In investigations of sexual harassment, institutions of higher education should require a neutral school 

official or panel to question the parties and witnesses, whether in individual meetings or in a live hearing. 

However, the parties’ advisors should not be permitted to cross-examine the other party and witnesses. 

Requiring survivors of sexual assault and dating violence to answer detailed, personal, and humiliating 

questions from a hostile questioner—which is not required in investigations of complaints of any other 

type of student or staff misconduct in schools—reinforces gender stereotypes and rape myths that 

survivors tend to lie about or are to blame for their own victimization.55 This communicates the toxic and 

sexist message that those alleging sexual assault or other forms of sex harassment—most commonly 

women and girls—are uniquely unreliable and untrustworthy and therefore deserving of additional 

scrutiny.  

The Biden administration’s Title IX rule appropriately allows institutions of higher education the flexibility 

to choose a method of questioning parties and witnesses to assess their credibility in a way that does not 

retraumatize victims and that respects the due process rights of all parties.56 In addition, six of eight circuit 

courts to consider the issue have held that adversarial cross-examination is not required to satisfy due 

process or fundamental fairness in campus disciplinary proceedings, and that a neutral hearing officer or 

panel may question the parties instead.57 Indeed, the Supreme Court has not required any form of cross-

examination in disciplinary proceedings in public schools under the Due Process clause and has explicitly 

said that a 10-day suspension does not require “the opportunity … to confront and cross-examine 

witnesses.”58 By allowing institutions the flexibility to choose a process that does not rely on cross 

examination, the Biden Title IX rule seeks to prevent students—survivors and witnesses alike—from 

being discouraged from participating in sexual harassment investigations.59  

Finally, while cross-examination “is problematic for all institutions, regardless of size and resources 

available,”60 it is particularly difficult for community colleges, vocational schools, and other smaller 

institutions, which often lack the hefty resources required for conducting quasi-trials with cross-

examination. Using neutral school officials to question students instead of allowing adversarial cross-

examination helps ensure that institutional efforts to address sexual assault are both efficient and cost-

effective, bringing a speedy and fair resolution to all parties.  

2. Apply a preponderance of the evidence standard. 

In investigations of sexual assault and other types of sex harassment, schools should always apply a 

preponderance of the evidence standard to determine whether the harassment occurred. The 

preponderance standard is the only evidentiary standard that treats both sides equally and properly 

balances complainants’ and respondents’ interests.61 

The preponderance standard is also the appropriate standard because school harassment investigations 

are not criminal proceedings. In a criminal prosecution, the defendant’s very liberty (or life) is at stake, 

and there is an immense power differential between the state and the defendant; that is why the state 

must prove criminal charges beyond a reasonable doubt. School misconduct proceedings do not threaten 

the respondent with incarceration, nor do complainants exercise anything remotely like the enormous 
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power of the state. School disciplinary proceedings are instead much more analogous to civil legal 

proceedings, where the preponderance standard is the evidentiary standard nearly always used.62 While 

sexual assault and dating violence can also constitute criminal conduct, school investigations of gender-

based violence do not require criminal standards, because they do not impose criminal penalties. After 

all, schools already regularly respond to other types of student misconduct that also amount to crimes 

(e.g., physical assault, theft, arson), and we rightfully recognize that schools do not have to conduct 

quasi-criminal trials meeting a criminal standard of proof to impose discipline in those situations. 

V. Conclusion 

All students deserve meaningful support and responses from their school in the wake of sexual assault or 

harassment. Going without this essential support can traumatize students, put them at risk of further 

victimization, and jeopardize their ability to learn in safety and continue in their education. To disrupt a 

culture of deliberate indifference to sexual violence and to ensure students are able to learn in safety, 

schools, including HINU, must adopt and consistently implement policies to prevent and effectively 

respond to harassment. The recommendations outlined above are consistent with students’ demands for 

support and accountability, as well as all schools’ obligations under federal law to protect students from 

sex discrimination.  

Federal, state, and local lawmakers also have an important role to play and should commit themselves to 

enforcing and safeguarding the rights of students to be free from sexual assault and harassment. 

Unfortunately, the House majority has instead chosen to do the opposite, recently passing a resolution 

disapproving the very Title IX regulations dedicated to strengthening protections for student survivors of 

sexual assault.63 This is appalling, and survivors deserve better. Whether they learn in federally-operated 

schools or federally-funded schools, every student should be able to rely on robust, enforceable legal 

protections against sex harassment. Lawmakers have an obligation to ensure that they can.  

Thank you for the opportunity to submit this testimony to explain how all schools can prevent, address, 

and investigate all forms of sex harassment and assault, as well as provide meaningful support to 

survivors—so that no student’s education is derailed by their victimization. 
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