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Dear Chairman Lowenthal:

Thank you for the opportunity to appear today to offer my views on Reforming the Mining Law
of 1872, as it relates to H.R. 7580, the Clean Energy Minerals Reform Act of 2022. 1 also appreciate
the opportunity to appear before you today remotely. My name is Sam Kalen, and I am the William
T. Schwartz Distinguished Professor of law and Associate Dean at the Wyoming College of Law. |
teach primarily in the field of environmental, natural resources, and energy law and have written
extensively on these subjects.' I also have worked on mining law issues for a considerable part of my
professional career. My remarks today are my own and do not necessarily reflect the views of the
Wyoming College of Law or its employees.

As one of the nation’s premier public land scholars, Charles Wilkinson, so aptly noted, the
1872 Mining Law is one of the last remnants of what he called a Lord of Yesterday, an anachronistic
law that remains despite dramatic changes in policy since President Grant signed the Act into law
150 years ago.” With the law’s sesquicentennial upon us, this is surely a propitious occasion to
reflect on the urgency of reform—as the nation confronts how to address its need for clean energy
minerals. And perhaps one starting point for reflection is how the need for Mining Law reform has
been appreciated for well over a century, the principal subject of my testimony.

To begin with, it’s worth noting that John Leshy, the expert on the Mining Law, explained
roughly 35 years ago that the law has remained in perpetual motion for decades, evading reform and
yet universally acknowledged to be ill-suited to modern times.” Historian Gordon Bakken, while
explaining how the Mining Law was designed in the post-Civil War era to regularize and confirm
mining practices, echoes an assessment by Jared Diamond that suggests that, “this federal statute . .
.. lis] among the greatest failures of judgement in world history.”* That may sound a bit too
hyperbolic, but as former Secretary of the Interior Ken Salazar testified in 2009 the law
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unfortunately, “[d]espite decade after decade of fights about how it is that we should reform the
Mining Law all of those efforts have failed.””

These failed efforts, however, should not dissuade Congress from crafting a mining law
reform package that corresponds to modern challenges: recognizing that a green economy may
require producing some domestic critical minerals, yet only allowing such production to occur if
we—

(a) abandon the location system that returns no value to the American taxpayers for
the use of the Nation’s public lands—rather likely costs the American taxpayer—and, instead,
replace it with a leasing system that, through market-based royalties and rental fees, ensures
a fair return for the use of the Nation’s public lands;

(b) protect our natural resources and ensure that activities will not result in
unnecessary or undue degradation of the public lands—and through a leasing system by only
allowing leasing where and when the government can be assured that those values will be
protected;

(c) engage in meaningful consultations with Tribal Nations and Indigenous peoples
to ensure that no activities will be allowed in areas of historic, cultural, or religious
significance, or allowed in any area that is otherwise protected or secured by a treaty or other
arrangement; and finally

(d) address the clean-up of the Nation’s public lands from historic mining operations
by imposing a fee on mining operations to defray the cost of reclaiming thousands of
abandoned mines scattered across the public lands.®

My attached December 2021 article, Mining our Future Critical Minerals: Does Darkness Await Us?” (
https://www.eli.org/sites/default/files/files-pdf/51.11006.pdf), goes into some of these issues in a
bit more detail and I will not repeat that detail here, but one salient point is worth emphasizing.

The need for mining law reform has been apparent for well over a century. As early as 1880,
the Public Land Commission suggested the need for reform as it identified abuses surrounding the
use of the 1872 Mining Law during just the law’s first decade.® Indeed, an initial economic
justification for allowing the free exploitation of the Nation’s resources was dubious from the
outset.” Then, as Congress from the turn of the century on began to develop policies for other
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resources on the public lands, it routinely rejected the 1872 Mining Law’s approach of affording
miners of hardrock minerals the ability to discover valuable mineral deposits on available public
lands and mine those minerals without paying any value back to the U.S. and the American people. Today,
consequently, the Mining Law stands alone amid the host of other natural resource programs that
provide at least some measure of economic return to the public from the use of the nation’s public
lands. Indeed, as far as I am aware, the Mining Law remains unique worldwide in its failure to
employ some form of valuation method for lands owned and administered by a federal, state, or
provincial government.

Not surprisingly, therefore, Interior Secretary Harold Ickes in the 1930’s promoted leasing
hardrock minerals."” So too, the highlyregarded 1950’s Paley Commission recommended
establishing a leasing system.'" And Interior Secretary Stewart Udall, in 1969, similarly
recommended abandoning the location system in favor of leasing. “After eight years in office,” the
Secretary lamented, “I have come to the conclusion that the most important piece of unfinished
business on the nation’s natural resource agenda is the complete replacement of the Mining Law of
18727 because its “deficiencies . . . cannot be remedied by tinkering.”'* Reforming the old law
surfaced as a recommendation of the 1960’s Public Land Law Review Commission. In its 1970
report, One Third of the Nation’s Land, it observed how “[tlhe General Mining Law of 1872 has been
abused, but even without that abuse, it has many deficiencies,” and recommended a combination of
elements of the leasing system and ensuring a fair return to the United States.”” When digesting the
Commission’s work, the New York Times reported how “all mineral interests known to be of value
should be reserved with exploration and development discretionary in the Federal government and
a uniform policy adopted relative to all reserved mineral interests.”'* Reform conversations
continued throughout the 1970s;"” and even the U.S. Government Accountability Office (GAO),
for example, carried forward a recommendation for reform in 1979, just to name one. And mining
law reform surfaced as a principal concern of Secretary Babbitt, as well, during the 1990s."

Today’s hearing, with the law’s sesquicentennial upon us, is part of a conversation that began
back in the 1880s, and one that has continued almost unabated since. Reform is undeniably now
part of the law’s heritage—hopefully approaching a historic moment toward resolution. I want to
thank the Committee again for providing me with this opportunity to share my thoughts on Mining
Law Reform.
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