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May 22, 2021
Mr. lvan Robles
Policy Aide
Office of Insular Affairs

Subject: Supplement to the Author Report on Resolution 56-36 (COR), As
Amended

Dear Mr. Robles,

Hdéfa Adai! Thank you for your assistance with the recent hearing on H Res
279. | appreciate the Committee on Natural Resources accepting my
Committee Report on Guam Resolution 56-36 (COR) supporting H Res 279.
Over the last few days, | have received some additional testimony and have
appended it to the original report. | am transmitting to you the supplement
to my original report and am requesting that they be added into the record
for H. Res 279 as well. Please do not hesitate to contact me should you have
any questions or concerns.

Sincerely,

oo n,

Tina Rose Muia Barnes
Vice Speaker, 36" Guam Legislature
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36" Guam Legislature

May 22, 2021
Ms. Mary S. Maravilla
Director
Committee on Rules

Ms. Rennae Meno
Clerk of the Legislature

Subject: Supplement to the Author Report on Resolution 56-36 (COR), As
Amended

Dear Director Maravilla and Ms. Meno,

Hdfa Adai! Attached to this letter are testimonies for Resolution 56-36 that
was received by my office. | would like to add the appended testimonies as
a Supplemental Report to the Author Report on Resolution 56-36, As
Amended by the Author.

Please make the appropriate indication in your records and forward to MIS
for posting on our website. | also request that the same be forwarded to all
Senators. Thank you for your attention to this matter, and do not hesitate to
contact me should you have any questions.

Sincerely,

s oor,

Tina Rose Muia Barnes
Vice Speaker, 36" Guam Legislature
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Dear Vice-Speaker Muna-Barnes Re
Chairwoman, Committee on Rules, Public Accountability, Human Resources, Guam Buildup,
Hagétfia Revitalization, Regional Affairs, Public Libraries, Telecommunications & Technology

Re: Resolution 56-36

Dear Vice-Speaker Barnes:

We write this testimony to express our qualified support of Resolution 56-36, and in turn,
H.Res.279. As scholars who teach and write in the areas of Indigenous rights, constitutional law, U.S.
territories, and race and the law, we denounce the Insular Cases, acknowledge their colonial and racist
roots, and join your call for their rejection. That said, we stress that our support for the resolutions in
question is qualified because we also acknowledge that subsequent federal courts have effectively
repurposed the territorial incorporation doctrine in ways that have protected the rights of the peoples
of the territories. See, e.g., Wabol v. Villacrusis, 958 F.2d 1450 (g9th Cir. 1990). There, the Ninth Circuit
rejected an equal protection challenge to a land alienation restriction that limited the right to own land
in the Commonwealth of the Northern Mariana Islands to persons of Northern Marianas Descent—a
classification it deemed to be race-based. Without the analytical framework provided in the first
instance by Insular Cases, the CNMI law would have likely been struck down. In short, though
the Insular Cases are most frequently invoked to justify the disparate, unequal treatment of the
territories (such as their exclusion from SSI), on occasion, they are invoked to help protect the land
and culture of the indigenous peoples of the territories. We feel that this is reason enough to urge you
and your colleagues to approach the subject resolutions with caution. These are exciting times, as the
country embarks on a quest to reckon with this particular chapter in its history. We wish only to convey
that that reckoning must be done with great care, and with an eye toward doing no further harm to the
territories, particularly to the indigneous peoples therein.

Julian Aguon, Lecturer in Law, William S. Richardson School of Law
Charles R. Lawrence, ITI, Professor of Law Emeritus, William S. Richardson School of Law

Melody Kapilialoha MacKenzie, Professor of Law Emerita, Founding Director of Ka Huli Ao Center
for Excellence in Native Hawaiian Law, William S. Richardson School of Law

Addie C. Rolnick, Professor of Law, University of Nevada, Las Vegas

Susan K. Serrano, Faculty Specialist and Associate Director, Ka Huli Ao Center for Excellence in
Native Hawaiian Law, William S. Richardson School of Law

Aviam Soifer, Professor of Law and Former Dean, William S. Richardson School of Law

D. Kapua‘ala Sproat, Professor of Law and Director, Ka Huli Ao Center for Excellence in Native
Hawaiian Law, William S. Richardson School of Law

Robert A. Williams, Jr., Regents Professor, E. Thomas Sullivan Professor of Law and Faculty Co-
Chair, Indigenous Peoples Law and Policy Program, The University of Arizona Rogers College of Law

Eric K. Yamamoto, Fred T. Korematsu Professor of Law and Social Justice, William S. Richardson
School of Law
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Gozd morning and thank you, Vice Speaker Mufia-Barnes, for the invitation to speak
today. My name is Christina D. Ponsa-Kraus. Iam alaw professor at Columbia University
and I study the constitutional history and law of American empire, witha particular focus
on Puerto Rico, which is where I am from. I am honored to be here today to discuss the
Insular Cases and Resolution 56-36 supporting U.S. House Resolution 279.

My bottom line is that I agree with Resolutions 279 and 56-36. The Insular Cases are, to
use Professor Sanford Levinson’s words, echoed by many who have spoken here today,
“central documents in the history of American racism.” The federal government should
stop relying on them. Ideally, the Supreme Court would overrule them.

Dr. Underwood stated that that beating up racism would not solve every problem, and
that there are problems that could and should be solved even with the Insular Cases in
place, and that there is much more to be done even if the Insular Cases were overruled. I
agree completely. But it is worth beating up the racism of the Insular Cases, because, as
Dr. Underwood himself said, these cases implanted into the DN A of the United States
the idea that colonies are OK. It is important to recognize that that idea was rooted in
racism and to demand that the United States reject it.

I understand that the Insular Cases have their defenders. And their defenders, of course,
do not condone racism. Instead, as I understand their view, defenders of the Insular Cases
believe that it is possible to rescue these decisions from their racist past and put them to
use for a good purpose: namely, that of accommodating cultural practices in U.S.
territories that might be in tension with the U.S. Constitution. With all due respect to their
views, and to therichand varied cultures of the U S. territories, I disagree with this view,
for threereasons: First, I disagree that it’s possible to remove the racism from the Insular
Cases. Second, I disagree that one needs the Insular Cases to accommodate most, if not all,
of the cultural practices at issue. Third, I believe that, even if there is anything of value to
be salvaged from the Insular Cases, they still do more harm than good.

As H.R. 279 explains and we have heard today, the Insular Cases invented the doctrine of
territorial incorporation, distinguishing between incorporated and unincorporated
territories. There has been a great deal of scholarly debate about exactly what
“unincorporated” means, legally. According to the standard account, the Constitution
applies in full to incorporated territories but only in part to unincorporated territories.

* As noted below in the text, I delivered the first two-and-a-half pages of this testimony orally, and
expanded on this written submission to respond to testimony submitted by JulianJ. Aguon.
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Although there is some truth to this description, in my own scholarship I have argued
that this understanding of the doctrine is overly simplistic and therefore not entirely
accurate. The difference between what parts of the Constitution apply to these different
kinds of territoriesis not as great as the standard account suggests.

However, for purposes of today’s hearing, what matters is this: The Insular Cases created
two classes of territories for one purpose only: to place unincorporated territories in a
subordinate position. That is what the doctrine was for. Period. And the reason for it was
racism.

The Insular Cases were explicit about their racism, referring to the people of the territories
as “alien races” and reasoning that the inhabitants of the territories were incapable of
governing themselves and must therefore be governed according to “Anglo-Saxon”
principles. The relationship between racism and the doctrine of territorial incorporation
is not a coincidence.

Incorporated territories were on a path to statehood. Unincorporated territories were not.
The result could be independence, as it was for the Philippines. But it could also be
effectively permanent colonialism, as it has been for the current territories. The Supreme
Court invented the doctrine to make sure that the United States would never have to
grant constitutional equality or equal representation to the territories. It gave
constitutional endorsement to colonialism—not as a temporary stage on the way to
statehood, as territorial status had always been, but as a status that could last indefinitely,
which is what territorial status has become. The doctrine served this purpose then and —
whatever else one can say about it —it serves this purpose today.

As noted earlier, these days there are courts and scholars who in no way endorse racism
but who nevertheless argue that the doctrine of territorial incorporation can serve the
valuable purpose of accommodating cultural practices that might be in tension with the
U.S. Constitution. But I'm not sure the Insular Cases are necessary for this.

Consider the debate over whether the Citizenship Clause of the Fourteenth Amendment
applies in American Samoa. Relying on the Insular Cases, the government of American

Samoa has argued that that the phrase “United States” as used in the Citizenship Clause
does not include American Samoa. A federal appeals court in Washington, D.C., agreed
with this proposition, though the same issue is currently on appeal in the Tenth Circuit.

The government of American Samoa has argued against birthright citizenship on the
ground that it might threaten certain cultural practices. But the cultural practices in at
issue have nothing to do with citizenship. For example, they include land alienation
restrictions intended to protect native land ownership, which are in tension with the
Equal Protection Clause. However, that Clause protects persons generally, not citizens
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specifically. If these restrictions violate equal protection, it would not be because of
citizenship.

Moreover, American Samoans are already U.S. nationals. It is not clear why U.S.
citizenship would threaten local cultural practices any more than U.S. nationality does.
The American Samoan government’s filings in the relevant litigation do not answer this
question.

Prof. Cuison-Villazor observed earlier in this hearing that these land alienation rules
would not likely survive strict scrutiny. That may be right. Or it may not. I believe that
instead of trying to rehabilitate the Insular Cases, scholars should apply their creative legal
minds to developing arguments that certain cultural practices survive strict scrutiny. It
may seem like a stretch, but it is less of a stretch than the doctrine of territorial
incorporation —and much less of a stretch than the idea that one can remove the racism
from the Insular Cases.

Finally, if that’s wrong—if there are cultural practices in the U.S. territories that cannot
be accommodated without resort to the doctrine of territorial incorporation —my own
view is that it is still not worth the cost of sustaining that doctrine. Even when it is cited
in support of accommodating culture, the doctrine still makes possible the subordination
of unincorporated territories. It still constitutionalizes permanent colonialism. The
United States should find a way to accommodate the cultural traditions of its territories
that does not give constitutional endorsement to permanent colonialism.

For these reasons, I support Resolution 56-36 and its endorsement of H.R. 279.

I delivered the testimony above orally at the hearing on Resolution 56-36 on May 4. The following
responds to the written testimony submitted by Julian |. Aguon.

Julian J. Aguon’s written testimony cites an article of mine, Untied States: American
Expansion and Territorial Deannexation, 72 UNIVERSITY OF CHICAGO LAW REVIEW 797 (2005),
in support of the argument that the Insular Cases should not be rejected wholesale. I'm
honored to be cited and appreciative of Mr. Aguon’s description of my work, and I
believe he accurately captures the core of my argument in that article: namely, that the
Insular Cases “effectively smuggled a theory of secession into Americanlaw” (or to quote
partially from the passage of my article quoted by Mr. Aguon, that “a deannexationist
interpretation of the doctrine of territorial incorporation serves the aims of self-
determination, by preserving the option of separation for any territory subject to U.S.
sovereignty and federal law but denied equal representation through statehood”).
However, I wish to clarify what my argumentin Untied States implies for whether there
is anything of value to be salvaged from the Insular Cases for purposes of the protection

or accommodation of cultural practices in the U.S. territories. I do not believe there is,
and I believe this view is consistent with my argument in Untied States.
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Although Mr. Aguon agrees with the unanimous criticism of the Insular Cases as racist,
he shares the view of some that the Insular Cases should not be rejected wholesale because
they can serve as a “shield” to protectand/or accommodate territorial cultural practices
rather than as a “sword” to threaten those practices. If I understand Mr. Aguon’s
argument concerning my article, it is a version of a “greater includes the lesser”
argument: namely, that if the Insular Cases allow for the deannexation of territories
(meaning their separation and independence), then surely they allow for cultural
accommodation (which appears to be a less extreme form of self-determination than
deannexation). But in my view, the greater does not include the lesser here.

According to the standard account of the Insular Cases, the difference between
incorporated and unincorporated territories is that the “entire” Constitution applies in
the former but only its “fundamental” provisions apply in the latter. The argument that
the Insular Cases allow for cultural accommodation rests on the standard account: The
idea is that because most of the Constitution supposedly does not apply to the
unincorporated territories, Congress has the flexibility to allow cultural practices there
that might be in tension with the Constitution. However, my argument in Untied States
rejected the standard account of the Insular Cases. In my view, the constitutional
difference between incorporated and unincorporated territories is actually quite small,
and the real work the doctrine of territorial incorporation does is not to withhold
constitutional provisions from the unincorporated territories, but rather to preserve the
option of deannexation. This interpretation does not support the “cultural
accommodation” view of the Insular Cases, which depends on the idea that most
constitutional provisions do not apply in the unincorporated territories. Instead, it
supports the view that if the people of the territories can decide that they do not wish to
endure the cultural assimilation that results from being a U.S. territory, they have the
option of becoming independent.

To be clear, nothing would happen to the right of independence if the Insular Cases were
overturned because the Insular Cases did not create this right. They simply made clear
that deannexation of a territory did not run afoul of the Constitution. Also, my argument
is not that the United States could not have deannexed territory without the doctrine of
territorial incorporation: No clear answer to that question exists, though I believe it is
likely that if the question had been posed before 1898 the answer would have been that
itcould. Instead, my argument is that the doctrine dispelled doubts as to whether it could.
Those doubts arose during the debate over imperialism at the turn of the twentieth
century, as Americans discussed the annexation of Puerto Rico, Guam, and the
Philippines, and a close reading of Justice White’s concurring opinion in Downes (which
articulated the doctrine) reveals that his central concern was to respond to those doubts
by establishing that the deannexation of territory was constitutionally possible.
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While I respect the goal of those who seek to protect territorial cultural practices, my own
view is that as long as the Insular Cases remain good law, they will continue to entrench
permanent colonialism in the U.S. territories, while their vaunted “benefits” will remain
largely illusory —as they were, for example, in Davisv. Guam, 932 F.3d 822 (9t Cir. 2019).
I believe it would be preferable to explore ways in which the Constitution and the Court’s
jurisprudence on equality and rights apply in the territories yet can be capacious enough
to accommodate varied cultural practices. One example of such an approach is that taken
by three federal judges sitting by designation on the American Samoa High Court in
Craddick v. Territorial Registrar, 1 Am. Samoa 2d 10 (1980), which upheld American
Samoa’s racially restrictive land ownership laws. The Craddick Court applied standard
equal protection analysis, which requires a court reviewing a racial classification to apply
“strict scrutiny” by asking whether a classification is narrowly tailored to achieve a
compelling end. Applying that framework, the Craddick Court recognized the critical
importance of cultural preservation (a “compelling” end) and upheld the classification
American Samoa used to achieve it (as “narrowly tailored” means). The Court saw no
need to rely on the Insular Cases as an escape hatch from the Constitution; in fact, it
expressly rejected the relevance of the distinction between incorporated and
unincorporated territories to the applicability of the Fifth Amendment’s equal protection
guarantee in American Samoa.

If we treat the Insular Cases as necessary for cultural accommodation in the U.S. territories,
we cannot help but perpetuate the problematicidea that the only way to make room for
the territories within the U.S. constitutional framework is to carve them out of it, while at
the same timeleaving U.S. sovereignty intact. This idea serves the interests of the United
States, since it leaves power over these questions with the federal government, but it does
a disservice to the people of the territories, since it allows for the indefinite continuation
of an arrangement that disenfranchises them. If history is any guide, the Insular Cases will
always be the cornerstone of an imbalanced power dynamic, and reliance on them will
always come at too high a cost.
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H.Resolution 279 Important!

Tatiana Markelova <markelovatanya84@gmail.com> Fri, May 14, 2021 at 4:17 PM
To: nrdems@mail.house.gov, Adam.Sarvana@mail.house.gov, monica.sanchez@mail.house.gov,

rose.villazor@law.rutgers.edu, daniel.immerwahr@northwestern.edu, nweare@equallyamerican.org, ag@la.as.gov, Vice
Speaker Tina Rose Mufia Barnes <SENATORMUNABARNES @guamlegislature.org>, Johnathan.Garza@mail.house.gov,
Ivan.Robles@mail.house.gov, Nancy.Locke@mail.house.gov, HNRCDocs@mail.house.gov, blog@harvardlawreview.org

Dear Sir/Madam,

We, a group of Russians living on one of the island territories of the United States, have requested international
protection from the US government upon arrival to Guam a few years ago. We are all political refugees who have fled
of persecution in Russia.

Back to days in Russia, we have been persecuted for our political views, religious beliefs and desire to live as free
people - we know firsthand what it means to infringe on one's rights and defend a civil position.

We are following the discussions of H. Res. 279 with great enthusiasm , and first of all, we want to express our
support to all those people who are working to end with the inequality and discrimination that permeate the history of
the island territories of the United States. Remnants of chauvinism have no place in the modern world.

In addition, we would like to draw your attention to a very serious omission in today's agenda related to this initiative.
When the participants of the discussion talk about the practical manifestations of inequality and discrimination in the
current life of the territories, in fact, we are mentioning only two aspects — the partial defeat in voting rights and the
unfair system of building financial relationships. Meanwhile, the third component of everyday discrimination is
overlooked — the presence of internal borders between the territories and the continental United States (8 CFR §
235.5). Internal borders themselves are already a discriminating element and a relic that has survived to the present
day by the mistake of history — internal borders are not compatible with the principles of modern democratic social
order. This discriminatory aspect is greatly enhanced by the fact that these internal borders are one-way — for
instance, a resident of a territory must undergo a Pre-inspection procedure when flying to the U.S. Mainland, but a
resident of the Mainland does not have to undergo such procedure when arriving on a territory. With such an obvious
presence of this discriminatory element in the current life of the Territories, this question is somehow not heard in the
discussion related to H. Res. 279.

With a favorable development of the situation - we hope that Puerto Rico will soon take its rightful place among the
states-this issue, if we may say so, will appear in a new light. If this aspect would have been ignored then there would
be a situation where one legal regime for flights applies towards all U.S. states, and another regime - for Puerto Rico.
This situation would definitely be the result of an omission when working out the details of the procedure for changing
the status.

We call on you to pay attention to this important element in the chauvinistic, discriminatory remnant that is currently in
force towards the island territories, and to expand the range of practical aspects that are being worked out accordingly
for H.Res 279. Internal borders have no place in a civilized state that claims to be the vanguard in the protection of
rights and freedoms around the world.

In the near future, we plan to organize peaceful protests in Guam in order to attract public attention and media to this
issue. We are always open for dialogue and will be happy to provide you with any support you may need.

We ask you to give us a brief response to this letter, so that we can clearly understand your position on the issue we
have identified.

With respect,
Russian asylum seekers in Guam

Vice Speaker Tina Rose Mufla Bames

MAY 21 2071
Time (\‘00
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Support Letter from Russians in Guam

Tatiana Markelova <markelovatanya84@gmail.com> Wed, May 12, 2021 at 2:53 PM
To: Vice Speaker Tina Rose Mufia Barnes <senatormunabarnes@guamlegislature.org>

Dear Vice Speaker,

we want to express our support and appreciation for you in hosting a live Legislative Hearing on H.Resolution 279 on
05/12/2021 at 1:00 pm Eastern.

As people who have fled persecution in their origin country for fighting against injustice and trampling of basic human
rights and freedom, we are very sensitive to the issues raised in H.Res. 279.

In the modern world there is no place for "alien races" treatment, no place for a system of rules of the age of colonies,
no place for separation and inequality doctrine for territories.

We greatly appreciate your initiative to fight for rights of the people of Guam: fair taxation, access to federal programs
and even voting rights. The United States Constitution should be applied “in full” for territories, where the Constitution
applies “only in part”. Your initiative sincerely pleases our hearts and inspires us!

Among the said above there is another aspect of segregation policy towards territories - having internal boundaries
between territories and the U.S. Mainland, which creates an unfair set of regulations for territories residents (8 CFR
235.5). Aterritory is not a Reservation!

The Insular Cases and the “territorial incorporation doctrine” are contrary to the Nation’s most basic constitutional and
democratic principles, and should be rejected as having no place in United States constitutional law.

We send you our hearts and a flow of strength for you to remain resilient in this fight for the rights of Guam residents.
You may always count on our support!

Sincerely,
Russian Asylum Seekers in Guam

o Virus-free. www.avast.com

Vice Spaaker Tina Rose Mufia Bames

MAY 2 1 2011
Time1:00
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