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29 Mr. {Shimkus.} I would like to call the hearing to

30 order and recognize myself for 5 minutes for my opening

31 statement. Since our March 12 hearing on the original

32 discussion draft of The Chemicals and Commerce Act, we have
33 been working on a bipartisan basis to find common--oh, my

34 apologies. My apologies. My ranking member is not here. I
35 was just busy. If Jerry would shut off my time? Again, my
36 apologies to my colleagues. I was anxious to get started.

37 So I will now open--start again my opening statement for this
38 hearing. Since our March 12 hearing on the original

39 discussion draft of The Chemicals and Commerce Act, we have
40 Dbeen working on a bipartisan basis to find common ground.

41 The revised discussion draft before you today contains

42 several significant changes from the earlier version. I

43 won't itemize them now, but I will mention a few highlights.
44 In Section 4, we have added new authority for EPA to

45 require the development of new hazard and exposure

46 information for priority designation purposes. In Section 5,
47 instead of requiring EPA to grant exemptions for byproducts
48 from Section 5 notice requirements, the new draft gives the

49 EPA discretion to decide whether to grant such an exemption.
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50 Section 6 includes several important changes. The draft now
51 requires EPA to evaluate the risk of harm that chemical

52 substance poses to human health or the environment based upon
53 four specific factors. One is the nature and magnitude of

54 risk. Two is the important--the impact on potentially

55 exposed sub-populations. Three is whether harms has

56 occurred. And, four, the probability that harm will occur

57 from use of a chemical substance.

58 The new draft also makes it explicit that in making such
59 risk evaluations, EPA is not to consider economic costs or

60 Dbenefits. Section 6 also now includes a new alternative risk
61 evaluation option for EPA to determine at any time that a

62 chemical not designated as a high priority will not present a
63 risk of harm in the absence of Section 6 restrictions on it.
64 The section also now adds deadlines for EPA to make action on
65 existing individual chemicals. EPA must complete a risk

66 evaluation within four years after designating a chemical as
67 high priority, and must promulgate any restrictive rule on an
68 existing chemical within three years after finishing the risk
69 evaluation. The revised draft would allow for extensions to
70 factor in additional information, but the total of all

71 extensions could not exceed three years.
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72 With respect to preemption, we changed the effect of an
73 EPA designation of a chemical substance as low priority. In
74 the previous draft, a low priority designation would have

75 preempted any state regulation of a chemical substance. The
76 revised draft limits the preemption effect of a low priority
77 designation to state regulations established after the low
78 priority designation, leaving in place state regulations in
79 effect when the low priority designation is made.

80 We also want to ensure we are using a strong scientific
81 process, which is why the revised draft streamlines the

82 science and information quality provisions of the Bill.

83 Specifically, details about science, including a definition
84 of best available science and some details on information,
85 quality requirements are replaced by codification of five

86 science assessment factors currently used administratively by
87 the EPA. The revised draft also clarifies which decisions
88 under TSCA must be made based on weight of such scientific
89 evidence. Today, we will get the reaction of the

90 administration, and we welcome back our friend, Jim Jones,
91 Assistant Administrator of the EPA, just for that purpose.
92 We will also hear from a variety of stakeholders, many of

93 whom will have to live with The Chemicals and Commerce Act



This is a preliminary, unedited transcripté The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

94 once it becomes law.

95 I appreciate all of our committee colleagues who have

96 put so much time and effort into this legislative effort.

97 TSCA reform is neither easy nor simple, and there is still no
98 guarantee that we will succeed in forging a consensus Bill

99 this year. All I can promise is my best effort, working

100 directly with my colleagues on both sides of the aisle to get

101 there.
102 And with that, I would--I have a couple--a minute left.
103 No one seeking recognition on my side. I yield back my time

104 and recognize Ranking Member Mr. Tonko from New York.

105 [The prepared statement of Mr. Shimkus follows:]

106 kkkxkkkkkkkkkxkx COMMITTEE INSERT ****xk%%k***%%**k*
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107 Mr. {Tonko.} Thank you, Mr. Chair, for holding this
108 hearing on the discussion draft for TSCA reform that was

109 released last week.

110 At the last hearing, we heard from witnesses from

111  industry and the public health community on the initial

112 proposal for revising TSCA. Initial reviews from industry
113 witnesses were mixed but mostly favorable. The views of the
114 public health, labor and environmental community were very
115 critical. We have had a lot of helpful testimony from our
116 earlier hearings. Our staffs have been meeting for several
117 months now. And of course, we have 40 years of experience
118 with the existing law.

119 While this new discussion draft incorporates some new
120 language based on the ongoing discussions, it reflects very
121 1little progress on the core issues and problems with the

122 federal chemicals management program under TSCA. It does not
123 incorporate changes to address the major areas of concern
124 that Democrats have raised. In short, it is disappointing.
125 I am willing to keep working on this. And I know the
126 other Democratic members who are engaged in this process are

127 also willing to continue. But time is short. We have little
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128 time left in this Congress, and we are going to have to

129 engage in a more productive process if the goal is to produce
130 a Bill with real potential to become law.

131 This discussion draft falls far short of providing the
132 Environmental Protection Agency with the authorities they

133 need to evaluate the potential risks associated with

134 chemicals currently in commerce or those that are entering
135 the market for the first time.

136 At our last hearing, all the witnesses indicated that
137 the safety standard in the Bill should be determined on the
138 Dbasis of health and environmental information alone.

139 Determining how you meet the standard, risk management should
140 incorporate information about cost and benefits associated
141 with alternate ways to reduce a chemical's risks. This draft
142 does not achieve that necessary distinction. What happened
143 to the safety determination? The public does not have

144 confidence in this program. A revision of TSCA must restore
145 public confidence in the safety of chemical products. Public
146 confidence is indeed good for business, essential for

147 business.

148 The stated purpose of the Bill is to provide for the

149 safe and efficient flow of chemicals in interstate and
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150 foreign commerce. But once you read beyond the findings, the
151 word safety is not mentioned again until the section of the
152 draft dealing with confidential business information. In
153 that context, there is more emphasis on protecting

154 intellectual property than ensuring that adequate health and
155 safety information are available to risks or respond to an
156 emergency.

157 Mr. Chair, I hoped for more progress by this points.
158 And I am sure we all did. But this proposal does more to
159 maintain the status quo than it does to move us forward. 1In
160 some respects, it weakens current law. The draft does not
161 reflect compromise or balance the desires of all

162 stakeholders. A balanced approach is needed to garner broad
163 based support. Of course, as the majority, you can find the
164 votes to move a Bill forward. But a partisan Bill that does
165 not incorporate even the most modest recommendations of the
166 public health and environmental communities will not become
167 law. A Bill that does not provide EPA with the authorities
168 needed to ensure that chemicals in commerce are safe,

169 authorities that independent analyses by the Government

170 Accountability Office has recommended, will not become law.

171 A Bill that broadly preempts state's authorities to protect
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172 their citizens will not become law. There is still time to
173 produce a good Bill.

174 As I said earlier, I am willing to continue working on
175 this with you. I believe the reform of TSCA is a worthy

176 effort that we can craft legislation that would be supported
177 by a majority of our committee's membership. I know the

178 Democratic members want to keep working toward a compromised
179 Bill that we can support, that will be supported by this

180 Administration and the public interest community and

181 industry, and that has a chance to become law. Let us get
182 Dback to work on this.

183 We have been very fortunate in having excellent

184 witnesses on this topic. I look forward to today's

185 testimony, and I hope that today's witnesses will provide us
186 with additional suggestions on how to achieve a Bill that
187 will serve the public and serve this--the industry. Thank
188 vyou all for participating in the important hearing. Again,
189 Mr. Chair, thank you for hosting this hearing.

190 [The prepared statement of Mr. Tonko follows:]

191 khkkxkkkkkkkkkxkx COMMITTEE INSERT ****%%%k***%%%**
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192 Mr. {Shimkus.} I thank my colleague. I now turn to

193 Chairman of the Full Committee, Mr. Upton, for 5 minutes.

194 The {Chairman.} Thank you, Mr. Chairman.

195 You know, our work to reform TSCA indeed has come a

196 long, long way. Member interest, direct involvement on a

197 bipartisan basis has been encouraging and helpful. And I

198 understand that we are not quite there yet. But today, we
199 are going to get some constructive input from the

200 administration, which is vital on any issue as important and
201 as complex as TSCA reform.

202 While we made changes from our earlier draft to the

203 legislation, our overarching objectives remain the same. We
204 want to reinforce public confidence in the safety of chemical
205 substances contained in a wide variety of products that we
206 encounter every single day. And we want to ensure the free
207 flow of commerce among states and with our trading partners.
208 The key focus of the legislation is on so called

209 existing chemicals. These include the thousands of chemicals
210 that have been on the market for decades, which have not gone
211 through the TSCA new chemical review process. Some of these

212 are particularly high priority, especially given human
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213 exposure to them. The draft legislation before us today is
214 aimed at initiating a systematic process to review these

215 chemicals and determine which uses of them are safe, and

216 whether or not we need any requirements or restrictions.

217 The workload requires both a high level of expertise and
218 effective program management at the EPA. That is why we are
219 especially glad to have Assistant Administrator Jim Jones
220 today with us. We appreciate this technical assistance that
221 you have provided thus far, and want to continue working

222 closely with your agency as we complete work on this

223 legislation.

224 We also welcome our stakeholder panel. We need to hear
225 from them how some of our ideas for structuring a legislation
226 will play out in the real world. Does it reinforce public
227 confidence in chemical safety? Does it encourage innovation
228 and economic growth? We welcome constructive suggestions.
229 I particularly want to thank Mr. Shimkus for his

230 leadership on this issue and efforts to find bipartisan

231 common ground. The law has not been updated in nearly 40
232 years. It has been a very challenging task. But this draft
233 Bill gets us closer towards our objective of a commonsense

234 law that indeed does protect the public health and further
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235 encourages our manufacturing renaissance.
236 Yield back.

237 [The prepared statement of Mr. Upton follows:]

238 khkkxkkkkkkkkkxk*x COMMITTEE INSERT *****%%k*k**%%%k*k*
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239 Mr. {Shimkus.} The gentleman yields back his time. The
240 Chair now recognizes the Ranking Member of the Full

241 Committee, Mr. Waxman, for 5 minutes.

242 Mr. {Waxman.} Thank you very much, Mr. Chairman.

243 When the subcommittee convened in March to examine the
244 Chairman's proposal to reform the Toxic Substances Control
245 Act, I said I wanted to work with the majority to see if we
246 could reach a bipartisan agreement. My Democratic colleagues
247 and I have been willing to be creative and bridge differences
248 to make progress on this issue. We know that the nation's
249 chemical safety net is broken and inadequate.

250 Unfortunately, if the goal is a broadly supported

251 Dbipartisan Bill, this process is currently failing. To reach
252 agreement, we need to acknowledge that industry cannot get
253 its wish list. No one can. Environmental groups, public

254 health organizations, labor unions and many others all have
255 important interests at stake. And if we want a law, we will
256 have to work together to address those concerns.

257 Over the last few months, our staffs have met

258 periodically to--to discuss TSCA reform. But these

259 discussions have never turned into negotiations. The
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260 majority has wanted to write the Bill unilaterally. And

261 there has never been an attempt to work out Bill language
262 together. It is the Chairman's prerogative to handle the
263 subcommittee's business in this way, but I think it is a

264 mistake.

265 Let us look at where the stakeholders are. Since our
266 last hearing, six additional industry trade associations have
267 announced their support for this process, though not

268 necessarily for the draft itself. If the goal is building
269 industry support, well, we are making progress. But the

270 public health groups remain in strong opposition to the

271 draft. They say the draft won't protect public health and
272 the environment, and in fact remains weaker than even the
273 status quo of chemical regulation. Key unions and

274 environmental groups share their concerns. And state

275 governments are raising serious objections as well.

276 A key premise of TSCA reform, which has been supported
277 by almost all the stakeholders, is that the " ‘cost benefit''
278 standard for regulating dangerous chemicals under current law
279 is unworkable and should be replaced by a risk based

280 approach. But this draft retains the cost benefit standard,

281 leaving American families, and especially children, without
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282 adequate protection from the adverse effects of toxic

283 chemicals.

284 The draft contains sweeping preemption provisions that
285 will preempt popular state and local laws throughout the

286 country, including recently enacted laws relating to

287 hydraulic fracturing. Although it has been requested a

288 number of times, the majority still hasn't explained which
289 state and local laws they intend to target for preemption.
290 The Bill would even overturn recent reforms made by EPA to
291 enhance transparency. Under these provisions, EPA would be
292 prohibited from revealing the identity of chemicals that

293 cause serious health and environmental harm. This will harm
294 companies that are marketing safer consumer products and make
295 it difficult, if not impossible, for consumers to protect

296 themselves from toxic exposures.

297 I want TSCA legislation to pass. The President's Cancer
298 Panel found that reform of the Toxic Substances Contract Act
299 is critically needed to reduce the incidents and burden of
300 cancer in this country. Chemical exposures are ubiquitous in
301 our society. According to the Centers for Disease Control,
302 their most recent data is that 75 percent of people tested

303 have the commonly used chemical triclosan and--in their
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304 Dbodies. That chemical has been shown to interfere with

305 hormone levels in animals. Seventy-five percent of people
306 tested have this chemical in their body. The CDC also found
307 five different PBDEs in more than 60 percent of participants.
308 These chemicals have been linked to serious health concerns,
309 including rising autism rates. And these chemicals are

310 showing up in the bodies of Americans at levels 3 to 10 times
311 higher than found in European population.

312 We need a law to protect the public from these

313 exposures. But this process isn't working. We need to

314 Dbridge our differences, not extenuate them. I am not ready
315 to give up, but I do have a suggestion. I think we should
316 consider scaling back the ambition of this effort. Let us
317 focus on where we can find agreement. Let us see if we can
318 return to the drawing board and come up with a streamline

319 proposal that can truly be bipartisan.

320 I know I am echoing the sentiments expressed by the

321 Ranking Member of the subcommittee. And, Mr. Chairman, I

322 hope you will take them to heart. Yield back my time.

323 [The prepared statement of Mr. Waxman follows:]

324 I e e A A g db db b b b b i 4 COMMITTEE INSERT kkhkkhk kA AkA Kk hh Kk kK%
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325 Mr. {Shimkus.} The gentleman yields back his time,
326 thanks you for your comments. The Chair now recognizes the

327 Honorable Jim Jones, Assistant Administrator, Office of
328 Chemical Safety and Pollution Prevention of the United States
329 Environmental Protection Agency. Your full statement's in

330 the record. You have 5 minutes. And welcome.
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331 "TESTIMONY OF HONOROABLE JIM JONES, ASSISTANT ADMINISTRATOR,
332 OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVENTION, U.S.
333 ENVIRONMENTAL PROTECTION AGENCY

334 ATESTIMONY OF HONORABLE JIM JONES

335 } Mr. {Jones.} Good morning, Chairman Shimkus, Ranking
336 Member Tonko, and other members of the subcommittee. Thank
337 you for the opportunity to discuss reform of chemicals

338 management in the United States.

339 It is clear that there is wide agreement on the

340 importance of ensuring chemical safety and restoring the

341 public's confidence that chemicals used in the products they
342 and their families use are safe. This Administration also
343 believes it is crucial to modernize and strengthen the Toxic
344  Substances Control Act to provide the EPA with the tools

345 necessary to achieve these goals and ensure global leadership
346 in chemicals management.

347 We continue to be encouraged by the interest in TSCA
348 reform indicated by the introduction of several Bills in

349 recent years, the hearings on TSCA related issues such as
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350 this one that are being held, and the bipartisan discussions
351 that are taking place. Key stakeholders share common

352 principles on how best to improve our chemicals management
353 programs.

354 We at EPA remain committed to working with this

355 committee and others in both the House and the Senate,

356 members of the public, the environmental community and the
357 chemical industry, the states, and other stakeholders to

358 improve and update TSCA.

359 Chemicals are found in almost everything we buy and use.
360 They can be essential for our health, our wellbeing and our
361 prosperity. However, we believe it is equally essential that
362 chemicals are safe. While we have a better understanding of
363 the environmental impacts, exposure pathways and health

364 effects that some chemicals can have than we did when TSCA
365 was passed, under the existing law it is challenging to act
366 on that knowledge.

367 TSCA gives the EPA jurisdiction over chemicals produced
368 and used in the United States. However, unlike the laws

369 applicable to drugs and pesticides, TSCA does not have a

370 mandatory program where the EPA must conduct a review to

371 determine the safety of existing chemicals. In addition,
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372 TSCA places burdensome legal and procedural requirements on
373 the EPA before the agency can request the generation and

374 submission of health and environmental effects data on

375 existing chemicals. It is also proven challenging to take
376 action to limit or ban chemicals that the EPA has determined
377 to pose significant health concerns.

378 The EPA believes it 1s critical that any update to TSCA
379 includes certain components. In September of 2009, the

380 Administration announced principles to update and strengthen
381 TSCA. These include the need to provide the agency with

382 tools to quickly and efficiently obtain information from

383 manufacturers that is relevant to determining the safety of
384 chemicals. The EPA should also have clear authority to

385 assess chemicals against the risk base safety standard and to
386 take risk management actions when chemicals do not meet the
387 safety standard, with flexibility to consider children's

388 health, economic costs, social benefits and equity concerns.
389 The principles further state that both chemical

390 manufacturers and EPA should assess and act on priority

391 chemicals, both existing and new, in a timely manner. This
392 means that the EPA should have authority to set priorities

393 for conducting safety reviews on existing chemicals based on
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394 relevant risk and exposure considerations. Clear and

395 forcible and practicable deadlines applicable to the agency
396 and industry should be set for completion of chemical

397 reviews, in particular those that might impact sensitive sub-
398 populations. Legislation should also provide the EPA with
399 tools to ensure the protections put in place are carried out
400 and provide a level playing field for the companies that

401 comply.

402 On April 22, 2014, the revised version of The Chemicals
403 and Commerce Act discussion draft was released by Chairman
404 Shimkus. While the Administration has not yet developed a
405 formal position on the discussion draft, there are several
406 important observations that I would like to offer. As stated
407 in the principles above, we feel strongly that updated

408 legislation should include improvements that will provide the
409 EPA with the ability to make timely decisions if the chemical
410 poses a risk and the ability to take actions appropriate to
411 address that risk. The current discussion draft does not

412 include a mechanism that would provide for the timely review
413 of the existing chemicals that may pose a concern, which we
414 believe is vitally important to assuring the American public

415 that chemicals they find in the products they buy are safe.
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416 As stated earlier, the use of Section 6 of TSCA to limit
417 or ban a chemical that poses a significant risk has been a
418 major challenge. By including a standard very similar to the
419 current TSCA Section 6 authorities, the Bill fails to address
420 another key element of meaningful chemical safety reform. 1In
421 the Administration's third principle, which states that when
422 addressing chemicals that do not meet the safety standard,
423 risk management decisions should take into account cost and
424  availability of substitutes, as well as sensitive sub-

425 populations and other factors. The draft Bill's and

426 reasonable risk standard does not align with the approach

427 delineated in the principles.

428 The new chemicals provision of section--in Section 5 of
429 the current discussion draft also does not align with the

430 principles in that they do not require that the EPA conclude
431 that new chemicals are safe and do not endanger public health
432 and the environment, elements of principle two and another
433 keystone of credible chemicals management.

434 Mr. Chairman, thank you again for your leadership on

435 TSCA reform. I would be happy to answer any questions that
436 you or members of the subcommittee have.

437 [The prepared statement of Mr. Jones follows:]
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439 Mr. {Shimkus.} Thank you very much, Mr. Jones. And

440 Dbefore I start, we gave your staff a heads up. And I think
441 they have a copy of the draft Bill. And I would ask that

442 they give that to you, as I will probably refer to some pages
443 in my opening questions. And I would like to recognize

444 myself for the first 5 minutes.

445 Your written testimony suggests the discussion draft

446 does not have a risk based standard for review of chemicals
447 that does not consider cost or benefits, and suggests that
448 the standard in the discussion draft is very similar to

449 current Section 6. Let us take a look at Section 6(b) in the
450 discussion draft. That is page 35, lines 15 to 22. And

451 again, we gave your folks a heads up that we would be doing

452  this.

453 So--and I will--in the old draft, that was a "~ “safety
454 determination.'' The new draft puts focus on risk by calling
455 it more appropriately a "~ “risk evaluation.'' Do you agree

456 that the new draft takes the phrase of--and I quote,
457 " ‘unreasonable risk'' out of Section 6(b), don't you?
458 Mr. {Jones.} Out of Section 6(b), I believe that that

459 is accurate.
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460 Mr. {Shimkus.} So that is a yes?
461 Mr. {Jones.} Yes.
462 Mr. {Shimkus.} Instead, Section 6(b) of the discussion

463 draft requires the EPA to evaluate a chemical for significant
464 risk of harm to human health or the environment, isn't that
465 correct? That is page 35, line 15 to 22 also.

466 Mr. {Jones.} That is correct for Section 6(b). Yes.
467 Mr. {Shimkus.} Thank you. And it lays out explicit

468 factors to weigh in making the risk evaluation, is that

469 correct?

470 Mr. {Jones.} That is correct.

471 Mr. {Shimkus.} And that is in page 37, line 16 and--
472 page 38, line 10. And EPA is directed not to consider costs
473 and benefits at this stage, isn't that correct?

474 Mr. {Jones.} That is correct.

475 Mr. {Shimkus.} And that is in page 38, 1line 11 through
476 23. And Section 6(b) includes requirements that EPA consider
477 the likely impact of the chemical to potentially expose

478 subpopulations, isn't that correct?

479 Mr. {Jones.} That is correct.

480 Mr. {Shimkus.} So there are some things that you like

481 about this revised draft?
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482 Mr. {Jones.} Yes. Absolutely, there are things that I
483 1like about--

484 Mr. {Shimkus.} Thank you. I think the surprising thing
485 was in your opening statement, there was no acknowledgement
486 and some of my colleagues on the other side make no

487 acknowledgement of some significant movements that have been
488 made in some of these areas. Your written statement suggests
489 that the discussion draft version of Section 5 is weaker than
490 existing Section 5. And we hear that from my friends on the
491 other side. So isn't the " 'made present determination'' in
492 Section 5(c) (3) of the discussion draft--that is page 22--the
493 exact same as what is contained in current Section 5(c¢)?

494 Mr. {Jones.} Well, the--that may well be the case. I
495 don't have TSCA in front of me. But if you would like, I

496 could talk about why I think that--

497 Mr. {Shimkus.} Well, I want--I mean, 1s ' "made

498 present'' in this draft and is "~ "made present'' in current

499 law in Section 57

500 Mr. {Jones.} It is.
501 Mr. {Shimkus.} Okay.
502 Mr. {Jones.} But the subsequent findings that the EPA

503 needs to make--
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504 Mr. {Shimkus.} Well, that is what we will follow-up on
505 in these questions. 1Isn't the Section 5 rulemaking authority

506 substantially similar to what EPA currently has available to
507 it under Section 5(e) or 5(f) on page 23?2

508 Mr. {Jones.} I think the existing TSCA Section 5 (e)
509 standard is--allows the agency much more flexibility to

510 prevent a chemical from getting on the market--

511 Mr. {Shimkus.} So your testimony is that this is where
512 it might be weaker, because you do not think that this

513 language that we have is substantially similar to current
914 Section 57

515 Mr. {Jones.} That is correct.

516 Mr. {Shimkus.} Okay. And we would then ask for you
517 what kind of language would the EPA propose to clean that up?
518 Mr. {Jones.} Yeah. Sure.

519 Mr. {Shimkus.} Because with all due respect to my

520 friends on the minority side, we have been asking for months
521 for language and never received any language from anyone on
522 the minority side. So it is tough to negotiate when we pose
523 language and we don't receive any in return. Let me go to--
524 please state whether you support or oppose the following

525 policy choices in the discussion draft, expanding EPA's
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526 existing TSCA authority to require new testing by

527 manufacturers and processors via rule, order or consent
528 agreement. Does this draft do that?

529 Mr. {Jones.} Yes, it does.

530 Mr. {Shimkus.} And isn't order the ability to do an

531 order--a significant improvement over current law and--

532 Mr. {Jones.} Yes.

533 Mr. {Shimkus.} --and previous drafts?

534 Mr. {Jones.} Yes, it is.

535 Mr. {Shimkus.} So that is a good thing?

536 Mr. {Jones.} Yes, it 1is.

537 Mr. {Shimkus.} All right. Thank you. And you are

538 smiling. I like that. Providing this testing authority for
539 prioritization if existing information is not sufficient,

540 does this draft do that?

541 Mr. {Jones.} It does.

542 Mr. {Shimkus.} Another good thing.

543 Mr. {Jones.} That is a good thing. Yeah.

544 Mr. {Shimkus.} Providing this testing authority for

545 performing a risk evaluation on high priority chemicals, does
546 this draft do that?

547 Mr. {Jones.} Yes, it does that.
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548 Mr. {Shimkus.} Providing this testing authority to

549 ensure compliance with control measures for new and existing
550 chemicals, does this draft do that?

551 Mr. {Jones.} You know, Chairman Shimkus, I can't

552 remember specifically whether it does that, as I don't recall

553 that.

554 Mr. {Shimkus.} Okay. But you can see my line of--

555 Mr. {Jones.} Yes.

556 Mr. {Shimkus.} The answer is we believe it does. My
557 time has expired. I would like to now--I have two more. But

558 I do have time--I will let Mr. Tonko now as questions for 5
559 minutes.

560 Mr. {Tonko.} Assistant Administrator Jones, there are
561 many serious issues with this Bill, but I would like to focus
562 on the expansive preemption provisions. Later today, State
563 Senator Michael Moore from the National Conference of State
564 Legislators will testify that, and I quote, "~ States have
565 enjoyed a long history of co-regulation with the federal
566 government in environmental protection and have made sound
567 policy decisions benefiting the American public.'' He goes
568 on to say that the discussion draft will, and I quote,

569 " “strip state's residents of protections enacted by their
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570 elected officials.'' And again quote, "~ leave everyone more
571 susceptible to increased harm from toxic chemicals.'' Mr.

572 Jones, do you agree that the states play an important role in
573 protecting human health and the environment from exposure to
574 toxic chemicals?

575 Mr. {Jones.} I do agree with that.

576 Mr. {Tonko.} The preemption language in the discussion
577 draft is sweeping in scope. We looked at the type of state
578 or local laws and regulations that could be affected. The
579 1list is staggering. So, Mr. Jones, would you agree that the
580 preemption language in this discussion draft is very broad?
581 Mr. {Jones.} I would agree it is very broad.

582 Mr. {Tonko.} In fact, this language is drafted so

583 Dbroadly that state and local regulations of hydraulic

584 fracturing and the chemicals used in hydraulic fracturing
585 could be preempted. Section 17 preempts state and local

586 governments from establishing or implementing a law or

587 regulation requiring the development or submission of

588 information relating to a chemical substance. This could
589 have serious consequences for state requirements for well
590 operators to disclose the chemicals used in hydraulic

591 fracturing fluids. So, Mr. Jones, do you agree that the
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592 preemption language could Jjeopardize state laws requiring the
503 o0il and gas industry to disclose the chemicals used in their
594 hydraulic fracturing?

595 Mr. {Jones.} Yes, Congressman Tonko, I believe that
506 17 (a) (1) (4) right off the bat will preempt some existing

597 disclosure requirements. And then other elements of the

598 provision would do it prospectively. So I think there will
509 Dbe some right of the bat that are preempted for some number
600 of chemicals, and then prospectively there will be continuing
601 additional chemicals preempted.

602 Mr. {Tonko.} Thank you. And what other--what about
603 other states or local laws that are simply notices or

604 disclosures about chemicals? It seems to me they would also
605 Dbe in question. Would you agree?

606 Mr. {Jones.} Yes.

607 Mr. {Tonko.} With respect to the identified problems
608 with TSCA, lack of public confidence, lack of public

609 information about chemicals, timely action to address

610 chemical risks, would you say this sweeping preemption

611 provision is likely to do more or do less to address these
612 issues?

613 Mr. {Jones.} I think that it will--over time, the role
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614 of states will be diminished. And I think that that will

615 decrease the pressure on the agency to move forward as

616 aggressively as I think the drafters were hoping.

617 Mr. {Tonko.} And Section 17 preempts any state or local
618 requirement that prohibits or restricts the use of a chemical
619 substance for so called intended conditions of use. The Bill
620 includes disposal of a chemical as an intended use. As a

621 result, this language could even override state or local laws
622 that limit how drillers dispose of chemical laid and waste
623 water from hydraulic fracturing operations. In New York, for
624 example, numerous counties have passed laws prohibiting out
625 of state well operators from disposing of hydraulic

626 fracturing waste water in county municipal water treatment
627 plants, or using the waste water to treat local roadways in
628 winter. Mr. Jones, are these the type of restrictions that
629 could be preempted by this measure?

630 Mr. {Jones.} As I was saying earlier on some of the

631 issues like notification, I think 17 (a) (1) (B) (4) actually

632 will do that for a number of chemicals. And then other

633 provisions would--could do that prospectively, depending on
634 decisions made at the EPA after the law was passed.

635 Mr. {Tonko.} Thank you. And since we have not received
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636 any specific examples of state and local regulations that are
637 hampering the 770 billion dollar United States chemical

638 Dbusiness, I find this debate quite confusing. States have
639 moved to regulate chemicals in response to public concern

640 because the federal program is not functioning properly.

641 Instead of blocking the states from responding to public

642 concerns about chemicals, I believe we should address the

643 real problem of inadequate authorities from your agency. Do
644 you agree with that assessment?

645 Mr. {Jones.} I would agree with that.

646 Mr. {Tonko.} Frankly, with a stronger federal program,
647 I believe there would be less public pressure to enact state
648 and local laws for chemical regulation. Public health, labor
649 and environmental groups have stated that this draft would,
650 and I quote, "~ “curtail functioning state programs in exchange
651 for a federal program that will continue to be

652 dysfunctional.'' And I don't think we ought to let that

653 happen.

654 With that, Mr. Chair, I yield back.

655 Mr. {Shimkus.} The gentleman yields back his time. The
656 Chair now recognizes the gentleman from Ohio, Mr. Latta, for

657 5 minutes.
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658 Mr. {Latta.} Well, thank you very much, Mr. Chairman.
659 And, Mr. Jones, thank very much for being with us today. I
660 appreciate your testimony.

661 In your November 13 testimony, you testified that

662 current TSCA places challenges legal and procedure

663 requirements on the agency before it can require industry to
664 generate and submit the health and environmental effects

665 information and data on existing chemicals. Does the Section
666 4 of the April discussion draft improve the agency's ability
667 to require the submission of hazard and exposure data and
668 information by authorizing the EPA to obtain it by rule,

669 consent, agreement or issuing an order?

670 Mr. {Jones.} Yes, it does.

671 Mr. {Latta.} You say it does. Thank you. Does the
672 April discussion draft eliminate the need for EPA to find a
673 substance poses an unreasonable risk before requiring new
674 data to be developed?

675 Mr. {Jones.} That is correct. Yeah.

676 Mr. {Latta.} Okay. And also in your testimony, you
677 discuss how there are 84,000 chemicals listed on the TSCA
678 inventory. And EPA's most recent snapshot of chemicals

679 actually in commerce from the 2012 chemical data reporting,
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680 the CDR roll, captured 7,674 chemicals from 2011. Do you
681 believe that the 7,674 number is accurate of the current TSCA
682 inventory, or where do you believe that number would be

683 today?

684 Mr. {Jones.} Thanks. That is a--the 7,000 number are
685 chemicals that are produced that greater than 25,000 pounds
686 per year at any given facility. The 84,000 number are those
687 chemicals that have ever been on the inventory. So the

688 actual number of chemicals in commerce would fall between
689 those two. I think that the 7,000 number captures those that
690 are produced at relatively large quantities. There are

691 clearly going to be some number of compounds that are

692 manufactured at less than 25,000 pounds or at a single

693 facility that are just not required to report under the CDR.
694 Mr. {Latta.} Okay. And then when we talk about that
695 84,000 number, is that correct or is that misleading?

696 Mr. {Jones.} It depends on how one uses it. We don't
697 think it reflects the number of chemicals in commerce. It
698 reflects the number of chemicals that ever have been placed
699 on the TSCA inventory. So we think it doesn't reflect the
700 number of chemicals in commerce.

701 Mr. {Latta.} Okay. And then you also mentioned in your
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702 testimony on page two, I saw that the 60,000 or so chemicals
703 that were grandfathered in 1976. How long would you estimate
704 it would take to evaluate those 60,000 chemicals?

705 Mr. {Jones.} Well, yeah. That sort of goes back to

706 your earlier observation about the 7,400 number.

707 Mr. {Latta.} Um-hum.

708 Mr. {Jones.} I think that that represents the universe
709 of chemicals we would want to keep our sites on first,

710 because they are the ones that are being produced at

711 relatively large quantities. And for that universe, I think
712 it would take some time for the agency to get through all

713 that--

714 Mr. {Latta.} Well, on an estimate, just--not just on
715 the 60,000, but on that 7,674 number, how long--just say, you
716 know, ballpark estimate would that take?

717 Mr. {Jones.} It would take several decades to get

718 through all--a number of that--

719 Mr. {Latta.} So--okay. Like 30 years then, when you
720 say several?

721 Mr. {Jones.} That's not an--

7122 Mr. {Latta.} Okay. Any idea--what would the cost be to

723 do that evaluation on those--not on the 60,000. Now, we're
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724  just going back to the 7,600.

725 Mr. {Jones.} So in the early years, because we are

726 required to set priorities, we would be doing the harder

727 things first. And so we would be doing fewer of them in

728 early years. I think after we got through the first thousand
729 or so, I think you would see the number we would complete in
730 a given year would--could potentially increase very

731 dramatically so that you would see in the latter years a much
732 higher number of chemicals being assessed than you would see
733 in early years, even though you might have the same number of
734 dollars being spent in any given year. We have not costed
735 out what it would take to get through all of the chemicals.
736 The discussion draft actually doesn't require us to operate
737 at any pace. And so it would be hard to estimate what it

738 would take to get through when you don't have a pace that you
739 are mandated to work through.

740 Mr. {Latta.} And also doesn't the state preemption

741 under the discussion draft only kick in if EPA hasn't taken
742 action on a particular chemical?

743 Mr. {Jones.} Well, that is the--you know, and it may
744  have been a drafting issue. I just don't--I don't know. But

745 I have referred to it a number of times. And I am sorry if I
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746 am misstating it. But the provision in 17 (a) (1) (B), and I
747 Dbelieve it is (4), actually preempts a state if the agency,
748 Dbefore passage of the law, has issued an order of consent
749 agreement, a rule under Sections 5 or 6. And that is a

750 rather large universe of chemicals that is particular under
751 Section 5. So there--and again, I am not really sure what
752 the--that provision was designed to do. But the way we are
753 reading it, it preempts things from the date that the law
754 passed for anything that already has a significant new use
755 rule, anything that already has a consent agreement. Other
756 than that provision, what you said, Congressman, 1s accurate.
757 It is prospective action on the part of the EPA.

758 Mr. {Latta.} Thank you very much. And, Mr. Chairman,
759 my time has expired, and I yield back.

760 Mr. {Shimkus.} The gentleman yields back his time. The
761 Chair now recognizes the Ranking Member of the Full

762 Committee, Mr. Waxman, for 5 minutes.

763 Mr. {Waxman.} Thank you, Mr. Chairman. For decades,
764 the Toxic Substances Contract Act has operated under an

765 unreasonable risk standard, which requires EPA to perform a
766 cost benefit analysis to determine whether or not a chemical

767 is to be regulated. This approach has proven unworkable.



This is a preliminary, unedited transcripto The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

768 Only five chemicals have been regulated under Section 6 of
769 the--of TSCA since 1976.

770 Mr. Jones, you testified in November that EPA needs to
771 have clear authority to assess chemicals against a risk based
772 safety standard and to take risk management actions when the
773 chemicals do not meet that standard. Costs would still come
774 into play in figuring out how best to regulate a chemical,
775 Dbut we shouldn't use cost to determine whether the public

776  should be protected from a chemical exposure. Not only has
777 EPA endorsed this risk based approach, so have a broad range
778 of stakeholders.

779 At our last hearing in March, there were--there was

780 unanimous agreement among the witnesses that chemicals should
781 be held to a risk based safety standard. Mr. Jones, does the
782 revised draft use a risk based safety standard, or does it
783 maintain a cost based approach to risk?

784 Mr. {Jones.} It, Congressman, takes a risk/cost

785 Dbalancing, which is pretty much the standard in TSCA right
786 now.

787 Mr. {Waxman.} So if this language were enacted, EPA

788 would have to balance the economic cost of regulating against

789 the adverse health and environmental effects of a chemical
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790 Dbefore establishing any protections, is that right?

791 Mr. {Jones.} That is correct.

792 Mr. {Waxman.} I would like to explore how this would
793 work in the real world. Let us say that this language is
794 enacted and EPA evaluates a toxic chemical. Let us say that
795 EPA determines that the chemical causes cancer. Before EPA
796 would be able to take any action at all to limit the

797 chemical's use in children's products, for example, EPA would
798 need to weigh the cost to the industry of such action, is
799 that right?

800 Mr. {Jones.} That is correct.

801 Mr. {Waxman.} So this proposal would require EPA to
802 look at the cost to industry in determining whether to

803 protect our kids from chemicals that cause cancer, is that
804 accurate?

805 Mr. {Jones.} We would have to take into consideration
806 the cost to industry and any broader societal costs as well.
807 Mr. {Waxman.} Okay. I think many in the public would
808 listen to this discussion and find this proposal morally

809 questionable. I share those concerns, and we don't need to
810 take this approach. Time and again, we have shown that when

811 there is a clear goal for protecting health, industry has the
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812 creativity and know how to get the job done. I am also

813 concerned whether the approach in this draft is even

814 workable. 1Is EPA good at projecting industry innovation?
815 Will EPA give the proper weight to industry costs?

816 Mr. {Jones.} That is a great question, Congressman. We
817 tend to have a very difficult time predicting where

818 innovation is going. So we often, almost always, will

819 predict the cost in the absence of innovation, and then just
820 straight line it out. Our experience, however, has shown
821 that industry is incredibly innovative, and rarely do those
822 costs hold over time. They typically drop off quite

823 dramatically as industry innovates, and those costs go away.
824 Mr. {Waxman.} So as a result, when you look at the

825 costs, you end up overstating those costs because you really
826 can't predict whether they are going to be innovative enough
827 to hold down the costs?

828 Mr. {Jones.} That is correct.

829 Mr. {Waxman.} Do you think that we can protect our kids
830 and keep industry's costs manageable if we use a risk based
831 standard that sets a clear goal of protecting health and the
832 environment?

833 Mr. {Jones.} I believe we can. Just to be clear, the
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834 administration principle thinks there should be risk based
835 standards, that cost should be a factor in how we achieve the
836 standard. But it has a role, as opposed to having a

837 balancing of trying to numerically quantify the monetary

838 value of the benefits with the monetary value of the costs.
839 Mr. {Waxman.} But not in setting the standard itself?
840 Mr. {Jones.} In setting the standard, we think we need
841 to have the flexibility to consider costs in the setting of
842 the standard.

843 Mr. {Waxman.} But you would set the standard with the
844 expectation that the standard would be met, and you are not
845 looking at just what the industry says the cost will be

846 because you can take into account if you have the flexibility
847 that almost always in the environmental area that costs are
848 less than what is predicted in the beginning?

849 Mr. {Jones.} The goal would always be to achieve the
850 safety standard. We would want to be able to consider if the
851 scenario where there is a very high cost for very marginal
852 changes in safety that we may have a little lower bar in that
853 kind of a context. We would want--we would not want to be
854 precluded from having a cost consideration.

855 Mr. {Waxman.} Okay. Let me just say in closing, Mr.
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856 Chairman, that I think there is a consensus outside this room
857 that for safety standard in TSCA should be risk based. I am
858 disappointed the draft doesn't reflect that consensus. I
859 understand there will be a markup of this Bill later in the
860 month, and I hope we will be able to focus on areas of

861 agreement and abandon these controversial proposals. Yield
862 Dback my time. Thanks.

863 Mr. {Shimkus.} The gentleman yields back the time. The
864 Chair now recognizes Chairman Emeritus, Mr. Barton, for 5
865 minutes.

866 Mr. {Barton.} Thank you, Mr. Chairman. We Jjust heard
867 from the Chairman Emeritus on the Democratic side, or the
868 former chairman and the current ranking member. I am the
869 former chairman, the chairman emeritus on the majority side.
870 So you kind of get the good, the bad and the ugly here, I
871 guess. Mr. Waxman seems to think that this discussion draft
872 is too strong. And he talked about the risk based standard
873 approach that he would prefer. I think quite frankly Mr.
874 Shimkus and Mr. Upton and their staffs are trying very hard
875 to find the middle of the road approach. And I have some
876 unease that maybe they are going too far to the left, quite

877 frankly. But I understand what they are attempting to do.
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878 So you get both sides of it in these two rounds of

879 questioning.

880 My first question to you as an Assistant Administrator
881 of the Office of Chemical Safety, is that a Senate

882 confirmation position, or is that a political appointee but
883 not Senate confirmed?

884 Mr. {Jones.} It is a Senate confirmed position.

885 Mr. {Barton.} It is Senate confirmed. And what did you
886 do before you assumed this position?

887 Mr. {Jones.} I have been a career employee at the EPA
888 until Administrator Jackson asked me if I would be interested
889 in the Senate confirmed position--

890 Mr. {Barton.} So you have a--I would assume you have a
891 technical background in this field in--

892 Mr. {Jones.} I actually have a policy and economics
893 background.

894 Mr. {Barton.} Okay. Okay. I didn't--I wasn't here
895 when you gave your opening statement. I would assume that
896 EPA either has no position or is moderately opposed to this,
897 is that fair?

898 Mr. {Jones.} We have identified a number of areas that

899 we think are not in alignment with the administration
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900 principles that we have pointed out.

901 Mr. {Shimkus.} If the gentleman would yield just for a
902 second? But--and being fair, you also identified a lot of
903 yes answers to my questions on positive movements of this

904 Bill, would that be correct, Mr. Jones?

905 Mr. {Jones.} That is correct. Yes.
906 Mr. {Shimkus.} Thank you.
907 Mr. {Barton.} Well, I would hope so. Well, given how

908 hard you are working to make it acceptable, I think that is a
909 good thing. If this--if what the Chairman has suggested in
910 this--these proposed changes stick, what would the

911 recommendation be in terms of passage if we get it out of

912 committee and to the floor?

913 Mr. {Jones.} Well--

914 Mr. {Barton.} Do you think the administration would be-
915 -

916 Mr. {Jones.} And I think the administration would like

917 to see a Bill that aligns with its principles. And I think
918 that the areas where I have pointed out that are not in

919 alignment are a big enough deal that there would be--the
920 administration would have some problems with the ones--

921 Mr. {Barton.} What is the biggest problem in the
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922 discussion draft?

923 Mr. {Jones.} I think the safety standard is probably
924 the biggest one. The new chemicals issue I pointed out is
925 probably second. And then the pace of the agency working on
926 existing chemicals, by the biggest areas.

927 Mr. {Barton.} If you go out into the real world, I

928 think that the industry that TSCA regulates have really,

929 really tried to do the right thing. Where do you see the

930 Dbiggest problem? Is it noncompliance with the existing

931 regulations, or is it new--just is it the new chemicals

932 coming online that are the biggest problem, or are existing
933 chemicals not--the industry not properly evaluating under

934 current law?

935 Mr. {Jones.} That is a great question, Congressman

936 Barton. I couldn't agree with you more. As a matter of

937 fact, until this hearing was called, I was supposed to be in
938 Bentonville, Arkansas, today at Walmart who I think has been
939 a real leader in this space in trying to get ahead on safer
940 chemicals. I think some of the chemicals coming behind me in
941 the next panel have been real leaders. New chemicals I don't
942 Dbelieve is where the challenge has been. I think it has been

943 with existing chemicals. And there, I think it is a subset
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944 of existing chemicals. We looked at about 1,000 chemicals of
945 that entire universe that Congressman Latta pointed out as
946 chemicals that have expressed some hazard that we think it is
947 really important to--for the agency to evaluate for safety
948 assessment purposes. But because we never have done that,
949 you know--unless a retailer who is telling you they won't

950 accept it, I don't know why a company wouldn't continue to
951 manufacture those. So I think it is existing chemicals. And
952 there, I think it is actually a relatively--relatively narrow
953 subset. I am talking about 1,000 and not, you know, 40,000
954 or 20,000.

955 Mr. {Barton.} Right.

956 Mr. {Jones.} It is still a big number. But I agree

957 that I think many consumer facing companies and retailers

958 have been way out front on this issue, much further out front
959 than we have.

960 Mr. {Barton.} My time has expired. But, Mr. Chairman,
961 I want to commend you and the Ranking Subcommittee Member,
962 Mr. Tonko. It sure looks to me like you all are trying to
963 find a middle approach. And I am supportive of that. But I
964 do, from the right, want to say let us don't throw the baby

965 out with the bath water, because we still want to--if we are
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966 going to get a revision, it needs to be something that will
967 work in the real world. And I am leery of continuing to give
968 EPA too much discretion, because I think the more explicit we
969 can deem what they should do, the greater the probability is
970 that they will do their regulatory function in a fair manner.
971 And with that, I yield back.

972 Mr. {Shimkus.} The gentleman yields back his time. The
973 Chair now recognizes the gentleman from Michigan, Mr.

974 Dingell, for 5 minutes.

975 Mr. {Dingell.} Mr. Chairman, I thank you for your

976 courtesy. I commend you for the hearing. And I am very

977 pleased to see you working on this legislation.

978 Back in 1976, I submitted a report language in regard to
979 weaknesses that exist in the current Toxic Substances Control
980 Act. I stated it was essential for the protection of public
981 health and the environment that EPA have a firm mandate for a
982 comprehensive approach to protection from hazards due to

983 chemical substances, and that such success would only lead to
984 legislative directives and adequate funding support.

985 Mr. Jones, you stated in your testimony that in order to
986 be successful, EPA must have the resources it needs to

987 protect the American people from exposure to harmful
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988 chemicals. I am satisfied that that has been a lack that you
989 have confronted down there. Now, under CICA, does EPA have
990 appropriate resources to quickly and efficiently implement
991 the various framework, process, criteria and guidance

992 provision which must be in place prior to EPA beginning

993 action on specific chemicals, yes or no?

994 Mr. {Jones.} I think it is more a gquestion, Congressman
995 Dingell, of the years which were provided is probably a

996 1little bit too short.

997 Mr. {Dingell.} Okay. So I am--you are telling me no on
998 this. And I am asking you to submit to us additional

999 information--

1000 Mr. {Jones.} Sure.

1001 Mr. {Dingell.} --so that we will have a clear picture
1002 of what the needs are. And I ask unanimous consent that

1003 that, Mr. Chairman, and other matters be inserted into the
1004 record in the appropriate fashion and place.

1005 Mr. {Shimkus.} Without objection, so ordered.

1006 [The information follows:]

1007 khkkxkkkkkkkkkxkx COMMITTEE INSERT ****%%%k***%%%**
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1008 Mr. {Dingell.} Now again, Mr. Jones, once EPA is able
1009 +to take action on specific chemicals under CICA, does the EPA
1010 have the resources needed to quickly and efficiently

1011 determine prioritizations, assessments, determination and

1012 risk managements, yes or no?

1013 Mr. {Jones.} I am sorry, Congressman. Those are little
1014 more than yes or no questions. But the Bill doesn't require-
1015 -

1016 Mr. {Dingell.} Just yes or no.

1017 Mr. {Jones.} Well, the Bill doesn't require--

1018 Mr. {Dingell.} And I am asking you to submit in greater

1019 detail, because we don't have a lot of time to toe dance

1020 around on this.

1021 Mr. {Jones.} I would say yes, but the number we would
1022 do would be I think disappointingly small.

1023 Mr. {Dingell.} Well, that is almost a comical answer
1024 here. Now, EPA has over 84,000 chemicals listed in its TSCA
1025 inventory, and a little over 200 have been acted on in 37
1026 years. It doesn't make it look like you have authority here,
1027 or that you have resources. EPA has identified an initial

1028 work plan of chemicals for assessment which includes 83
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1029 substances in addition to identifying several hundred

1030 chemicals on the safer chemical ingredients list. Is that
1031 true, yes or no?

1032 Mr. {Jones.} Yes.

1033 Mr. {Dingell.} All right. Under current TSCA, does EPA
1034 have the appropriate resources to complete more than 20 risk

1035 assessments per year on existing chemicals?

1036 Mr. {Jones.} No.

1037 Mr. {Dingell.} Please answer yes Or no.

1038 Mr. {Jones.} No.

1039 Mr. {Dingell.} Would you respond in addition for the

1040 record on that matter?

1041 Mr. {Jones.} Yes.

1042 Mr. {Dingell.} ©Now, what kind of resources would EPA
1043 need in order to perform the 20 or more additional risk

1044 assessments per year, please submit that for the record.

1045 Mr. {Jones.} Sure.

1046 Mr. {Dingell.} So we have a descent appreciation of our
1047 needs here. Now, as you know, I have had the privilege to
1048 1live in the Great Lakes region, home for 20 percent of the
1049 world's fresh water supply, as well as tremendous hunting and

1050 fishing and recreational areas. Many of my constituents have
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1051 voiced concerns that CICA does not ensure adequate public
1052 health and safety standards needed for high risk toxic

1053 chemical contamination found in this region. Would EPA be
1054 Dbetter able to regulate new and existing chemicals if they
1055 were granted authority to set priorities for conducting

1056 safety reviews based on relevant risks and exposure

1057 conditions, yes or no?

1058 Mr. {Jones.} Yes.

1059 Mr. {Dingell.} Would you please submit amplification
1060 for the record on that?

1061 Mr. {Jones.} Sure.

1062 Mr. {Dingell.} ©Now, if both chemical manufacturers and
1063 EPA had the ability to assess and act on priority chemicals
1064 1like those potentially found in the Great Lakes, would EPA be
1065 ©better able to regulate these chemicals in timely manner, yes
1066 or no-?

1067 Mr. {Jones.} Yes.

1068 Mr. {Dingell.} ©Now, would you please submit

1069 amplification on that for the purposes of the record?

1070 Mr. {Jones.} Yes.

1071 Mr. {Dingell.} Now, it is my concern that if Congress

1072 fails to provide necessary funding to a new TSCA program,
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1073 public health protections will be left without legs to stand
1074 on. As I mentioned in a number of previous hearings, any
1075 overhaul, this law must be a broad bipartisan one. It is my
1076 hope that this subcommittee will find a process to ensure
1077 that all stakeholders have the opportunity to see their

1078 concerns reflected in a final Bill. I continue to be

1079 committed to fulfilling this need, and I intend to work with
1080 my colleagues in creating reform that industry, consumers,
1081 environmental and public health groups desperately want and
1082 need. And you, Mr. Chairman, I commend you for your

1083 legislation and for the hearings. I thank you. These are
1084 questions that have got to be answered if we are proceeding
1085 in the proper way on this. This is a piece of legislation
1086 that has sat around, and I think will probably sit around
1087 until hell freezes over if something is not done about it.
1088 So thank you for your leadership.

1089 Mr. {Shimkus.} I thank my colleague. And the Chair now
1090 recognizes the gentleman from West Virginia, Mr. McKinley,
1091 for 5 minutes.

1092 Mr. {McKinley.} Thank you, Mr. Chairman. Let me just
1093 begin by applauding you. Your line of questioning at the

1094 Dbeginning of this hearing was--they were right on. You were
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1095 able to demonstrate that there has been progress made with
1096 it. And I appreciate that. I think they were very good
1097 questions with that.

1098 I am just curious, Mr. Jones, Mr. Tonko has said that
1099 this current draft weakens current law. I heard Mr. Waxman
1100 say that it doesn't protect public health. I heard him them
1101 go on to say that it may even be--chemicals may be

1102 contributing to the rate of autism in this country. Do you

1103 agree with all those three statements?

1104 Mr. {Jones.} We have been trying to evaluate--
1105 Mr. {McKinley.} Let us take it--yes or no?
1106 Mr. {Jones.} We have been trying to evaluate this and

1107 other forms of legislation--
1108 Mr. {McKinley.} Yes or no, please. Do you agree with

1109 it that it is--it weakens current law?

1110 Mr. {Jones.} I don't think I would take an opinion on
1111 that.
1112 Mr. {McKinley.} Okay. Does it--has it weakened public

1113 safety, public health?
1114 Mr. {Jones.} It does not advance public health in the
1115 way that we think it--

1116 Mr. {McKinley.} Does it have a link to autism?
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1117 Mr. {Jones.} One of the problems that we have in the
1118 chemical space is that because there's not been enough data
1119 generated, it is hard to make statements with respect to

1120 issues like that.

1121 Mr. {McKinley.} I have heard--and I am just curious.
1122 If it does any of those three, who is responsible for that?
1123 Is it the industry? Is--are we developing a profile across
1124 America? Is that what is trying to come out of this Congress
1125 is the chemical industry is trying to weaken existing law?
1126 It wants to increase autism? It wants to increase--decrease
1127 public health? Is that what you see in an overview of 30,000
1128 feet what this Bill does?

1129 Mr. {Jones.} I see an honest effort on the part of a
1130 lot of people to make improvements, and I see disagreements
1131 amongst stakeholders as to whether or not it is--

1132 Mr. {McKinley.} But if the threat continues to be that
1133 it is doing these and other things, you are saying about

1134 safety and new chemicals, if it has--are we--I want to make
1135 sure I understand your testimony and those from the other
1136 side of the aisle. That this is the chemical industry itself
1137 is causing these problems? Because if it is not the chemical

1138 industry, then it is our staff is writing these things to
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1139 decrease public safety and public health and weaken the

1140 current law? Who has got the--who wrote the words to make it
1141 negative?

1142 Mr. {Jones.} You know, I am on the outside here. And I
1143 am not holding the pen. And I can't speak to the

1144 motivations, nor do I choose to try to understand really the

1145 motivations.

1146 Mr. {McKinley.} Do you really think the chemical

1147 industry is trying to hurt the public health?

1148 Mr. {Jones.} No, I don't.

1149 Mr. {McKinley.} Okay. Do you think it is trying to

1150 weaken current law?

1151 Mr. {Jones.} You know, I think those are questions for
1152 the chemical industry who are coming up right behind me. I--
1153 Mr. {McKinley.} ©No. I know it is your opinion. I--

1154 maybe we will ask them later. But do you really think they

1155 want to weaken current law?

1156 Mr. {Jones.} Again, I don't--
1157 Mr. {McKinley.} Yes or no?
1158 Mr. {Jones.} I have been in this game for quite a long

1159 time, and I don't attempt to understand all of the

1160 motivations behind all of the players. I try to evaluate
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1161 what the facts are in front of me and make informed decisions
1162 based on that.

1163 Mr. {McKinley.} Do you really think that the rate of
1164 autism is going to be affected by this TSCA reform

1165 1legislation?

1166 Mr. {Jones.} I think that if we had better health and
1167 safety today that we would be making more informed and

1168 protective decisions around chemical safety in the United
1169 States.

1170 Mr. {McKinley.} I would be curious to see--my

1171 grandson's autistic. And in a number of meetings and

1172 discussions we have had with doctors about this, they have
1173 never talked about the chemical industry being behind this.
1174 T just wonder perhaps if this is just one more scare tactic
1175 to try to cause consternation and confusion in our economy
1176 right now, because we have not heard that. So this was the
1177 first time I have heard that today. And shame on people if
1178 they are using a scare tactic to try to get something,

1179 because I think this committee has done a yeoman's job in
1180 trying to correct the problems. And I don't think it is the
1181 chemical industry that is trying to weaken any of these

1182 provisions. I think there is another agenda out there. And
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1183 I would sure like to understand. I hope that you will be
1184 able to submit something to explain why people think the

1185 chemical industry wants to put the health of this nation at
1186 risk.

1187 Mr. {Jones.} I could only speak to what the

1188 administration's attempting to achieve, which is to

1189 strengthen the chemical safety laws in the United States.

1190 Mr. {McKinley.} Thank you. I yield back my time.

1191 Mr. {Shimkus.} The gentleman yields back his time. The
1192 Chair now recognizes the gentleman from New Jersey, Mr.

1193 Pallone, for 5 minutes.

1194 Mr. {Pallone.} Thank you, Mr. Chairman. Over the last
1195 few months, my staff has been at the table with your staff to
1196 discuss the draft Chemicals and Commerce Act and work towards
1197 the compromise Bill. Changes have been made since the

1198 initial draft. But, unfortunately, the version before us
1199 today does not reflect sufficient input from Democratic

1200 members, including myself.

1201 At the last TSCA hearing on March 12, every witness in
1202 attendance stated the chemicals in commerce should be held to
1203 a risk based standard without consideration of cost. But,

1204 unfortunately, the draft before us does not meet that
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1205 standard. Further, vulnerable populations are not

1206 sufficiently protected under the risk management standard in
1207 the draft.

1208 So, Mr. Chairman, obviously reforming TSCA is crucial to
1209 protecting Americans from unsafe chemicals, and I am

1210 disappointed in the current draft before us today. And I
1211 would simply ask that before the subcommittee moves to markup
1212 this Bill that you work to address the concerns raised by
1213 myself and other Democratic members.

1214 I had--

1215 Mr. {Shimkus.} Would the gentleman yield for one

1216  second?

1217 Mr. {Pallone.} Oh, certainly. Sure.

1218 Mr. {Shimkus.} And I would ask that my friends on the
1219 other side start sharing some language with us, which we have
1220 been asking for for probably six weeks.

1221 Mr. {Pallone.} Okay. Thank you. Let me ask some

1222 questions of Mr. Jones.

1223 The Toxic Substances Control Act requires that when EPA
1224 needs to regulate a chemical, it must use the least

1225 burdensome option. And this least burdensome requirement is

1226 widely recognized as one of the biggest obstacles to
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1227 effective implementation of TSCA. Since EPA's failed attempt
1228 to regulate asbestos in the corrosion proof fittings

1229 decision, EPA has been saddled with performing time and

1230 resource intensive cost benefit analysis on every potential
1231 alternative, not Jjust as on a regulatory control option

1232 selected. So, Mr. Jones, you referred to this problem as
1233 paralysis by analysis in the past. Is this a problem that
1234  should be addressed in TSCA reform?

1235 Mr. {Jones.} It absolutely is a problem that should be
1236 addressed in TSCA reform.

1237 Mr. {Pallone.} ©Now, the draft removes the language
1238 least burdensome, but replaces it with a new requirement for
1239 cost effectiveness. So in your assessment, does this draft
1240 risk recreating the problems of the least burdensome

1241 requirement with this new cost effectiveness requirement?
1242 Mr. {Jones.} Thanks, Congressman. I think it would be
1243  important in legislation to be clear about how expansive the
1244  cost effective analysis would need to be. What we would be
1245 worried about is that at court would decide that all 12 or so
1246 options of risk management had to be evaluated for us to be
1247 able to say that the one we selected was cost effective.

1248 Another reading would be as long as we have looked at a
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1249 couple of options that that bound the options that we would
1250 have achieved the cost effective. Cost effective is a

1251 relative term inherently. So I think it would be useful to
1252 have clarity on that point so that we don't have the same
1253 kind of paralysis by analysis that least burdensome created.
1254 Mr. {Pallone.} Well, would the EPA be able to act move
1255 effectively, but still adequately, considering the effects of
1256 its actions if this cost effective requirement were to be
1257 deleted?

1258 Mr. {Jones.} That would be a way to achieve that

1259 objective.

1260 Mr. {Pallone.} All right. The Bill also establishes a
1261 new requirement that when EPA decides to limit the use of a
1262 chemical for a specific use, the agency has to determine that
1263 alternatives are technically and economically feasible. And
1264 this puts EPA in the position of having to project market
1265 innovation, rather than relying on the market to develop

1266 safer alternatives as necessary. So do you have concerns
1267 about that requirement?

1268 Mr. {Jones.} I think that you are right that that has--
1269 there is an anti-innovation aspect of that that we have seen

1270 over and over again in many, many different contexts, the
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1271 ability of the American industry to innovate things that may
1272 not have been available at any given time. And our ability
1273 to predict that is very limited.

1274 Mr. {Pallone.} So, Mr. Jones, when you look at the
1275 provisions we just discussed, are you concerned that they
1276 could have the effect of protecting the market position of
1277 dangerous chemicals and articles, rather than spurring

1278 innovation?

1279 Mr. {Jones.} Yes.

1280 Mr. {Pallone.} Yeah. Okay. Well, as I had previously
1281 mentioned, I think they should be removed from the draft to
1282 enable the EPA to act and to encourage innovation. Those are
1283 my questions. Thank you, Mr. Chairman.

1284 Mr. {Shimkus.} I thank my colleague. The Chair now
1285 recognizes the gentleman from Pennsylvania, Mr. Pitts, for 5
1286 minutes.

1287 Mr. {Pitts.} Thank you, Mr. Chairman. Mr. Jones, are
1288 you familiar with Canada's approach when it prioritized

1289 23,000 chemicals on its domestic substances list several
1290 vyears ago?

1291 Mr. {Jones.} I have some familiarity with the Canadian

1292  approach. Yes.
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1293 Mr. {Pitts.} Well, after Canada completed its

1294 prioritization, it set aside approximately 19,000 chemicals
1295 as essentially low priority. Canada does not intend to

1296 conduct risk assessment on those substances, unless new

1297 information indicated a need to reevaluate that approach.
1298 Does the April draft provide the agency authority to

1299 similarly review chemical substances in U.S. commerce and
1300 identify substances that may not warrant a reevaluation?
1301 Mr. {Jones.} It does. I would not be able to speak to
1302 the standard that Canada used to call something a lower

1303 priority versus the standard that has been in the discussion
1304 draft, because we have just not--we have not thought about it

1305 in that context.

1306 Mr. {Pitts.} Well--
1307 Mr. {Jones.} But we would be able to set priorities.
1308 Mr. {Pitts.} Well, in the proposed assessment of

1309 grandfathered chemicals, do you believe some form of

1310 prioritization would be key?

1311 Mr. {Jones.} I think it is very important.

1312 Mr. {Pitts.} Yeah. Now, your prepared statement seems
1313 to suggest that you want a registration and licensing program

1314 under TSCA for new chemicals, do I understand you correctly?
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1315 Mr. {Jones.} No, I don't. I just think it is important
1316 for the agency, before a chemical moves to the market, to
1317 speak with--speak to its safety.

1318 Mr. {Pitts.} Do you believe that EPA will be able to
1319 make screening level priority determinations for most

1320 existing chemicals based on information that is currently
1321 available to the agency?

1322 Mr. {Jones.} I believe that there are enough chemical--
1323 existing chemicals that for the first probably dozen years,
1324 we will be able to focus our work on those chemicals for

1325 which we can make such determinations. And then I think we
1326 will need to be in the mode of data gathering for chemicals
1327 that are not well characterized.

1328 Mr. {Pitts.} Do you think the agency would have any
1329 difficulty showing why available information on a chemical is
1330 insufficient for priority setting or risk evaluations? And,
1331 hence, why new information might be needed by the agency for
1332 one of the regulatory purposes outlined in Sections 4--

1333 Section 4(a) (1)?

1334 Mr. {Jones.} I think we would be able to do that. Yes.
1335 Mr. {Pitts.} In your testimony on November 13 before

1336 this subcommittee, you testified that a necessary improvement
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1337 to TSCA is a mandatory program that gives the EPA the

1338 authority to review the safety exist--of existing chemicals.
1339 Does the April discussion draft include such a program?

1340 Mr. {Jones.} It moves in that direction. What I think
1341 it is lacking is a requirement the agency set a certain

1342 number of high priorities every year. Once a priority is--a
1343 chemical is determined a high priority, we are then on a

1344 pace. We have four years to do a safety assessment, and then
1345 three years after that to do a risk management. But the

1346 agency could choose to have a very, very low number of

1347 chemicals set as high priority. And thinking--creating

1348 something that creates that constant forward motion with some
1349 robust number I think would be important.

1350 Mr. {Pitts.} 1Is a four year deadline to complete risk
1351 evaluations, established in Section 6, sufficient time for
1352 the agency?

1353 Mr. {Jones.} Yes, it 1is.

1354 Mr. {Pitts.} Does the April draft provide flexibility--
1355 enough flexibility to take into account a range of

1356 considerations when chemicals do not meet a safety standard,
1357 including children's health, economic costs, social benefits,

1358 equity concerns? Does that draft provide the flexibility to



This is a preliminary, unedited transcrip&7 The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

1359 the agency that you desire in Section 67

1360 Mr. {Jones.} I think it requires a determination that
1361 this cost benefit balancing that we think is--will be make it
1362 hard to be effective and is not as health protective as we
1363 would like it to be.

1364 Mr. {Pitts.} And does the discussion draft prohibit EPA
1365 from considering cost and benefits when performing--making a
1366 risk evaluation on a chemical substance?

1367 Mr. {Jones.} It prohibits us in the risk evaluation
1368 phase, yes.

1369 Mr. {Pitts.} In the risk--yeah. My time is up. Thank
1370 you, Mr. Chairman.

1371 Mr. {Shimkus.} The gentleman yields back his time. The
1372 Chair now recognizes the gentleman from California, Mr.

1373 McNerney, for 5 minutes.

1374 Mr. {McNerney.} Well, I thank the Chairman. Mr. Jones,
1375 in your testimony, you mentioned that the TSCA does not

1376 require the EPA to conduct a review and determine the safety
1377 of existing chemicals? You mentioned that the EPA--that the
1378 TSCA places burdensome legal and procedural requirements on
1379 the EPA before the agency can request health and

1380 environmental effects on existing chemicals?
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1381 Mr. {Jones.} Correct.
1382 Mr. {McNerney.} So my question is, the Chemicals in

1383 Commerce Act gives the EPA 90 days to develop a profile of a
1384 particular chemical substance and a potential for exposure to
1385 humans and the environment. As of today, could the EPA meet
1386 this 90 day timeframe?

1387 Mr. {Jones.} For new chemicals, we currently meet that
1388 timeframe in the vast majority of chemicals we are looking
1389 at. New chemicals.

1390 Mr. {McNerney.} Okay. Thank you. Would asking

1391 companies to provide the EPA with a minimum data set assist
1392 the agency in making timely, informed determinations on these
1393 chemicals?

1394 Mr. {Jones.} We don't believe a standardized minimum
1395 data set is warranted for new chemicals. And--or for

1396 existing chemicals, for that matter.

1397 Mr. {McNerney.} Do you believe it would be beneficial
1398 for the United States to use the European model as a

1399 template?

1400 Mr. {Jones.} No, but I believe it would be beneficial
1401 to use the data generated for purposes of the European model.

1402 Mr. {McNerney.} Oh.



This is a preliminary, unedited transcrip&9 The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

1403 Mr. {Jones.} That would be very beneficial to chemical
1404 safety in the United States.

1405 Mr. {McNerney.} Is that permitted in the Chemicals and
1406 Commerce Act?

1407 Mr. {Jones.} It is not prohibited. The--some of the
1408 problems that we are dealing with relate to the way in which
1409 the European model was created. And some of the agreements
1410 manufacturers who joined consortia have with respect to when
1411 they can provide data. But the U.S. law, I don't believe can
1412 require another government to give us something, or a company
1413 who doesn't operate here to give us something. So I think
1414 these are some issues that just need to get worked through.
1415 Mr. {McKinley.} Is there an opportunity in the

1416 Commerce--Chemicals in Chemicals Act to do that?

1417 Mr. {Jones.} I think it is worth exploring.

1418 Mr. {McKinley.} Thank you. We have heard from the GAO
1419 and other stakeholders throughout this process that the EPA
1420 needs more information and testing. But these so called

1421 scientific standards in the new draft simultaneously restrict
1422 the EPA's testing authority while establishing a mandatory
1423 duty to the EPA to consider a prescriptive list of elements

1424  when evaluating studies and tests. Mr. Jones, if enacted,
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1425 would the scientific standards language provide additional
1426  opportunities for litigation, in your opinion?

1427 Mr. {Jones.} I think it would. I think it deserves
1428 some looking at to make sure there aren't that I would expect
1429 unintended consequence.

1430 Mr. {McKinley.} Increased litigation could result in
1431 scientific issues being resolved in the courtroom.

1432 Mr. {Jones.} That is correct.

1433 Mr. {McKinley.} Are Jjudges well equipped to make

1434 decisions about scientific issues?

1435 Mr. {Jones.} I am not--I would prefer not to--I think
1436 in general, they would prefer that they are made in agencies
1437 1like the EPA.

1438 Mr. {McKinley.} Right. So we should be concerned about
1439 putting courts in the position of rendering judgments on

1440 scientific matters?

1441 Mr. {Jones.} Yes.
1442 Mr. {McKinley.} Thank you. Mr. Chairman, I yield back.
1443 Mr. {Shimkus.} The gentleman yields back his time. The

1444 Chair now recognizes the gentleman from Georgia, Mr. Gingrey,
1445 for 5 minutes.

1446 Dr. {Gingrey.} Mr. Chairman, thank you. And,
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1447 Administrator Jones, I wanted to ask you a series of

1448 questions about fees and fee structures. So all of these
1449 will be quick questions. And first of all, how does the

1450 agency--how does the EPA currently collect user fees under
1451 TSCA?

1452 Mr. {Jones.} We right now have authority to collect
1453 them only for the pre-manufacture notices, the new chemicals.
1454 And it is at a relatively small amount of money, partly

1455 because that money goes directly to the Treasury. EPA does
1456 not get those fees right now, and it is only for pre-

1457 manufacture notices.

1458 Dr. {Gingrey.} Well, that leads to the second gquestion.
1459 Does the EPA anticipate that user fees would be additive or
1460 replacement for some of your existing funds, as appropriated?
1461 Mr. {Jones.} I believe if the Congress' intent was that
1462 we move quickly and do many chemicals that they would need to
1463 be additive to our existing resources.

1464 Dr. {Gingrey.} What is your budget breakdown by

1465 category for the individual sections of TSCA?

1466 Mr. {Jones.} Funny you should ask that.

1467 Dr. {Gingrey.} If that is going to take too long, I

1468 will just skip down to the next--
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1469 Mr. {Jones.} I got it right here. Yeah. So we spend
1470 about 16--just under 17 million dollars for new chemicals,
1471 about 28 million dollars for existing chemicals, and 12
1472 million dollars or thereabouts on the information systems
1473 that service both those.

1474 Dr. {Gingrey.} So what is the EPA budget in both

1475 funding and full-time equivalent for the chemical review

1476 under Section 57

1477 Mr. {Jones.} Ballpark, about 16.7 million dollars.
1478 Dr. {Gingrey.} I am sorry. How much?
1479 Mr. {Jones.} Sixteen--just under 17 million, 16.7

1480 million dollars for Section 5.

1481 Dr. {Gingrey.} And what would the agency expect the
1482 outliers to be under the new TSCA Section 4 authority?

1483 Mr. {Jones.} I am sorry. Could you ask that again?
1484 Dr. {Gingrey.} What would the agency expect this

1485 outlays to be under the new TSCA Section 4 authority?

1486 Mr. {Jones.} You know, we spend about 12 million

1487 dollars now in data gathering, but we have not costed out
1488 under the--you know, the discussion draft what we would spend
1489 under that authority. Interestingly, we would probably be

1490 getting more data. But it would be cheaper to get it,
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1491 because the orders are much cheaper to do than rulemakings

1492 are.
1493 Dr. {Gingrey.} How about Sections 6, 8 and 142
1494 Mr. {Jones.} So--and I have costs for what we are

1495 spending now on Section 6 and the other existing chemicals
1496 programs. But we have not costed out what it would be under
1497 the discussion draft. But I--it does allow me to make some
1498 general ballpark estimates of what a chemical under the

1499 provision would cost us.

1500 Dr. {Gingrey.} Let me try this one, too. Evaluate 20--
1501 let us say 20 chemicals per year. How much money and staff
1502 would you--do you think you would need?

1503 Mr. {Jones.} I think early days where we are trying to
1504 work on the more difficult ones first, because the higher

1505 priority ones would be the more difficult ones--

1506 Dr. {Gingrey.} Sure.
1507 Mr. {Jones.} I think about a million dollars per
1508 chemical, so 20 million dollars. Over time, 20 million

1509 dollars will go a lot farther than that as the chemicals get
1510 easier to do. But at the beginning, I would say 20
1511 chemicals--

1512 Dr. {Gingrey.} Yeah, that sort of leads to the rest of
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1513 that question. What would you need to evaluate 50 chemicals,
1514 100 chemicals? And is there an economy of scale?

1515 Mr. {Jones.} There definitely would be--partly would
1516 be--we would be more efficient as we learned. And then there
1517 would be this other phenomenon whereby the farther down we
1518 got with chemicals, they would get easier to do. And so it
1519 would become cheaper per chemical. That would take a little
1520 while to get to that point, but that would certainly happen.
1521 Dr. {Gingrey.} And my final question for you, if the
1522 agency got new fee authority provided in the discussion

1523 draft, how would you implement it?

1524 Mr. {Jones.} That is an interesting question. The--we
1525 have--in the other part of my operation, which is the

1526 pesticides program, the--we have fee authority. And the way
1527 it actually came about--and actually you got some panelists
1528 on the next panel who participated in it--is the

1529 stakeholders, the NGOs in the industry actually came up with
1530 the constructs. It gets into very great detail, but that is
1531 what they wanted. They wanted a lot of detail with respect
1532 to it. Whether the--you had a scenario where stakeholders
1533 developed the fee structure, or you gave EPA the authority--

1534 if we had the authority, we would get together with the
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1535 stakeholders to figure out how to do something that was fair
1536 and equitable.

1537 Dr. {Gingrey.} Mr. Jones, thank you. Mr. Chairman, I
1538 yield Dback.

1539 Mr. {Shimkus.} The gentleman yields back his time. The
1540 Chair now recognizes the gentleman from Texas, Mr. Green, for
1541 5 minutes.

1542 Mr. {Green.} Thank you, Mr. Chairman. And we have

1543 other committee hearings going on, so you are going to see us
1544  jumping around and--but I want to thank both Chairman Shimkus
1545 and Ranking Member Tonko for holding the hearing today on the
1546 updated Chemicals in Commerce Act discussion draft. And I
1547 particularly want to thank the Chair, and appreciate your
1548 patience and leadership in working with us on the drafts.

1549 Ultimately, we want to get to a Bill. And, hopefully, we
1550 will get there. But I also want to thank Assistant

1551 Administrator Jones and the witnesses on the second panel for
1552  joining us.

1553 Mr. Jones, I need just--some of these are yes or no. If
1554 enacted, would the discussion draft--the latest one, as

1555 written--increase EPA's authority to protect human health and

1556 the environment from harmful chemicals over current law?
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1557 Would the second draft be better than current law?
1558 Mr. {Jones.} It has--there are marginal areas of

1559 improvement, as particular data gathering authority.

1560 Mr. {Green.} Okay.

1561 Mr. {Shimkus.} So, gentlemen, that is a yes?

1562 Mr. {Jones.} I would--

1563 Mr. {Shimkus.} This is important. It is a yes or no.
1564 Mr. {Green.} What it means if it is a yes, we are going

1565 in the right direction.

1566 Mr. {Jones.} You are moving in the right direction.
1567 Mr. {Green.} Okay. Does the discussion draft provide
1568 EPA with full and complete authority to obligate companies to
1569 provide toxicity data?

1570 Mr. {Jones.} Yes.

1571 Mr. {Green.} Okay. The discussion draft actually does
1572  that?

1573 Mr. {Jones.} Yes.

1574 Mr. {Green.} Okay. Does the discussion draft provide
1575 the necessary authorities to protect vulnerable populations
1576 such as children, pregnant women and workers from harmful
1577 exposure to toxic chemicals?

1578 Mr. {Jones.} It requires us to include them in our
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1579 safety evaluations.

1580 Mr. {Green.} Okay. Does the EPA currently look at the
1581 aggregate exposure of chemicals today in meeting the current
1582 safety standard? If not, do you believe that the agency
1583 should have that authority to do so?

1584 Mr. {Jones.} We--in the toxics program, we have Jjust
1585 started doing chemical assessments and have so far not

1586 aggregated all sources of exposure. I think that that is the
1587 direction that we need to move in though.

1588 Mr. {Green.} Okay. Do you know if the discussion draft
1589 has--addresses that?

1590 Mr. {Jones.} I don't believe it mandates that we

1591 aggregate all exposures. But I will need to confirm that.
1592 Mr. {Green.} Okay. In the discussion draft, would
1593 information claimed as confidential business information be
1594 allowed as evidence in a court of law?

1595 Mr. {Jones.} I can't answer that question. Sorry,

1596 Congressman.

1597 Mr. {Green.} Okay. Would amending TSCA so it would
1598 have judicial standard review found in the Administrative
1599 Procedures Act enhance the law's protection of human health?

1600 Mr. {Jones.} The substantial evidence I believe is the
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1601 judicial standard in the discussion draft.

1602 Mr. {Green.} That is in the discussion draft. But if
1603 it was changed to be similar to what the Administrative

1604 Procedures Act, would that enhance the law's or the

1605 discussion draft's protection of human health?

1606 Mr. {Jones.} And I am not able to answer that question.
1607 Mr. {Green.} Okay. Has the agency ever reconsidered
1608 exemptions for chemicals regulated under Section 5 of current
1609 TscA? And if so, what chemicals, and would a status

1610 reconsideration--has the agency reconsidered exemptions for
1611 chemicals under Section 5°7?

1612 Mr. {Jones.} We have added the number of exemptions
1613 under Section 5.

1614 Mr. {Green.} Okay. So if chemicals--can you name those
1615 chemicals, or give us a status of that reconsideration--

1616 Mr. {Jones.} There would be categories of chemical--

1617 categories that included exemptions over time.

1618 Mr. {Green.} Okay.

1619 Mr. {Jones.} And we can describe what those categories
1620 are.

1621 Mr. {Green.} In your testimony, you sState that EPA

1622 should have the flexibility to consider, among other things,
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1623 equity concerns, which--when making a risk management action.
1624 Could you explain what you mean by equity concerns, and why
1625 are they important to the administration--to the agency?

1626 Mr. {Jones.} So the benefits of decisions don't always-
1627 -aren't always enjoyed equally across society. And just

1628 understanding where those--where the benefits fall and where
1629 the costs fall so that we have our eyes wide open when we are
1630 making decisions.

1631 Mr. {Green.} Okay. Well, Mr. Chairman, this is the
1632 first time I think in a long time I have any time left. Does
1633 anybody on our side need another half a minute or so? I

1634 yield back my time.

1635 Mr. {Shimkus.} The gentleman yields back his time. The
1636 Chair now recognizes the gentleman from Ohio, Mr. Johnson,
1637 for 5 minutes.

1638 Mr. {Johnson.} Thank you, Mr. Chairman. Mr. Jones, I
1639 understand that printed circuit board manufacturers recently
1640 met with EPA officials to discuss TSCA reporting obligations
1641 on byproducts sent for recycling.

1642 Mr. {Jones.} Yes.

1643 Mr. {Johnson.} Now, the good news is this meeting has

1644 been characterized to me by those manufacturers as a
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1645 constructive step in addressing industry's concerns that TSCA
1646 reporting on byproducts is unnecessarily burdensome and

1647 complex. So I would simply like to ask today for your

1648 commitment to continue working closely with industry over the
1649 next month to determine how reporting on byproducts sent for
1650 recycling can be reduced or eliminated.

1651 Mr. {Jones.} I think we are going to--I know we are
1652 going to continue to have some discussions, both inside and
1653 with the manufacturers to get this to a better place. I
1654 don't think it will be a place that has absolutely no

1655 reporting, but the reporting may fall in a completely

1656 different group than where it is at.

1657 Mr. {Johnson.} Well, we are looking for commonsense.
1658 And I appreciate it.

1659 Mr. {Jones.} I agree with that.

1660 Mr. {Johnson.} That is what I heard from the industry.
1661 So I appreciate that. I fear that if EPA continues to seek
1662 information through TSCA which duplicates reporting under
1663 other statutes and therefore is of minimal regulatory value,
1664 byproducts manufacturers who currently recycle may choose to
1665 1landfill that waste in order to avoid the regulatory burden

1666 and enforcement liability. You know, we should do all that
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1667 we can do encourage recycling of those secondary materials--
1668 Mr. {Jones.} Yeah.

1669 Mr. {Johnson.} --which are often rich in metals and
1670 other valuable materials, by establishing sensible and non-

1671 overlapping reporting regimens that minimize the burden on

1672 industry. It ought to be a business friendly environment.
1673 Mr. {Jones.} I think we can figure out a--
1674 Mr. {Johnson.} I would very much like to work with you

1675 in concert with manufacturers to more closely align TSCA
1676 reporting with the goal of supporting byproducts recycling.
1677 While I believe this committee is prepared to legislatively
1678 remedy this issue, I hope we can all agree then that an

1679 administrative remedy is the preferred short-term solution.
1680 So can I have your commitment to work with the industry and
1681 our committee today to determine how this can be resolved as

1682 quickly as possible?

1683 Mr. {Jones.} Yes, you can.

1684 Mr. {Johnson.} Well, those were easy questions, weren't
1685 they?

1686 Mr. {Jones.} They were.

1687 Mr. {Johnson.} Good deal. All right. Thank you. Mr.

1688 Chairman, I yield back.
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1689 Mr. {Shimkus.} The gentleman yields back his time. The
1690 Chair now recognizes the gentlelady from Colorado, Ms.

1691 DeGette, for 5 minutes.

1692 Ms. {DeGette.} Thank you very much, Mr. Chairman. And
1693 thank you, Administrator Jones, for coming. You know, I have
1694 to say that I--that there are members on both sides of the
1695 aisle, as you know, who have been working together on trying
1696 to find consensus on this Bill. And we have been meeting for
1697 quite some time, Mr. Green and me and Mr. Tonko and the

1698 Chairman and others. And we have made a big investment of
1699 our time and effort into trying to untie this very

1700 complicated knot. But I would agree that time is running
1701 short. And I would also agree with what you said, Mr.

1702 Administrator, that this latest discussion draft is moving
1703 the ball forward a little bit. But I still think we need to
1704 have some substantive changes before we get to that sweet
1705 spot. And I also agree with the Chairman that I think at
1706 this point, the--this side of the aisle, my side of the aisle
1707 needs to put some specific language forward. So, Mr.

1708 Chairman and Mr. Tonko, I look forward to working with both
1709 of you so that we can get some language that will help

1710 address the concerns that we still have.
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1711 The one issue--I always try to not repeat what everybody
1712 else said. And I think there is--but I do have concerns with
1713 some of the other issues other members have raised. But

1714 something we haven't talked a lot about yet today is Section
1715 14 of the discussion draft, confidential information. Under
1716 the current law, if a company designates certain information
1717 as confidential business information, the EPA has to shield
1718 that information from the public. And because company's

1719 claims don't have to require justification and there is no
1720 penalty for over claiming, virtually everybody agrees there
1721 has been a lot of misuse of this provision.

1722 Now, in the proposed draft, this trend continues. There
1723 is no upfront substantiation required for confidential

1724 business information, except in this specific identity of a
1725 chemical. So this is what I want to ask you about.

1726 There is also a new restriction in the latest draft that
1727 places on EPA's ability to share the most critical piece of
1728 chemical information, health and safety studies. While

1729 current law provides that health and safety studies can never
1730 be claimed as CBI, the new draft would allow companies to
1731 keep secret the identity of chemicals implicated in a health

1732 and safety study. So that is what I want to ask you about,
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1733 Mr. Jones. Isn't it true that the agency has been tightening
1734 its policies on CBI in an effort to increase transparency?
1735 Mr. {Jones.} That is correct.

1736 Ms. {DeGette.} And in 2010, didn't the agency issue a
1737 policy that it would generally deny confidentiality claims
1738 for the chemical identities and health and safety studies?
1739 Mr. {Jones.} That is correct.

1740 Ms. {DeGette.} And so the proposal we are examining
1741 today would essentially overturn these 2010 reform efforts,
1742 is that correct?

1743 Mr. {Jones.} Yes.

1744 Ms. {DeGette.} ©Now, would that be consistent with the
1745 Administration's principles on TSCA reform?

1746 Mr. {Jones.} No, it wouldn't.

1747 Ms. {DeGette.} ©Now, what is the problem with in

1748 allowing companies to keep chemical identities secret in

1749 health and safety studies?

1750 Mr. {Jones.} So although the public would have access
1751 to a toxicological study, let us say a study on developmental
1752 effects or cancer reproductive effects, they wouldn't be able
1753 to discern what chemical was associated with the effect.

1754 Ms. {DeGette.} So they wouldn't know what chemicals to
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1755 avoid, is that right?

1756 Mr. {Jones.} They wouldn't know what chemicals to
1757 avoid.
1758 Ms. {DeGette.} Right. Now, we heard from others that a

1759 generic name for a chemical is sufficient. ©Now, in your

1760 review, has that been the case?

1761 Mr. {Jones.} It can be, but it really is a function of
1762 how much information is conveyed in the generic name.

1763 Ms. {DeGette.} Okay. ©Now, the latest draft attempts to
1764 resolve the problems with generic names by introducing a new
1765 term, unique identifier, so that the administrator may

1766 disclose the maximum amount of information about the chemical
1767 structure. Will this get at the problem?

1768 Mr. {Jones.} Well, a unique identifier is important,
1769 but it may--you can have a unique identifier that actually
1770 doesn't really tell the public or anyone else about the key
1771 element of the structure that they might be concerned about.
1772 Ms. {DeGette.} Okay. Now, are there cases where the
1773 only appropriate unique identifier would be the actual

1774 identity of the chemical?

1775 Mr. {Jones.} Well, you could just make up a name, and

1776 that would be a unique identifier.
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1777 Ms. {DeGette.} I guess so. Okay. So, Mr. Chairman, I
1778 think this is one issue we can really continue to work on,
1779 because I think you are trying to make some effort. But I
1780 think we need some more work. And I look forward to

1781 continuing to participate in this effort. And I yield back.
1782 Mr. {Shimkus.} The gentlelady yields back her time. I
1783 thank her for her questions. The Chair now recognizes the
1784 gentleman from Louisiana, Dr. Cassidy.

1785 Dr. {Cassidy.} Hey, sir. Whenever I go to a TSCA

1786 hearing, my head always ends up being turned around, because
1787 it seems as if people are disagreeing on things which should
1788 be common ground. So let me kind of see if you can get my
1789 head turned on right. And I don't mean this to challenge, I
1790 just mean this to whatever. I read on page 36 that--or

1791 beginning perhaps Section 35--that you are supposed to--the
1792 EPA would do a high priority risk evaluation. And among
1793 other things, determine the hazard. Hazard being, if you
1794 will by definition, or risk--determine the risk, which is by
1795 definition hazard times exposure.

1796 Mr. {Jones.} Um-hum.

1797 Dr. {Cassidy.} Okay. And then once determining that,

1798 going over to maybe the next section, Section C, there is a
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1799 method by almost a graduated scale. You can say listen, it
1800 is a high risk, but there is--so it is never--you are never
1801 going to be exposed under these circumstances, so don't worry
1802 about it. And you keep on kind of working your way all the
1803 way to where there is a total ban. Now, that seems the way

1804 it should work.

1805 Mr. {Jones.} Um-hum.
1806 Dr. {Cassidy.} Would you agree with that?
1807 Mr. {Jones.} That we should be making risk based

1808 determinations, yes.

1809 Dr. {Cassidy.} And that there should be some latitude
1810 for EPA to make a determination as to what is the potential
1811 exposure. If the potential exposure is nil, it sure may be a
1812 great hazard, but exposure if nil so therefore we are okay
1813 with it.

1814 Mr. {Jones.} Anything times zero 1is zero.

1815 Dr. {Cassidy.} All the way up until oh, my gosh, we
1816 just need to totally eradicate this from society?

1817 Mr. {Jones.} Correct.

1818 Dr. {Cassidy.} Now, that seems that mechanism is laid
1819 out here. And it seems like that is what we should--that is

1820 the paradigm we should be employing. Would you agree with
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1821 that?

1822 Mr. {Jones.} I think that the risk evaluation side 1is
1823 laid out that way. When it gets to actually what EPA should
1824 do as it relates to regulating, it no longer follows that
1825 paradigm but says the agency should look at the risks,

1826 compare them to the benefits, and only if the benefits

1827 outweigh the risks should the agency regulate. And then
1828 there are some other things--

1829 Dr. {Cassidy.} If the benefit of regulation outweighs

1830 the risk?

1831 Mr. {Jones.} The health benefits needs to outweigh the
1832 cost.
1833 Dr. {Cassidy.} So we had something that came up last

1834 year, and it is the Clean Water Act Bill. But it comes to
1835 mind where apparently in a previous Congress, lead was not
1836 allowed in drinking water except when it involved a bidet
1837 toilet or some other device, because the brass fittings there
1838 have a little bit of lead and they have your bidet apparently
1839 really sealed tightly. But it didn't allow fire hydrants.
1840 And EPA put out a rule that they were not going to allow the
1841 use or I guess the sale or manufacturing of fire hydrants.

1842 Now, that is kind of like one of those death of commonsense--
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1843 Mr. {Jones.} Um-hum.
1844 Dr. {Cassidy.} --but EPA rightly said this is the
1845 statute. It doesn't give us wiggle room. Now, in that case,

1846 wouldn't it have been nice to have a risk benefit analysis
1847 that would have said really your exposure of drinking water
1848 from a fire hydrant or so minimal, et cetera, we can waive
1849 this and not require literally an act of Congress in order to
1850 preserve it. Is that a fair--

1851 Mr. {Jones.} Well, that is why the Administration's
1852 articulated a view that the standard ought to be risk based,
1853 but we should be able to consider costs. Which in the

1854 scenario you described would have allowed you that wiggle
1855 room to do something that, on the face of it, it sound like
1856 it wasn't the smart thing to do, which is very different from
1857 actually being able to say I have monetized the benefits and
1858 they numerically outweigh the monetization of the costs.

1859 Which in a perfect world make sense, but we rarely have the
1860 kind of information that really can lead to accurate decision
1861 making in that context.

1862 Dr. {Cassidy.} But how else then do you do it?

1863 Mr. {Jones.} If you are able to consider costs in your

1864 risk management, you can make choices as to whether or not
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1865 you think, as the costs of achieving the ideal level of
1866 safety may be such that you may not want to get to that level

1867 of safety but a little bit below that--

1868 Mr. {Shimkus.} Would the gentleman yield?
1869 Dr. {Cassidy.} Yes.
1870 Mr. {Shimkus.} What--doesn't the Presidential Executive

1871 Order require you to do that any way?

1872 Mr. {Jones.} The Executive Order requires us to do cost
1873 benefit analysis, but--and we do that even in statutes that
1874 are--have risk only standards--

1875 Mr. {Shimkus.} So it is not like a crisis of monumental
1876 proportions that you do a cost benefit analysis in evaluating
1877 risk?

1878 Mr. {Jones.} No, it--but it matters in terms of

1879 ultimately the judicial review that occurs, which the OMB
1880 requirements is irrelevant to the judicial review. It is the
1881 statute that governs that.

1882 Mr. {Shimkus.} I would yield back to my colleague.

1883 Thank you.

1884 Dr. {Cassidy.} And I am sorry. I got all my pages—--my
1885 staple came off, and it is--and my staples are apart. But it

1886 did seem as if there is a graduated way in which the EPA
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1887 would be able to do some sort of cost benefit analysis and
1888 wultimately--and concluding with the total banning of the
1889 substance. But I am hearing from you that you either don't
1890 want that authority or that you think you should have the
1891 authority. What am I hearing?

1892 Mr. {Jones.} We don't think that the decision framework
1893 should be that you have to show that the benefits outweigh
1894 the costs, as we don't think that the information that we
1895 will generally have available allows that balancing to be as
1896 accurate as people would hope it would be.

1897 Dr. {Cassidy.} I don't think people are talking about
1898 scientific precision. I think they are talking about some
1899 sort of weighing of commonsense.

1900 Mr. {Jones.} Courts have generally found that if you
1901 can't show that the actual dollar value of the human health

1902 benefits aren't literally bigger than the dollar value of the

1903 cost--
1904 Dr. {Cassidy.} Can I have a little bit--one extra
1905 question. So my frustration is obviously this leads to where

1906 we are going to ban something even though it costs a million
1907 dollars to ban it, and there is only a buck of--if you

1908 totally discharge the responsibility for coming up with such



This is a preliminary, unedited transcript2 The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

1909 a thing--don't want the authority, then you actually come
1910 into a situation where there is the death of commonsense,
1911 where you really need to no longer sell fire hydrants because
1912 we can't gquantitate the relative exposure. Now, we can't
1913 have it both ways. We can't say give you a little bit of
1914 wiggle room so that we are not banning fire hydrants, and on
1915 the other hand saying oh, my gosh, we don't want that

1916 authority because we don't have the ability to pull off the
1917 analysis.

1918 Mr. {Shimkus.} Gentlemen--

1919 Mr. {Jones.} Well, it is very different from saying I
1920 would like to be able to consider costs, so I don't do

1921 something like you just described, versus I have to literally
1922 calculate the human health benefits, which are nearly

1923 impossible to do most of the time. And I have to show that
1924 that number is bigger than the cost, which is usually easily
1925 able to calculate but often overestimated.

1926 Mr. {Shimkus.} The gentleman's time has far exceeded.
1927 And I know--I hope you will come back for the second panel,
1928 which I think we'll have a further discussion on this. The
1929 Chair now recognizes the gentlelady from California for 5

1930 minutes.
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1931 Mrs. {Capps.} Thank you, Mr. Chairman. And thank you,
1932 Mr. Jones, for your testimony today, for being with us. Many
1933 stakeholders have raised concerns about the need to protect
1934 vulnerable populations in any modernized TSCA. It has been a
1935 point I have made in our previous hearings on this topic. I
1936 think it is absolutely essential.

1937 If we reform TSCA but fail to adequately protect

1938 children, pregnant women or seniors, we have really failed.
1939 As you know, vulnerable populations include infants and

1940 children, the elderly, the disabled, the workers and those
1941 living near chemical facilities. 1In their 2009 report,

1942 Science and Decisions, the National Academies of Science

1943 recommended that all vulnerable populations should receive
1944  special attentions at all stages of the risk assessment

1945 process.

1946 In its current form, the discussion draft only examines
1947 potentially exposed subpopulations when evaluating the risk
1948 of existing chemicals. But the draft does not direct the EPA
1949 to protect any of these risks when they are identified. It
1950 strikes me as a glaring oversight.

1951 Mr. Jones, you previously testified that a chemical

1952 should not be able to pass the safety standard under reformed
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1953 TSCA if it is dangerous to a vulnerable population. But my
1954 understanding is that this revised draft does not provide
1955 this guarantee. 1Instead, it uses a cost benefit standard to
1956 direct EPA to balance the health risks to vulnerable

1957 populations--subpopulations against the cost to the industry
1958 to take protective action. Do you think--is your opinion
1959 that this is an accurate statement? Or if not, would you
1960 correct me?

1961 Mr. {Jones.} The only modification I would make is that
1962 it is not just the cost to the industry but any costs to
1963 society.

1964 Mrs. {Capps.} Okay.

1965 Mr. {Jones.} Otherwise, I think your characterization
1966 is accurate.

1967 Mrs. {Capps.} Okay. So that means if we enact this
1968 proposal, we should--we couldn't tell parents that the law
1969 always puts the health of their children first, right?

1970 Mr. {Jones.} That is correct.

1971 Mrs. {Capps.} Does the Administration support this
1972 approach, or does it think the law should require that

1973 children and vulnerable populations are protected from toxic

1974 chemicals?
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1975 Mr. {Jones.} We prefer the latter.
1976 Mrs. {Capps.} Mr. Chairman, this proposal doesn't make

1977 sense to me. For the last 40 years, we have had a law that
1978 does not adequately protect children, seniors and other

1979 vulnerable populations. Why would we want to pass another
1980 law that simply continues that failed approach? And I yield
1981 back.

1982 Mr. {Shimkus.} The gentlelady yields back her time.
1983 Seeing no other members present, we want to thank you--oh,
1984 no. I am sorry. Mr. Bilirakis is now recognized from the
1985 State of Florida for 5 minutes.

1986 Mr. {Bilirakis.} Thank you. Thank you, Mr. Chairman.
1987 The first question, does this section of the April discussion
1988 draft improve the agency's ability to require the submission
1989 of hazard and exposure data and information by authorizing
1990 EPA to obtain it by rule, consent agreement or issuing an

1991 Order?

1992 Mr. {Jones.} Section 4 does that, yes.

1993 Mr. {Bilirakis.} Say that again.

1994 Mr. {Jones.} Section 4 does that, vyes.

1995 Mr. {Bilirakis.} Very good. Does the expansion of

1996 testing authority to cover the chemical prioritization
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1997 process provide the agency sufficient flexibility to obtain
1998 additional information necessary to take--to make decisions
1999 in priorities?

2000 Mr. {Jones.} Yes, it does.

2001 Mr. {Bilirakis.} Okay. Thank you very much. I

2002 appreciate--thank you. I yield back, Mr. Chairman.

2003 Mr. {Shimkus.} The gentleman yields back.
2004 Mr. {Tonko.} Mr. Chair?
2005 Mr. {Shimkus.} The gentleman--what--for what purpose

2006 does the gentleman ask recognition?

2007 Mr. {Tonko.} Right. If I might, you have mentioned a
2008 number of times that you would like to see language from our
2009 side of the aisle. There seems to be an implication that
2010 somehow we have refused to engage in the process. I just
2011 want to clarify the record. After you released your

2012 discussion draft in March, our staff sat down on a bipartisan
2013 basis to discuss it. Our staff identified 12 areas where we
2014 needed to have further discussion in order to reach a

2015 Dbipartisan agreement. Staff discussed these issues. With
2016 many of the issues, your staff informed our staff that

2017 changes would not be possible. In other cases, I am told

2018 your staff expressed some receptivity, but they did not want
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2019 to work out language with us. Our staff offered to go to
2020 legislative counsel with your staff to work together on the
2021 text, but that offer was refused. So if this is a

2022 misunderstanding and you would like our staff to work out
2023 language together, I would suggest we direct them to do so.
2024 We are happy to engage, and I hope there is sufficient

2025 flexibility to address the stakeholders' concerns.

2026 Mr. {Shimkus.} If the gentleman would yield?
2027 Mr. {Tonko.} I will yield.
2028 Mr. {Shimkus.} Yeah, this has been an interesting

2029 process for me in that we have worked diligently with

2030 members, with staff, with Full Committee staff, sometimes
2031 with individual staffs at other times. We continue to have
2032 asked for language. We have not received language. We can
2033 go through this process of junior high, he said what to who
2034 and who is talking to who, and why aren't they doing this to
2035 the other person? It--I am telling you, I am--it is a tad
2036 frustrating. All we are trying to do is drop a draft of a
2037 Bill. We have accepted language. We have moved the process
2038 forward. We want to continue to do that. We hope that you
2039 will work with us in that process. But there is a time when

2040 members need to talk to members. And with all due respect to
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2041 our staff who are very, very smart, if there is a problem
2042 with this process, then you can walk down the hall. You can
2043 pick up the phone. We can meet with our staff together,

2044  which we have done with some members. So we are moving

2045 forward. We appreciate the help and support. And if there
2046 has been frustration, it is Jjust this is a very difficult
2047 process. Many of us are not lawyers. And this thing has not
2048 been revised since I was in high school. We can do better,
2049 and that is all we are trying to do.

2050 Mr. {Tonko.} Right. And all I am asking is that if
2051 there is a request to have us sit down and work out language,
2052 let us come to the table together and get that done. This is
2053 much more serious than Jjunior high. And if the request for
2054 language is made, let us come to the table--to the common
2055 table. They did not--as I am told, there was not a

2056 receptivity to work out language with us. And I am Jjust

2057 asking that we come to the table, get that done, because time
2058 is fleeting.

2059 Mr. {Shimkus.} All I have said, I have asked for

2060 language for two months from the minority staff and have not
2061 received any language.

2062 Mr. {Tonko.} Okay.
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2063 Mr. {Shimkus.} So--
2064 Mr. {Tonko.} I was told that that was not the case. So

2065 let us meet at the table and produce the language.

2066 Mr. {Shimkus.} That is the case. And I want again
2067 thank Mr. Jones for his time. This is a difficult process.
2068 We appreciate your testimony, long. And you can see the
2069 members were well prepared by directed comments, directly to
2070 the draft Bill. We appreciate your forthright answers. We
2071 know it is not done. It is not perfect. We encourage you
2072 and ask you to continue to be involved and engaged in this
2073 process, because we can get to a better product by working
2074 together. So with that, we would like to dismiss you and we
2075 would like to ask for the second panel to sit down.

2076 I think we are going to hire Mr. Dooley to be a good
2077 staffer. He knows the ropes. If we can get the door closed?
2078 Again, we want to thank you. Hopefully you have found the
2079 first panel interesting, educational, enlightening. And we
2080 do appreciate you coming for this second panel. 1In the sake
2081 of time, we want to continue to go forward.

2082 I will introduce everybody first and then call you

2083 individually for your opening statements. I think that is,

2084 for me, the most expeditious way of--from my left to right,
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2085 we are joined by the Honorable Cal Dooley, President and CEO
2086 of American Chemistry Counsel, former colleague, great

2087 friend. And we appreciate you being here. Dr. Beth Bosley,
2088 President, Boron Specialties, on behalf of the Society of
2089 Chemical Manufacturers and Affiliates. Again, thank you for
2090 Dbeing here. MR. Mark Greenwood, Principal of Greenwood

2091 Environmental Counsel. Sir, welcome. You have testified
2092 before. So we-—-good to see you again. Dr. Len Sauers, Vice
2093 President of Global Sustainability for Proctor & Gamble

2094 Company. Again, another familiar face. Mr. Steven Goldberg,
2095 Vice President and Associate General Counsel, Regulatory &
2096 Government Affairs for BASF. You have also been here before.
2097 Mr. Andy Igrejas-—-

2098 Mr. {Igrejas.} Igrejas.

2099 Mr. {Shimkus.} Igrejas. Oh, you are over there? Okay.
2100 We have got our things mixed up--National Campaign Director
2101 of Safer Chemicals, Healthy Families. Another familiar face.
2102 And the Honorable Michael Moore on behalf of the National
2103 Conference of State Legislators. Sir, welcome. So we will
2104 start with Mr. Dooley. Your full statement is in the record.

2105 You are recognized for 5 minutes. And thank you for coming.
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2106 A"TESTIMONY OF HONORABLE CALVIN DOOLEY, PRESIDENT AND CEO,
2107 AMERICAN CHEMISTRY COUNCIL; DR. BETH BOSLEY, PRESIDENT, BORON
2108 SPECIALTIES, LLC, ON BEHALF OF THE SOCIETY OF CHEMICAL
2109 MANUFACTURERS AND AFFILIATES; MARK GREENWOOD, PRINCIPAL,
2110 GREENWOOD ENVIRONMENTAL COUNSEL, PLLC; DR. LEN SAUERS, VICE
2111 PRESEDENT, GLOBAL SUSTAINABILITY, THE PROCTOR & GAMBLE
2112 COMPANY; STEVEN GOLDBERG, VICE PRESIDENT AND ASSOCIATE
2113 GENERAL COUNSEL, REGULATORY AND GOVERNMENT AFFAIRS, BASEF;
2114 ANDY IGREJAS, NATIONAL CAMPAIGN DIRECTOR, SAFER CHEMICALS,
2115 HEALTHY FAMILIES; AND HONORABLE MICHAEL MOORE, ON BEHALF OF
2116 THE NATIONAL CONFERENCE OF STATE LEGISLATURES.

2117 "TESTIMONY OF HONORABLE CALVIN DOOLEY

2118 } Mr. {Dooley.} Thank you, Chairman Shimkus and Ranking
2119 Member Tonko. Thank you for the opportunity to testify about
2120 the latest draft of the Chemicals in Commerce Act. The ACC
2121 greatly appreciates the time and effort that you and your
2122 staff have devoted to his critical issue. And we believe
2123 this draft addresses key issues and questions that have been

2124 raised by a variety of stakeholders, and questions that have
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2125 been raised by a number of members of this committee at the
2126 February 27 hearing on the previous draft.

2127 You know, I think if you look at some of the

2128 modifications in this draft, they responded to some of the
2129 concerns that Member Tonko offered about the preemption of
2130 state laws. This draft provides for a robust national

2131 chemical regulatory program, while also maintaining abilities
2132 of states to protect their citizens when EPA has not acted.
2133 Unlike the earlier draft, a low priority designation of
2134 a chemical by EPA will no longer preempt existing state laws.
2135 Only a final EPA decision after a risk evaluation of a high
2136 priority chemical will preempt a state regulation or law.
2137 And, Congressman DeGette, you asked about EPA's testing
2138 authority. This draft greatly strengthens the EPA's ability
2139 to demand more data by allowing EPA the demand further

2140 testing for purposes of prioritization. And this is also a
2141 major change from the earlier version.

2142 Our colleague, Congressman Green, asked about TSCA's
2143 safety standards should be based solely on health and

2144  exposure. And this draft clarifies that only hazard use and
2145 exposure considerations may be applied to determine the risk

2146 associated with an intended use of chemical. Cost benefit
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2147 considerations are only considered in the risk management
2148 phase of the regulation.

2149 And, Congressman Capps, who has a great concern about
2150 vulnerable subpopulations, this draft explicitly requires EPA
2151 to consider exposures to infants, children, pregnant women,
2152 workers and the elderly during the prioritization process and
2153 throughout the risk evaluations.

2154 And Congressman Pallone has asked about TSCA's current
2155 requirement to apply the least burdensome option. He

2156 mentioned that in his questions earlier today. This draft
2157 eliminates the least burdensome requirements, enhancing EPA's
2158 ability to efficiently and effectively impose regulations on
2159 chemicals.

2160 This legislation--or draft legislation provides a

2161 national approach to ensure the safety of chemicals in

2162 commerce. It empowers EPA to evaluate the risks associated
2163 with the exposure to a chemical, to determine if the cost--or
2164 the risk of exposure can be safely managed, and to also

2165 assess whether the cost and benefits of the restrictions on
2166 the use of a chemical are in the interest of consumers.

2167 I think it is instructed to see how the CICA could apply

2168 to the use of this fluorescent--CFL fluorescent light bulb.
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2169 This light bulb uses about a quarter of the energy and lasts
2170 about 10 times as long as a traditional light bulb. But, you
2171 know, widespread adoption of CFL's are helping to reduce

2172 energy demand, reduce carbon emissions and are reducing

2173 energy costs for consumers. But there is a small amount of
2174 mercury that is required to make these highly efficient bulbs
2175 effective. Under CICA, EPA would certainly find mercury to
2176 be a high priority chemical based on hazard. EPA then would
2177 conduct a risk evaluation as to determine whether mercury
2178 used in this CFL posed a significant risk. Finding that EPA
2179 would next consider whether the exposure to mercury in this
2180 Dbulb could be managed to protect against an unreasonable risk
2181 of harm to human health and the environment. In EPA's

2182 development of regulations on the use of mercury in this

2183 bulb, they would consider the cost and benefits of allowing
2184 mercury to be used, and whether there were alternatives.

2185 This approach is a compelling from a public policy

2186 perspective as EPA would be ensuring the risk of exposure to
2187 mercury was acceptable in this bulb, while encouraging the
2188 development of a product that has significant societal and
2189 environmental benefits. This example of the CFL bulb also

2190 demonstrates why preemption provisions of CICA are sound
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2191 public policy.

2192 Unfortunately, many state regulatory programs are based
2193 solely on whether a chemical can cause harm in any

2194 circumstance. This means that if a state--my home state of
2195 California decided to impose a blanket ban on the use of

2196 mercury, CFLs could not be sold there. This would have a
2197 significant negative consequences, and innovators and

2198 companies throughout the country would be reluctant to invest
2199 in the development and manufactured of advanced products such
2200 as this bulb if it was banned in what is the fifth largest
2201 economy in the world.

2202 The current draft of the Chemicals in Commerce Act is a
2203 positive contribution to reforming TSCA, and we believe it
2204 provides a roadmap to legislation that the American Chemistry
2205 Counsel can strongly support.

2206 [The prepared statement of Mr. Dooley follows:]

2207 khkkxkkkkhkhkkkkkkk*x TNSGERT 2 ***kkxkkkkxk*%*
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2208 Mr. {Shimkus.} Thank you. Time has expired. The Chair

2209 now recognizes Dr. Bosley for 5 minutes.
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2210 A"TESTIMONY OF DR. BETH BOSLEY

2211} Dr. {Bosley.} Thank you, Chairman Shimkus, Ranking
2212 Member Tonko and members of the subcommittee. I am pleased
2213 to be back in Washington to share my perspective as a small
2214 business owner and on behalf of the Society of Chemical

2215 Manufacturers and Affiliates regarding the April 18

2216 discussion draft of the Chemicals in Commerce Act.

2217 You and your staffs have been doing great work on TSCA
2218 reform, and TSCA very much appreciates it. I would

2219 particularly like to thank you for recognizing that TSCA is
2220 as much about products as it is about health and the

2221 environment. It is an important interrelationship we need to
2222 protect against unreasonable risks, but we also need to be
2223 able to make--keep making the products that make every other
2224  aspect of our society useful.

2225 As we work towards strengthening EPA's authority to
2226 regulate industrial chemicals, we must be careful that it
2227 does not come at the expense of innovation. This is how we
2228 create and sustain jobs. It is also how we can develop

2229 greener chemicals and bolster public confidence.
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2230 You have obtained positive approaches from the February
2231 27 draft on issues that matter most to SCMA. You have also
2232 made additional improvements in several other areas. There
2233 are some aspects of the current draft that concern us, and we
2234  would like some clarification on those.

2235 Regarding new chemicals and CBI, timely approval of new
2236 chemicals and reliable protection of trade secrets are SCMA's
2237 two top priorities, because they are critical to facilitating
2238 innovation. And the draft makes some changes to new

2239 chemicals in commerce--provisions of the Bill, but these two
2240 sections continue to be very, very workable.

2241 As you continue to deliberate these sections, consider
2242 that new chemicals do tend to be greener. Note also that if
2243 a manufacturer does not have test data, EPA will continue to
2244  use precautionary approaches involving potential exposures,
2245 modeling tools and data on analog chemicals before a chemical
2246 ever reaches commerce. If the agency then still feels like
2247 it needs measured data, it can request it and often does.

2248 Finally, companies regularly continue to test chemicals,
2249 even after EPA approves them.

2250 Regarding existing chemicals, the new draft contains an

2251 additional requirement for EPA to review available
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2252 information on a chemical, including any screening level
2253 information, before requiring testing. We support this

2254 change. It only makes sense that EPA leverage all the

2255 available data and information before pursuing potentially
2256 burdensome testing regimens.

2257 Prioritization, repeatedly--or relatedly, the

2258 prioritization process in the Bill now allows EPA to require
2259 development of additional data to determine whether a

2260 substance falls into a high priority bucket in cases where
2261 existing information is insufficient. This is a great

2262 improvement.

2263 We also believe that enhanced process of reporting is an
2264 important aspect of any new Bill. 1In the same way EPA can
2265 see additional toxicity data to prioritize a chemical, we
2266 would like to see language specifically authorizing the EPA
2267 to require processors to report use and exposure data for
2268 particular product categories, especially where commercial or
2269 consumer uses can be significant. We understand this is a
2270 challenging issue, but is essential to well informed risk
2271 evaluations.

2272 As I have mentioned in prior testimony, the Bill should

2273 also expand TSCA's Section 8(e) to authorize submission of
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2274 non-adverse data and to require EPA to take that data into
2275 account when prioritizing and evaluating chemicals.

2276 Presently, Section E is biased toward only adverse data,

2277 Dbecause that is all that we can submit. Such an enhancement
2278 would greatly increase the amount of data submitted under
2279 this authority, which can only improve the EPA's

2280 understanding of chemical hazards.

2281 Regarding deadlines, SCMA has called for a mandate for
2282 EPA to remove a minimum number of chemicals, or some

2283 percentage of chemicals, over time in order to assure that it
2284 will act more expeditiously on existing chemicals. And it
2285 has thus far. While the Bill does not yet do that, it does
2286 include deadlines for reviewing existing chemicals. I think
2287 the deadlines may be too generous in aggregate. It would
2288 give EPA a total of up to 10 years from release of a high
2289 priority determination to issue a final rule and posing risk
2290 management requirements or restriction. I think four years
2291 for the risk evaluation is probably too long. Something like
2292 18 to 24 months should be workable.

2293 We noticed that the phrase in Section 6 and 9 is

2294 significant risk, and we look forward to understanding your

2295 intent here. I think it is probably improvement over
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2296 unreasonable risk.

2297 Risk management now, this Bill clearly separates the
2298 risk evaluation and risk management steps, and it makes even
2299 clearer the former is purely a health based standard. We
2300 think this is good and still leaves the Bill with fewer steps
2301 than in the Senate Bill.

2302 As for the risk management process, we support the

2303 Bill's requirement that restrictions of chemicals be cost
2304 effective. However, we are concerned that the Bill would
2305 allow EPA to ban a chemical even when it concludes there was
2306 no technically or economically feasible safer alternative.
2307 The draft drops the definition of best available science and
2308 the concept contains there, and they don't appear elsewhere
2309 in the Bill. We are disappointed by this, because the

2310 credibility of EPA risk evaluations will depend on the

2311 strength of the science supporting them.

2312 We are pleased to see that the Bill did retain language
2313 on good science and the requirement that EPA evaluate

2314 chemicals by weight of that evidence. I would think both
2315 sides of the aisle would agree that the only--would only
2316 defeat our common goal of enhancing public confidence if EPA

2317 could be accused of cherry picking data or methods.
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2318 In conclusion, the Bill represents an improvement over
2319 the status quo and shows continued promise for a bipartisan
2320 solution. We appreciate your intense focus on TSCA

2321 reauthorization and remain committed to helping in any way we

2322 can.

2323 [The prepared statement of Dr. Bosley follows:]

2324 R e R dh I dh db b b b b S 4 INSERT 3 R R A A db db b b b b S 4
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2325 Mr. {Shimkus.} Thank you very much. Mr. Greenwood, you

2326 are recognized for 5 minutes.
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2327 "TESTIMONY OF MARK GREENWOOD

2328 } Mr. {Greenwood.} Chairman Shimkus, Ranking Member

2329 Tonko, members of the committee, thank you for the

2330 opportunity to testify today. I am Mark Greenwood. I am an
2331 environmental lawyer. I have been working on TSCA for over
2332 25 years. As part of that, I was the chief lawyer for the
2333 TSCA program from 1988 to 1990. I was director of the Office
2334 of Pollution Prevention Toxics from 1994, and advised clients
2335 on these issues for over 20 years.

2336 What I would like to do is offer some comments of the
2337 strengths of this Bill in the context of some of the

2338 historical issues that have occurred in the TSCA program.
2339 And I really would like to respond to something that I think
2340 is a fairly puzzling characterization I have heard that

2341 somehow this discussion draft is worse than the current law.
2342 And just as kind of a reality check and--I thought I would
2343 reflect back on 1990 when I started as an office director at
2344 EPA. And if they could have given me a choice between the
2345 law that was there on the books, which by the way is the law

2346 we have today, and this discussion draft, which would I have
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2347 preferred to do the best job I could to protect the American
2348 people from chemical risk? I found it very easy. I would
2349 select the discussion draft.

2350 It has in it key elements that will increase the

2351 protection, the ability of EPA to act in ways that I think
2352 are extremely important. I have documented those in my

2353 written testimony. I will highlight just a couple of points
2354 in the interest of brevity.

2355 For Section 6, which we know is the centerpiece of the
2356 existing chemical program, as others have mentioned, your
2357 draft removes the least burdensome requirement provision.
2358 That was the most difficult problem that came out of the
2359 asbestos corrosion proof fitting decision. You have removed
2360 it. It removes the specter of that decision from the

2361 program.

2362 A second one that is very important is prioritization.
2363 One of the curses that TSCA is that is has always been the
2364 statute, particularly in Section 6, that can do anything but
2365 has a mandate to do nothing. And that has been a problem
2366 institutionally. EPA and the TSCA program has always had
2367 problem getting more resources for the program. It has had a

2368 ©problem getting its regulations through the review process.
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2369 We often saw the phenomenon which I experience several times
2370 when new political leaders would come into EPA, they look at
2371 this wonderful new tool and say this can be used for this
2372 special project. And that special project then disappeared
2373 when they left. And the career people at EPA were left with
2374  another failed project.

2375 I think what happens with this prioritization system is
2376 it creates a system that legitimizes the establishment of a
2377 long-term agenda for this program, which it desperately

2378 needs, and allows the program to have a sustained effort to
2379 implement that agenda.

2380 The third thing which I think you have added, which is
2381 an improvement over other drafts, is this distinction in the
2382 safety standard/now risk evaluation and risk management

2383 provisions to distinguish what you call a significant risk
2384 and an unreasonable risk. And what is important there is
2385 probably less the specific words of the standard than the
2386 fact that you articulate the considerations that go into that
2387 decision. And they are very distinct. So you do have a
2388 significant risk decision that looks solely at health and
2389 environmental factors, and explicitly says that costs and

2390 Dbenefits are not part of that decision. And I thank you for
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2391 Jim Jones recognized that that is an important change.

2392 Similarly, in the risk management area, you have tried
2393 to clarify what factors should be considered. Previously,
2394 there was some overlapping factors that you have taken out.
2395 I think it is a big improvement.

2396 The second area I want to address is actually

2397 confidential business information, which has often been

2398 identified as a systematic problem with TSCA. Now, this
2399 perception I think unfortunately can be traced back to some
2400 events that occurred during my tenure at EPA. Back in 1990,
2401 we decided to create a new strategy for the program in which
2402 we tried to, as we said, go public with the information that
2403 we had about health and environmental risks of chemicals. It
2404 was very much aligned with--at that time with the public
2405 right to know programs. We were in charge of the toxic

2406 release inventory. And we thought that was a good thing to
2407 do. Now, in going on and doing this, I am afraid we kind of
2408 stirred a rather serious debate. And we have had a debate on
2409 CBI reforms and CBI changes, which have gone on for many
2410 vyears. It was not productive. It was very polarized. The
2411 debate was not very well explained. However, a group of

2412 people working on this Bill, in the Senate and in the House,
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2413 have come together. NGO groups are involved. Industry was
2414 involved, to come up with some commonsense reforms which I
2415 think, as a package, have really advanced this debate, and I
2416 think can resolve a lot of the issues that have plagued the
2417 program for over 20 years. So in a sense, you had a guerilla
2418 war for the last 20 years on this topic. And you have the
2419 ability in enacting this to perhaps ratify the TSCA CBI

2420 treaty of 2014 and resolve this war. And that has got to be
2421 a success story in any case.

2422 Thank you for your time.

2423 [The prepared statement Mr. Greenwood follows:]

2424 R e S A I Ib db b b b b S 4 INSERT 4 R S A Ih db Ib b b b b b 4



This is a preliminary, unedited transcript19 The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,

official transcript will be posted on the Committee’s website as soon as it is
available.

2425 Mr. {Shimkus.} I thank you. And now, I would like to

2426 recognize Dr. Sauers for 5 minutes.
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2427 A"TESTIMONY OF LEN SAUERS

2428 } Mr. {Sauers.} Um-hum. Chairman Shimkus, Ranking Member
2429 Tonko, members of the subcommittee, thank you for inviting me
2430 to testify today. My name is Len Sauers. I am Vice

2431 President of Global Sustainability, Product Safety and

2432 Regulatory Affairs at the Proctor & Gamble Company. P&G is
2433 the largest consumer products company in the world. And our
2434 products are used by more than 4.8 billion people worldwide.
2435 Ninety-nine percent of American households contain at least
2436 one P&G product.

2437 Since our founding in 1837, innovation has been integral
2438 to everything we do and critical to our success. At P&G, we
2439 believe innovation is our lifeblood. I congratulate and

2440 thank the subcommittee for continued bipartisan collaboration
2441 to further refine and improve the draft legislation. We

2442 firmly believe that any legislative effort to modernize TSCA
2443 must have a strong foundation built on common ground from a
2444  broad range of stakeholder interests.

2445 The time for action is now. A strong and effective

2446 federal chemical management program will lessen pressure on
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2447 states or markets to independently take action to regulate
2448 chemicals. Enhancing consumer confidence is P&G's single
2449 most important objective for modernizing TSCA. We recognize
2450 and hear from our consumers that they are concerned about
2451 chemicals used in every day products. We believe a

2452 modernized TSCA will strengthen public confidence in EPA's
2453 oversight of the safety of chemicals used in the everyday
2454  products that consumers bring into their homes and use around
2455 their families.

2456 The latest discussion draft makes some very important
2457 improvements over the current statute. For example, CICA
2458 requires EPA to identify and account for active chemicals in
2459 U.S. commerce, and then apply transparent criteria to

2460 prioritize them. CICA instructs EPA to conduct a risk

2461 evaluation of high priority chemicals to examine their

2462 probable or demonstrated harm to humans or the environment,
2463 with attention given to the most vulnerable subpopulations
2464 potentially exposed by these priority chemicals. CICA

2465 expressively prohibits EPA from considering economic costs
2466 and benefits in their risk evaluation for priority chemicals,
2467 which is a noted improvement over the earlier discussion

2468 draft and acknowledges the common ground reached by industry
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2469 and NGO stakeholders that a new safety standard in a

2470 modernized TSCA should be health based only.

2471 EPA subsequent regulatory actions must impose

2472 requirements or restrictions that sufficiently and

2473 effectively manage the risk, while carefully evaluating
2474 practical consideration to assure market benefit and

2475 continuity. And importantly, CICA offers new authority for
2476 EPA to collect additional information on chemicals in

2477 commerce when such information is most useful to the agency
2478 in decision making.

2479 Another important element of the proposed CICA act is
2480 support for innovation through protection of confidential
2481 Dbusiness information. Proctor & Gamble invests two billion
2482 dollars annually in research and development. It is 60
2483 percent more than our next closes competitor, and more than
2484 most of our competitors combined. Once we bring new products
2485 to market, we have significant interest in protecting our
2486 confidential business information from public disclosure to
2487 our competitors. Appropriate protections for confidential
2488 information allow innovative companies to succeed, and for
2489 P&G to earn our consumers trust and loyalty. We rely heavily

2490 on the protection of confidential business information
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2491 afforded by Section 14 of TSCA to remain competitive.

2492 We recognize that EPA has to carefully balance the
2493 protection of confidential business information under TSCA,
2494 with providing public access to health and safety

2495 information. P&G fully supports transparency with health and
2496 safety information, and the disclosure of confidential

2497 information to states and medical professionals to assist
2498 with the diagnosis and treatment of illnesses. The

2499 discussion draft appropriately authorizes EPA to disclose
2500 such information.

2501 We also strongly support provisions to the discussion
2502 draft that provide adequate protection for confidential
2503 chemical identities, even when associated with a health and
2504 safety study. A specific confidential chemical identity is
2505 not needed to conduct a health and safety study, interpret
2506 its results, or communicate the study's observed health
2507 effects and conclusion. Structurally descriptive, generic
2508 chemical names are sufficient to provide the public with
2509 information about the structure of the chemical and its
2510 hazard profile, which in turn provides a linkage and access
2511 to publicly available scientific and toxicological literature

2512 on structurally related materials.
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2513 In our industry, confidential chemical entities are
2514 often the most valuable type of intellectual property.

2515 Disclosure of a specific confidential chemical entity can
2516 provide watchful competitors with clues needed to replicate
2517 our product formulations. P&G agrees with other industry
2518 stakeholders that CBI protection must be properly

2519 substantiated at the time of the initial claim, and upon EPA
2520 request to renew or extend the duration of protection. We
2521 support the CICA provisions that address the need for upfront
2522 substantiation of CBI claims for confidential chemical

2523 identities and encourage the authors to consider broadening
2524  the requirement.

2525 Mr. Chairman, Ranking Member Tonko, thank you again for
2526 the invitation to testify this morning. We believe the time
2527 to modernize TSCA is now.

2528 [The prepared statement of Mr. Sauers follows:]

2529 khkkxkkkkhkhkkkkkkk*x TNSGERT 5§ ***kkxkkkhkhkxk***
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2530 Mr. {Shimkus.} Thank you. Now, the Chair now

2531 recognizes Mr. Goldberg for 5 minutes.



This is a preliminary, unedited transcript2é The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

2532 "TESTIMONY OF STEVEN GOLDBERG

2533 1} Mr. {Goldberg.} Thank you. Chairman Shimkus, Ranking--
2534 Mr. {Shimkus.} I think there should be a button for
2535 that.

2536 Mr. {Goldberg.} Chairman Shimkus, Ranking Member Tonko,

2537 members of the subcommittee, thank you for this opportunity.
2538 I am Steve Goldberg, Vice President and Associate General
2539 Counsel for Regulatory & Government Affairs at BASF

2540 Corporation. BASF Corporation is the North American arm of
2541 BSF Group, which is the world's largest chemical company.
2542 BASF Corporation supports modernization of TSCA. We
2543 believe substantial progress has been made towards that goal
2544 by the most recent draft of the Chemicals in Commerce Act.
2545 And we appreciate the subcommittee's focus on this important
2546 matter, and are grateful for the opportunity here before you-
2547 -appear before you today.

2548 A number of key principles and concepts for TSCA

2549 modernization are the subject of agreement among a wide

2550 variety of stakeholders, including the fact that TSCA should

2551 provide for additional authority for EPA to review and manage
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2552 risks from existing chemicals on the market as it has

2553 successfully done for new chemicals since TSCA's inception.
2554 A prioritization process is an appropriate way for EPA to
2555 commence reviewing existing chemicals in order to ensure its
2556 resources are spent in the most efficient way.

2557 EPA requires additional authority to call for testing of
2558 chemicals where existing data is insufficient to permit

2559 reasoned conclusions either as to priority status or to make
2560 risk assessments. And the appropriate approach for a safety
2561 assessment of chemicals is a risk based standard that is one
2562 that takes into account not Jjust hazards but also exposure
2563 and use in order to leave to safety conclusions.

2564 And while I am not testifying on their behalf today,
2565 while I participate in the chemical management teams at

2566 American Chemistry Counsel, I also do so at the leading

2567 downstream associations, the American Cleaning Institute,
2568 Consumer Specialty Products Association. And those

2569 associations are committed to participating in this process
2570 to provide appropriate use data so that the standard can be
2571 risk based, not just hazard based.

2572 The benefit and cost considerations are not appropriate

2573 when making a safety assessment, but are critical in deciding
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2574 the appropriateness of risk management measures. AS

2575 discussed, there should be appropriate protections for CBI.
2576 And, finally, EPA will require sufficient resources to be
2577 able to fulfill its mandate in a timely manner under a

2578 modernized TSCA.

2579 While provisions in the proposed Bill on use exposure
2580 data and resource needs require some fleshing out, overall we
2581 are pleased that the updated CICA is directed towards meeting
2582 these principles and is a substantial improvement over

2583 current law. While all these subjects are important, I want
2584 to focus on the subject raised by Mr. Dingell, and that is
2585 the issue of resources.

2586 Ultimately, one key to success of a modernized TSCA is
2587 ensuring that EPA has the resources to do its job. And there
2588 was extensive discussion about how many chemicals it could
2589 review and what sort of time period. Ultimately, a program
2590 that provides EPA the authority but not the resources to do
2591 that job is a losing proposition for the chemical industry,
2592 our customers and the public. And so the program posited by
2593 the CICA clearly will require additional resources in EPA's
2594 Office of Pollution Prevention and Toxics to allow this

2595 program to work.
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2596 Having been extensively involved in development and

2597 implementation of a pesticide fee system under the Pesticide
2598 Registration Improvement Act, which has been in place at EPA
2599 for about 10 years, I can provide some perspective on the
2600 possible application of a fees approach as part of increasing
2601 the resources for EPA to meet the needs of the program. And
2602 those feed provisions generally revolve around a number of,
2603 again, commonly held principles. That is fees charged must
2604 be dedicated to the program itself, not to the general

2605 treasury or other programs within EPA. And those fees

2606 generally should go for adding FTEs within EPA. Fees need to
2607 supplement not replace appropriations for the functions of
2608 chemical safety review. They need to be reasonable in amount
2609 and such that will not stifle innovation, which is critical
2610 to our industry. A fee should be focused on activities that
2611 provide a direct benefit to the person being charged. A fee
2612 system needs to take into account small business

2613 considerations. And, lastly, the agency needs to be

2614 accountable and transparent about how those fees are being
2615 used.

2616 Ultimately, while PRIA provides some direction for

2617 possible approaches towards meeting resource needs in the
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2618 chemicals area, it is a somewhat imperfect model. It is a
2619 different type of statute. It is a product registration

2620 statute instead of a substance statute, as more fully noted
2621 in my written testimony. However, there are some models I
2622 think that will help.

2623 So while there are things to be learned from the

2624 experience with PRIA, ultimately a fee program for chemicals
2625 needs to be based on any processes called for in TSCA and
2626 under the CICA, and requirements of a chemical management
2627 system.

2628 Industry is prepared to discuss the need for additional
2629 fees in this particular context, if it meets those principles
2630 I enunciated. And BASF stands ready to help inform Congress'
2631 consideration of the resource needs of the agency, including
2632 appropriate fee approaches.

2633 And we thank you very much for your consideration.

2634 [The prepared statement of Mr. Goldberg follows:]
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2636 Mr. {Shimkus.} All right. Thank you for attending.
2637 And the business community obviously represents their

2638 customers. It is great to have a state senator here who has
2639 constituents. I think there is obviously members, who are
2640 legislators also, have great respect for anyone who puts
2641 their hat in the ring and runs for political office. So I
2642 would like to recognize Senator Michael Moore from the

2643 Commonwealth of Massachusetts. And you are recognized for 5

2644 minutes.
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2645 "TESTIMONY OF HON. MICHAEL MOORE

2646  } Mr. {Moore.} Thank you very much. And it is an honor
2647 to be here today. Chairman Shimkus and Ranking Member Tonko
2648 and distinguished members of the subcommittee, as a member of
2649 the Massachusetts State Senate and a member of the National
2650 Conference of State Legislators, I speak today on behalf of
2651 the NCSL, a bipartisan organization representing 50 state
2652 legislators and the legislators of our nation's

2653 commonwealths, territories and the District of Columbia. I
2654 thank you for the opportunity to testify today.

2655 Mr. Chairman, while the NCSL encourages Congress to

2656 reform and modernize TSCA, we must insist that any changes do
2657 not eliminate state's abilities to protect the health and
2658 safety of their citizens through sweeping federal preemption.
2659 CICA preempts nearly 40 years of state policy in an attempt
2660 to provide a one-size fits all approach to toxic chemicals
2661 regulation. To strip state's residents of protections

2662 enacted by their elected officials would be a serious breach
2663 of state sovereignty and will leave everyone more susceptible

2664 to increased harm from toxic chemicals.
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2665 CICA would essentially eliminate the ability of state
2666 policymakers to regulate toxic chemicals at the state level
2667 by divesting all authority away from states and localities
2668 and placing this authority solely with the EPA administrator.
2669 This approach may have adverse effects on state regulatory
2670 structures, which I detailed in my written testimony.

2671 CICA may also have unintended and adverse consequences
2672 that extend into the other areas of state environmental

2673 regulation. Air and water quality in states like New York
2674 may suffer because of current language does not explicitly
2675 exempt state pollution laws. In the absence of federal

2676 action to address issues related to TSCA, lack of--TSCA's
2677 lack of revision, half of the states, including the

2678 Commonwealth of Massachusetts, have enacted legislation to
2679 regulate individual chemicals. Nearly one third of states,
2680 including Massachusetts, have developed comprehensive state
2681 chemical regulations. The CICA would preempt all of these
2682 laws. I have attached a chart detailing the laws adversely
2683 impacted by CICA with my written testimony.

2684 Throughout my career in public service, I have seen the
2685 benefits of--state and federal chemical policy firsthand. As

2686 a state environmental police officer, I worked under the
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2687 office of state--of the state attorney general's

2688 environmental strike force to investigate crimes associated
2689 with illegal chemical practices. The state plays a vital
2690 enforcement role in chemical incidents as the primary

2691 investigatory authority in these matters, often coordinating
2692 with several federal and state organizations to ensure a safe
2693 and efficient response. For 18 years, I investigated serious
2694 violations of state law that had significant impacts on local
2695 communities.

2696 In 1993, I was involved with a case in which a metal
2697 manufacturing plant failed to use standard procedures when
2698 disposing of residual sodium, resulting in an explosion.

2699 Beyond these basic failures, fire fighters responding to the
2700 blaze were significantly injured due to inexcusable mistakes.
2701 This included a failure to warn responding officers about the
2702 current state of the involved chemical, which explodes upon
2703 contact with water. When firefighters began routine

2704 containment procedures, a larger explosion occurred and

2705 several were critically burned through their protective gear
2706 by the reacting chemical. Through the Attorney General's
2707 strike force, Massachusetts was able to hold the responsible

2708 party accountable and bring Jjustice to those injured in the



This is a preliminary, unedited transcript3s The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

2709 incident.

2710 Without state participation, enforcement of a chemical
2711 policy would be nearly impossible. But current CICA language
2712 would drastically hinder state enforcement. By eliminating
2713 state ability to enforce laws that are comparable to the
2714  federal standards, the responsibility of holding violators
2715 responsible would fall primarily on the federal government.
2716 States embrace the opportunity to provide an improved safety
2717 for their residents and the environment and accept this

2718 Dburden. But preemption language in CICA significantly

2719 endangers the--that enforcement ability.

2720 When I became a state legislator, it became more

2721 apparent how intricately states must be involved in chemical
2722 policy. The--TSCA has not been updated for nearly 40 years,
2723 and states have acted to pass laws that complement the

2724  federal policy. All of these state laws would pass with the
2725 welfare of the public in mind. Beyond the host of

2726 Massachusetts' law that provides increased protection from
2727 toxic chemicals, several communities in my district are

2728 currently experiencing difficulties in costs associated with
2729 federal preemption of railroad operations. That really adds-

2730 -I commend the subcommittee for their commitment to business
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2731 and interstate commerce in this draft, and understand the
2732 motivations for a uniform federal chemical policy to promote
2733 these goals. However, the advancements of these ideas cannot
2734 come at the expense of public and environmental safety. I
2735 share the residents' belief that approximately--I share the
2736 residents' belief that live on the other side to the

2737 potential spills--to the potential problems of spills

2738 entitles them to a measure of involvement in ensuring

2739 chemical safety. When 100 gallons of a chemical called

2740 Styrene, used in the manufacturing of Styrofoam, was spilled
2741 in one of these preempted yards, a cooperated effort of rail
2742 yard employees and workers from state municipal agencies were
2743 responsible for the cleanup. The incident was handled safely
2744  and professionally by all involved parties with only minor
2745 complaints of irritated eyes and lingering smells. However,
2746 if a rail yard is federally preempted from state law, and
2747 chemicals being transported are preempted, the citizens of
2748 these communities have no recourse to protect their homes and
2749 families from future spills. There must be a balance struck
2750 Dbetween the benefits of interstate commerce and the need for
2751 public safety. State legislators have and must continue to

2752 play a role in chemical policy in order to reach that
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2753 Dbalance.

2754 The NCSL encourages Congress to reform and modernize
2755 TSCA, but does not believe that the CICA adequately

2756 accomplishes this goal. At a minimum, the NCSL believes
2757 proposes TSCA reform legislation should embody the elements
2758 outlined in the NCSL's Federal Chemical Policy Reform

2759 directive, which is attached to my written testimony. Most
2760 notably, any reform of TSCA should preserve state rights to
2761 manage chemicals and resources, and should be provided for
2762 the state level implementation.

2763 And I thank you for this opportunity and look forward to
2764 any questions.

2765 [The prepared statement of Mr. Moore follows:]

2766 R e S A I Ib db b b b b S 4 INSERT 7 R S dh g dh db b b b b S 4



This is a preliminary, unedited transcript3s The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,

official transcript will be posted on the Committee’s website as soon as it is
available.

2767 Mr. {Shimkus.} Thank you. And now, I would like to

2768 recognize Mr. Igrejas for 5 minutes.
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2769 "TESTIMONY OF ANDY IGREJAS

2770 1} Mr. {Igrejas.} Thank you very much, Mr. Chairman.

2771 Safer Chemicals, Healthy Families is a nonpartisan coalition
2772 of health, environmental labor organizations and businesses.
2773 We came together to do TSCA reform in a meaningful way, and
2774 we remain committed to that. I appreciate the opportunity to
2775 testify. And I especially appreciate the process you

2776 followed of having discussion drafts before going forward
2777 with a formal Bill. And I want to use the opportunity to
2778 encourage a different course before you do that.

2779 We took this very seriously. We had a team of experts
2780 review the new draft. And we did note improvements. So I
2781 want to point them out so you don't have to do it for me.

2782 The testing authority is an improvement. The getting rid of
2783 the best available science definitions, the definitions of
2784 adequate information, et cetera. But we were still unanimous
2785 in our analysis that the improvements don't alter the bottom
2786 line, which is that when you take the ambitious preemption in
2787 the Bill--the sweeping preemption, with the things that have

2788 rolled back pieces of federal law, and then the fact that the
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2789 things that I believe you intend as improvements in the Bill,
2790 are still not there in our analysis. The net effect is to go
2791 backward. That is what we--that is our analysis of the Bill
2792 still.

2793 The first question we asked our self, will the EPA be
2794 able to impose restrictions on unsafe chemicals under the
2795 Bill? And we came to the same conclusion that Jim did, that
2796 even though you have separated the assessment from the

2797 decision on risk management, the bottom line there is still
2798 that EPA has to prove something, too much like what it has to
2799 prove now, which has been shown to be unworkable, in order to
2800 impose the restrictions needed to ensure safety. And I hope
2801 you will agree that is a threshold issue that we have to

2802 solve, and I think we want people outside of the chemical
2803 industry concurring that it has been solved before we go

2804 forward.

2805 The second questions is does the Bill establish a clear
2806 idea of safety that we can all be sure will protect pregnant
2807 women and children? And I think our answer again was no. I
2808 did want to credit that the assessment is now clearly health
2809 based, and there is a foothold for some key concepts like

2810 vulnerable populations, aggregate exposure, et cetera. But
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2811 they are not lined up in a way that assures the protection
2812 for pregnant women and children. And this term significant
2813 risk, which may turn out to be an improvement or something
2814 that we can work with, it 1is still unclear what that means.
2815 And we want to make sure it is clear.

2816 The third question was does it improve or diminish the
2817 oversight of new chemicals? And this is where we are still
2818 perplexed over all that--our position, and I think most
2819 people's sense, is that new chemicals should be made to be
2820 safe--shown to be safe before they get on the market. That
2821 is the administration's principles. It is how a lot of
2822 people when they first get into this issue, they think

2823 chemicals work like drugs, and they are surprised that it
2824 doesn't work that way, and they think it should work that
2825 way. But we were--and the chemical industry has always said
2826 the new chemicals program, as it is, works fine. But we do
2827 see some rollbacks in that authority here.

2828 They have limited authority to--and criteria whereby
2829 they can order development information and pose some risk
2830 management. And the new draft restores one of those, but
2831 still takes back a couple of those pieces of authority. We

2832 would like to see that removed.
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2833 We also asked will this increase the transparency and
2834 public confidence, which is a goal that has been even

2835 unstated, the industry is has enunciated. And our answer was
2836 no, again. I think the draft adds a layer of murkiness. And
2837 this has come up. For the first time, you explicitly allow
2838 the delinking--or require really the delinking of a chemical
2839 from the health and safety study--the chemical identity from
2840 a health and safety study that might implicate it as having
2841 health concerns. And that really does mean you could have a
2842 secret carcinogen on the inventory. That would be very hard
2843 for the public to track, is this being managed well? And I
2844  think the idea of public confidence is that when chemicals do
2845 have problems, we can see how they are being managed. And so
2846 that is going to be something that will undermine

2847 transparency.

2848 The low priority designation, if it worked the way it
2849 was reference by one of the members, I forget if it was Mr.
2850 Latta, that it was just in ordering, what EPA is going to get
2851 to later. But because of the remaining links preemption here
2852 that it is not just EPA saying we are not going to look at
2853 this now, but we are going to prohibit states from looking at

2854 it in the future. All on the basis of this likely to be
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2855 safe, as opposed to that they found it to be safe, I think
2856 that that would be interpreted by many in the industry as
2857 basically a hall pass that people will want that. This is
2858 sort of a promise this chemical will never get looked at.

2859 And the first time something bad ends up somewhere that we
2860 don't want it, we are going to have a scandal. And the

2861 credibility of the whole program I think, and what the safety
2862 means, will come down. The preemption has been discussed in
2863 some detail. We agree with the comments that it is sweeping
2864 and overly ambitious. And so we would urge a different

2865 approach in the Bill.

2866 I have engaged in a lot of dialog with people in

2867 industry on a lot of these issues. Part of our reaction is
2868 that we don't see a lot of what I had seen as ideas that have
2869 come out with--for more common ground approaches reflected in
2870 these drafts. And perhaps it is time to focus in on some key
2871 issues. And I think those would be is there a definition of
2872 safety that we can all understand and get behind, and not
2873 just my coalition but the folks in the medical community, the
2874 pediatricians, others that have weighed in on that subject.
2875 Is there clear authority that everyone agrees the EPA would

2876 have to impose conditions needed to ensure safety? Is there
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2877 a schedule and resources that we know are making meaningful
2878 progress at the federal level? And maybe that would be, you
2879 know, good for government work right there. Some real

2880 progress, but nothing that goes backwards. That is what we
2881 would be looking for.

2882 So I would encourage that approach, Mr. Chairman. And
2883 thank you very much.

2884 [The prepared statement of Mr. Igrejas follows:]

2885 khkkxkkkhkkkkkkhkrk*x TNSERT 8§ ***kkxkkkhkxk*kx*
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2886 Mr. {Shimkus.} Appreciate your testimony. And, again,
2887 we welcome all our panelists. And I recognize myself for the

2888 first 5 minutes for questions.

2889 I guess I would like to start with this cost benefit
2890 analysis that Mr. Jones had testified briefly on, and that
2891 whole discussion near the end of the first panel, and offer
2892 anyone a chance to make a comment on it.

2893 Mr. Greenwood, you look like you are ready to do that.
2894 Mr. {Greenwood.} Well, one of the things actually I
2895 mentioned in our--my testimony was when you talk about cost
2896 Dbenefit analysis and this unreasonable risk standard and what
2897 it means, I think it is useful to consider the fact that just
2898 a month ago, EPA proposed a new rule. This is under the

2899 FIFRA Statute for pesticides, but it is under an unreasonable
2900 adverse effects in the environment standard, very similar to
2901 unreasonable risk standard--proposed a set of very protective
2902 new standards for farmworkers, and explicitly indicated that
2903 this is to deal with some very serious effects on

2904 farmworkers, their families, on--to address the issues in
2905 environmental justice, and articulated this as part of the

2906 unreasonable risk standard. These are legitimate qualitative
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2907 factors to consider. There was a cost benefit analysis done.
2908 Interestingly enough, the cost benefit analysis showed

2909 that if you purely look at the monetized costs and benefits,
2910 actually the regulation--the cost exceeded the monetized
2911 Dbenefits. However, the government decided that because of
2912 the qualitative benefits, which can be considered in cost
2913 benefit analysis, this was a justified rule, and it was a
2914 rule that met the unreasonable risk standard. So I think we
2915 have to be very careful, assuming that the mere existence of
2916 a cost benefit analysis or unreasonable risk necessary leads
2917 to a less protective set of standards.

2918 Mr. {Shimkus.} I--Mr. Dooley?

2919 Mr. {Dooley.} If I can just add on to that? And that
2920 is--I use the example of the mercury in the light bulb. You
2921 know, if you didn't have a cost benefit analysis that

2922 considered, you know, the societal benefits, the

2923 environmental benefits, you could well have this product
2924 never brought to market. And I, you know, find it a little
2925 Dbit frustrating with Mr. Jones' testimony is that when he
2926 cited the EPA's principles, and even in his written

2927 testimony, he makes a very clear statement that they--for

2928 when chemicals do not meet the safety standard, they need to
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2929 have the flexibility to consider children's health, economic

2930 costs, social benefits and equity concerns. They are saying
2931 that you need a cost benefit analysis. That is consistent
2932 with President Clinton's Executive Order. It is consistent

2933 with President Obama's Executive Order. And it is consistent
2934 with the language in your discussion draft on page 45, which
2935 states determine whether technically and economically

2936 feasible alternatives that benefit human health or the

2937 environment, compared to the use proposed to be prohibited or
2938 substantially prevented, will be reasonably available.

2939 This comment that Mr. Jones had that you have to weigh
2940 one alternative to another is not embodied in the draft

2941 legislation that you have presented to this committee.

2942 Mr. {Shimkus.} Thank you. Let me move on. I will

2943 never get through all the questions. But for the Senator,
2944  does this Bill--and CERCLA is our Superfund federal

2945 legislation. CERCLA and Superfund are two federal pieces of
2946 legislation. Does this Bill exempt any of CERCLA and

2947 Superfund from regulation? Because--why I say that is your--
2948 in your comments about spills, that is all under CERCLA. And
2949 that is all under Superfund and remediation and the like. So

2950 my point is, those things aren't going to be exempted under
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2951 this piece of legislation. And it is an apples and oranges
2952 comparison. And I just wanted to--

2953 Mr. {Moore.} That comparison may be--I would have to go
2954 back and research whether the Superfund and CERCLA is. But,
2955 actually, as my panelists--fellow panelist up here just

2956 presented the fluorescent light. Massachusetts actually Jjust
2957 passed a recent mercury ban. So the question is in

2958 Massachusetts, would this--

2959 Mr. {Shimkus.} Yeah. So no fluorescent light bulbs in

2960 Massachusetts?

2961 Mr. {Moore.} Oh, no. We have fluorescent light bulbs.
2962 Mr. {Shimkus.} But there is mercury in there?
2963 Mr. {Moore.} But we--right. But there is a mercury ban

2964 that has been in place. And the Massachusetts law regarding
2965 the mercury ban would actually be preempted. So that is a
2966 law that Massachusetts actually passed that you preempted.
2967 Mr. {Shimkus.} Okay. Well--okay. Thanks. The--now, I
2968 have lost all control over the direction I was going to go.
2969 Let me move to Mr. Greenwood. Some of the people involved in
2970 this debate have strong feelings about federal preemption.
2971 We just started talking about that. Why is it important to

2972 address preemption, and do you think the discussion draft
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2973 takes the right task?

2974 Mr. {Greenwood.} Well, I think it is very important to
2975 address preemption. And I--but I would say it in the

2976 following way. It is important because that I think it is an
2977 increasingly important issue that needs to be teed up,

2978 actually for international purposes. And here is the

2979 context. Obviously, the United States, we get nervous about
2980 anything that goes to preemption, because it goes to key

2981 principles of the history of our country. But in the world
2982 of chemical management across the world today, we are facing
2983 a series of different kinds of controls from other parts of
2984 the world. There is a--we want to have at some point some
2985 kind of consistency of standards across borders. Obviously,
2986 within the country. But more and more the threat of making
2987 that very hard to do is the fact that we have countries

2988 around the world with their own chemical programs.

2989 In the case of Europe, we have got a set of standards in
2990 reach that cover a continent. And if you are going to try to
2991 advance the interest of the United States and engage with the
2992 other parts of the world as your trading partners, you have
2993 to have a consistent position. The ticket for entry in that

2994 discussion is one country, one voice. You have to be able to
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2995 say we are here as the United States with our position in
2996 dealing with other countries and with European community.

2997 And our trading partners don't not want to negotiate with the
2998 individual states in the United States. They are expecting
2999 the federal government to speak for the country.

3000 So at some point, one of the things that needs to be
3001 considered here is how preemption or other mechanisms that
3002 try to get people, the state regulators and the federal

3003 regulators, on the same page for purposes of these

3004 discussions will factor into how TSCA is designed.

3005 Mr. {Shimkus.} Yeah. And I appreciate. My time is far
3006 expired. And I would like to now turn to Mr. Tonko, the

3007 Ranking Member, for 5 minutes.

3008 Mr. {Tonko.} Thank you, Mr. Chair.

3009 Earlier, EPA told us that the discussion draft fails to
3010 address some key elements of meaningful chemical safety

3011 reform, and in some way weakens current--in some ways,

3012 weakens current federal law. That alone should give us

3013 pause. But the Bill also includes sweeping preemption of
3014 state and local laws.

3015 Essentially, the Bill completely ties the hands of state

3016 and local regulators to protect human health and the
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3017 environment from toxic chemicals in commerce.

3018 Senator Moore, I would like to explore the potential
3019 impacts of this preemption language with you. In your

3020 testimony, you mentioned that the State of Massachusetts--the
3021 Commonwealth of Massachusetts has passed several toxics use
3022 reduction laws, including a comprehensive chemicals

3023 management program requiring companies to develop a plan for
3024 pollution prevention. Why did Massachusetts develop this
3025 program, and were the federal programs inadequate?

3026 Mr. {Moore.} Well, obviously in Massachusetts, we are
3027 looking at the needs of our--we determine to be the needs of
3028 our commonwealth, and what we determined are going to protect
3029 the welfare and the safety of our citizens, and protect the
3030 environment. So we are looking at our state and how we think
3031 we should move forward in a comprehensive process of

3032 addressing chemical use.

3033 Mr. {Tonko.} So does that suggest the federal programs
3034 were inadequate?

3035 Mr. {Moore.} I don't want to say inadequate, but I

3036 think everyone can admit that the EPA is--with the amount of
3037 work that they have to do, they are overtasked. There is a

3038 lot of responsibility put upon them. And from previous
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3039 testimony, what, there is 80--84,000 chemicals that right now
3040 have not been analyzed or looked at by the EPA.

3041 Mr. {Tonko.} Has this program helped reduce toxic

3042 chemical use in your home state?

3043 Mr. {Moore.} Yes. Yes, I don't have the exact figures.
3044 But I can tell you it has reduced toxic chemical use.

3045 Mr. {Tonko.} And Section 17 of the discussion draft
3046 contains extremely broad language that preempts states from
3047 implementing laws and regulations that require the collection
3048 of information about chemical substances, or that restrict or
3049 prohibit the use and manufacture of those chemical

3050 substances. Senator Moore, how could this language affect
3051 vyour ability as a state legislator to serve your

3052 constituents?

3053 Mr. {Moore.} Well, I think if we are going to be

3054 looking at state laws to protect the welfare of our citizens
3055 and the environment, and looking for our state regulatory
3056 agencies, Department of Environment Protection, I think

3057 having access to information is going to help up develop

3058 policies or state laws and regulations that are going to

3059 adequately support that need.

3060 Mr. {Tonko.} In addition to preempting existing state
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3061 1law, Section 17 of the discussion draft preempts state and
3062 local governments from passing new laws in the future to

3063 protect human health and the environment from toxic chemicals
3064 in commerce. That is putting a lot of faith in success of
3065 our federal program. Senator Moore, are you confident that
3066 the federal program envisioned by this Bill would be

3067 sufficient to protect human health and the environment from
3068 toxic chemicals?

3069 Mr. {Moore.} From what I know of the legislation, at
3070 this point, I wouldn't not say so. Again, I--the concerns I
3071 have is that there are a lot of responsibilities put upon the
3072 Environmental Protection Agency from reviewing new chemicals
3073 to reviewing existing chemicals. I don't know what the

3074 resources that they would have to actually adequately perform
3075 this function.

3076 Mr. {Tonko.} So then how do you see this as best

3077 working? What role should the state play, and what role

3078 should the federal government play?

3079 Mr. {Moore.} I think they should work hand in hand. As
3080 discussed, I think government and business should work hand
3081 in hand in the promoting of interstate commerce, the

3082 promoting of business. I think the federal government and
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3083 state government should work hand in hand, working off each
3084 other's best practices and moving those initiatives forward.
3085 I don't think any one entity can do it alone. This is--I
3086 know the panel has said that, you know, when you are dealing
3087 on international trade issues that they want to know what the
3088 policies of the federal government. Well, state government
3089 also has--when we go abroad on trade issues, they want to
3090 know what state issues are being put forth. And we--in

3091 conjunction, we have to work with our federal partners. But
3092 we are not always putting--states are not always putting

3093 forward the initiatives being sought by the federal

3094 government. So there is different initiatives that each

3095 state are going to be looking at.

3096 Mr. {Tonko.} Well, I appreciate your testimony and that
3097 of the panelists. I agree that the best model is one that
3098 sets a strong federal minimum standards, but allows our

3099 states to enact standards that respond to local needs and go
3100 above and beyond federal law to protect human health and the
3101 environment.

3102 And with that, Mr. Chair, I yield back.

3103 Mr. {Shimkus.} The gentleman yields back his time. The

3104 Chair now recognizes the gentleman from Ohio, Mr. Latta, for
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3105 5 minutes.

3106 Mr. {Latta.} Thank you very much, Mr. Chairman. And
3107 thanks very much to our panelists for being here today. We
3108 really appreciate your time and your presentations.

3109 Dr. Sauers, if I could start with a question to you.
3110 With TSCA regulating chemicals and of course, in the U.S.
3111 commerce, many of which become ingredients in consumer

3112 products, are there other departments and agencies out there
3113 that have authority over the safety of those packaged

3114 consumer products that are used in the home? And if so,
3115 would you explain the role of those other U.S. departments
3116 and agencies, and how that regulatory Jjurisdiction compares
3117 to what we are discussing for the EPA under TSCA?

3118 Mr. {Sauers.} Um-hum. Yes, Congressman, thank you.
3119 The Proctor & Gamble Company makes a whole host of consumer
3120 products. We make drugs, food products, beauty care

3121 products, laundry detergents, things like that. And

3122 different agencies regulate different products. So if I
3123 think of our food products, beauty care products, cosmetics,
3124 drugs, those are regulated by the FDA. So chemicals that go
3125 into those products that are solely used in those products

3126 would not be regulated by TSCA. They are regulated by the
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3127 FDA.

3128 Now, for those chemicals that go into say laundry

3129 detergents where the EPA would have a jurisdiction and would
3130 regulate those chemicals, the use of the chemical in the
3131 finished product is regulated by the Consumer Products Safety
3132 Commission. And they are the ones that regulate the use of
3133 hazardous chemicals in those products. So if something were
3134 to be declared say toxic, you know, by EPA, it would probably
3135 fall within the definition of hazardous within the federal
3136 Hazardous Substances Act, which the CPSC administers. And
3137 then the CPSC would then have a jurisdiction for labeling on
3138 the product, banning the use of the material. You know, if
3139 the felt that labeling could not ensure safe use of it for a
3140 consumer, they could ban the use of it there.

3141 So there is a whole host of regulatory agencies

3142 overseeing these things.

3143 Mr. {Latta.} Well, let me follow-up. Suppose if the
3144 EPA determines a chemical as a low priority. And as set
3145 aside under TSCA based on the EPA's knowledge of the

3146 chemical's limited use in the industrial environment, and
3147 that chemical may have significant hazardous properties, but

3148 the EPA understands there is a limited exposure to the
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3149 chemical and the exposure is well managed by occupational
3150 controls, would prevent a consumer product manager, like
3151 vyours, from using that low priority chemical in an everyday
3152 product used by families in the home?

3153 Mr. {Sauers.} Um-hum. If it was a chemical that was
3154 regulated by TSCA, then the Consumer Products Safety

3155 Commission would come into effect with its use in a finished
3156 product. And if it indeed was say a low priority chemical
3157 for which there was toxicity associated with--you know, a
3158 toxic--a potential--it would then be declared as hazardous by
3159 CPSC, and then there is a whole host of criteria on how

3160 hazardous materials are then handled in finished consumer
3161 products. There is a whole host of labeling requirements
3162 that would be on something like that. And the agency could
3163 also ban the use of a product if they felt that the labeling
3164 would not protect the consumer.

3165 Mr. {Latta.} Mr. Goldberg, some people have been

3166 arguing that the United States needs a TSCA that mirrors
3167 REACH. Your company's a global company. So would you argue
3168 that having the same system would be in your interest?

3169 Mr. {Goldberg.} Since we deal with so many different

3170 regions, I think we realize that we have to live in and adapt



This is a preliminary, unedited transcriptss The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

3171 to regional differences in the context of chemical management
3172 programs that fit the levels of both of protection, which
3173 hopefully from the BASF standpoint are consistent along all
3174 those regions, but also the individual regional differences
3175 that exist. And so while certainly from some degree we would
3176 all love, in the abstract world, harmonization that made it
3177 easier to live with. The fact of the matter is there are
3178 differences. And the schemes among these various regions can
3179 be very different. REACH is a very, very different scheme,
3180 even down to its basic nature, than TSCA is. And so while
3181 there are learnings--and as Mr. Jones said, there are some
3182 Dbenefits that we can take moving from region to region, for
3183 example sharing of data, at the end of the day, we realize
3184 the need to adapt and be responsive to individual chemical
3185 management regimes.

3186 Mr. {Latta.} So you agree that it would be important
3187 for the U.S. to have a system that is unique just to the

3188 United States?

3189 Mr. {Goldberg.} Yes. I mean, in the context of the
3190 European system, for example, it is not a chemical management
3191 system the way we think of it here. It is really largely an-

3192 -at least it started information gathering system that is
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3193 registrant or company based, as opposed to a substance based
3194 system that we have here. Changing that would require a
3195 rather dramatic overhaul. And as I have discussed with some
3196 of my colleagues, even in the environmental community, it is
3197 not a system I think that adapts itself well necessarily
3198 here.

3199 Mr. {Latta.} Okay. So you think the lessons of REACH
3200 that the United States should avoid in TSCA would be this
3201 adapting well?

3202 Mr. {Goldberg.} Well, I think there are a number of
3203 lessons we have learned about REACH, including the

3204 Dbureaucracy that has revolved around it, the costs--ongoing
3205 costs involved, which have not necessarily established

3206 themselves with measured levels of protection, because to
3207 date it has been about information gathering and not about
3208 risk management. And the goals of modernizing TSCA, as I
3209 said as one of my principles, is to provide EPA with

3210 additional authority to adequately manage risks.

3211 Mr. {Shimkus.} Gentleman's time has well expired.

3212 Mr. {Latta.} Thank you very much, Mr. Chairman. My
3213 time has expired, and I yield back. Thank you for your

3214 indulgence.
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3215 Mr. {Shimkus.} The Chair now recognizes the gentleman
3216 from California, Mr. McNerney, for 5 minutes.

3217 Mr. {McNerney.} I thank the Chairman. I also want to
3218 make sure the Chairman understands that we appreciate your
3219 Dbipartisan effort. I don't think we are there yet, Mr.

3220 Chairman. But if we keep working together, we will get

3221 there.

3222 One of the things--I mean, there is a lot of reasons to
3223 want to change and improve TSCA. One of them I think is that
3224 there is a lack of confidence in the public in chemical

3225 safety in this country. And I think that is a problem that
3226 the companies, the businesses would want to address firmly.
3227 And it is one of my concerns with the Chemicals in Commerce
3228 Act is that it may actually go in the wrong direction,

3229 reducing public's confidence in our chemical safety in this
3230 country.

3231 Mr. Igrejas, would you respond to that?

3232 Mr. {Igrejas.} I think that is the concern. And it is
3233 why we counseled that we really focus in on the idea of

3234 safety--a definition of it, and the standards that the public
3235 health community, and not just the ones I represent but other

3236 folks, the American Public Health Association, the
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3237 pediatricians, others all agree it is something that would
3238 protect people. Legal authority to then implement what is
3239 needed to protect people after review against that safety
3240 standard, and funding and direction for EPA to make progress
3241 in making those decisions. And that is what we still don't
3242 see in this Bill because of the issues that have--that came
3243 up in Mr. Jones' testimony. And so we are concerned about
3244  that.

3245 And then there is also--there are areas where some of
3246 the tools that EPA uses right now to provide protection for
3247 vpeople are rolled back. We have highlighted the new

3248 chemicals program. And these tools are not ones that we
3249 think do the jobs to protect people from new chemicals, but
3250 they are at least there. EPA has sort of stitched together
3251 the ability to order testing and impose restrictions at

3252 different times. But some of that is rolled back.

3253 And then you have the increase in secrecy on chemicals
3254 in the Bill with the explicit requirement that identity is
3255 hidden, even when it is linked to a health and safety study.
3256 And so I think that those things--well, we need to beef up
3257 the first thing and pull back on the other things I mentioned

3258 where the existing program is pulled back.
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3259 Mr. {McNerney.} Thank you. Mr. Moore--or, Senator

3260 Moore, the right to know laws are often used by states to
3261 protect their citizens. If this provision is stripped, how
3262 do you think it will affect the NCSL's work in ensuring

3263 public safety?

3264 Mr. {Moore.} We would have to look at the implications
3265 of the state involved. I guess we couldn't look at it on a
3266 state by state basis, because this would then preempt the
3267 states having a right to implement the Right to Know law. So
3268 it is not even an issue that you could go back to each state
3269 legislator or administrator and--how do we get around this?
3270 If this preemption applies to the Right to Know law, there is
3271 nothing that the states could actually do to protect the

3272 public safety employees or workers who are being exposed to
3273 these types of chemicals.

3274 Mr. {McNerney.} Okay. Thank you. Mr. Sauers, my

3275 understanding is that Proctor & Gamble is working to reduce
3276 animal use in testings. Do you--how do you feel that fits in
3277 with chemicals and safety--Chemicals in Commerce Act?

3278 Mr. {Sauers.} Um-hum. Yeah. Thank you, Congressman.
3279 Yes, we are very sensitive about the use of animals in safety

3280 testing. As a company, we invest about 350 million dollars
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3281 on the development of alternatives. We appreciate very much
3282 the provisions that are stated in here that promote the use
3283 of animal alternatives, using structure activity relationship
3284 and things like that. So it is well represented and

3285 appreciated.

3286 Mr. {McNerney.} Okay. Thank you--

3287 Mr. {Shimkus.} Would the gentleman yield for a

3288 preemption question?

3289 Mr. {McNerney.} Sure.

3290 Mr. {Shimkus.} Because I think this--there is a lot of
3291 confusion. And so for Mr. Greenwood, how does--how do you
3292 think the preemption works? Does it, as I have been--we have
3293 heard, completely tie the hands or does it just preempt as
3294 the EPA acts on individual chemical--on an individual

3295 chemical?

3296 Mr. {Greenwood.} That has been my--the latter point is
3297 what I--my understanding. When EPA acts, then there is the
3298 indication of the preemption. But it has to be the action of
3299 the agency, which then accomplishes--

3300 Mr. {Shimkus.} So if there is no action, there is no
3301 preemption?

3302 Mr. {Greenwood.} No. That is my understanding. That



This is a preliminary, unedited transcripté4 The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

3303 is how I have read the Bill.

3304 Mr. {Shimkus.} Okay. And thank you. Thank you, Mike.
3305 And--

3306 Mr. {McNerney.} Just--I am going to yield back.

3307 Mr. {Shimkus.} The gentleman yields back. The Chair

3308 now recognizes the gentlelady from California, Ms. Capps, for
3309 5 minutes.

3310 Mrs. {Capps.} Thank you, Mr. Chairman. And I thank
3311 this panel here for being here today with us. And I

3312 particularly want to welcome a former colleague, Cal Dooley,
3313 with whom I was privileged to serve in the House of

3314 Representatives in representing a lovely district not very
3315 far from my own home. And it is a pleasure to have you be a
3316 part of this panel.

3317 As we heard from the first panel, the Bill before us
3318 fails to require protection of vulnerable populations in
3319 managing identified risks of existing chemicals. This

3320 fundamental flaw, in my opinion, could put women, children,
3321 the elderly, the disabled, workers and residents of hotspot
3322 communities at serious risk. Any TSCA reform Bill this

3323 committee considers should really ensure the protection of

3324 vulnerable populations.
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3325 And I would like to begin by discussing the specifics of
3326 how we could ensure that protection. I have asked some
3327 questions of our EPA witness about specific requirements. I

3328 want to follow-up on that with you, Mr. Igrejas. Mr.

3329 Igrejas, do you think that a chemical that is dangerous to a
3330 vulnerable population should be able to pass the safety

3331 standard under a reformed TSCA?

3332 Mr. {Igrejas.} No.

3333 Mrs. {Capps.} Can you explain whether the current draft
3334 offers that protection?

3335 Mr. {Igrejas.} We think it doesn't provide the

3336 protection.

3337 Mrs. {Capps.} Does your coalition, Mr. Igrejas, believe
3338 that risk management decisions must ensure that significant
3339 risks to vulnerable populations are addressed?

3340 Mr. {Igrejas.} Yes, we do.

3341 Mrs. {Capps.} And does the current draft ensure that
3342 vulnerable populations are protected from the risks

3343 identified when evaluating existing chemicals?

3344 Mr. {Igrejas.} We believe that it does not. I could
3345 get into the details, but it does not.

3346 Mrs. {Capps.} Well, I will give you a chance to do
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3347 that. Are there some specific changes that you would

3348 recommend that we need to include in such legislation as
3349 reforming TSCA to ensure strong protections for vulnerable
3350 populations?

3351 Mr. {Igrejas.} Well, one of the key ones is the--right
3352 now, the assessment does specify that they look at vulnerable
3353 populations, but against the standard that we still don't
3354 know exactly what it means in the Bill. And I think we have
3355 identified that. It doesn't require that you aggregate the
3356 exposure to the vulnerable populations. And that is the key
3357 issue, because there might be multiple vulnerable populations
3358 for the same chemical. If you look at flame retardants, you
3359 have firefighters who now have a cancer prevention project
3360 that is about their disproportionate exposure to these

3361 chemicals when they go into fires. That is higher exposure
3362 for an adult. Then you might have children where there is
3363 the smaller amount of exposure could cause harm when the
3364 chemicals are used as directed in the home. And you want to
3365 make sure that the EPA is mapping the exposures--all the
3366 exposures that either of those groups has against them, and
3367 then devising the restrictions to make sure that they can

3368 only be used in a safe way and that the harm isn't occurring.



This is a preliminary, unedited transcripté? The statements within may be
inaccurate, incomplete, or misattributed to the speaker. A link to the final,
official transcript will be posted on the Committee’s website as soon as it is
available.

3369 And I think the absence of aggregate exposure in the

3370 assessment--and then the key thing that was talked about a
3371 lot in the discussion by Mr. Jones is if EPA ultimately can't
3372 impose the restrictions needed to ensure the safety, then a
3373 lot of that is academic. You don't want to have all this
3374 risk identified and then not be able to actually go ahead and
3375 impose the restrictions.

3376 Mrs. {Capps.} Um-hum.

3377 Mr. {Igrejas.} So for those reasons, we think that it
3378 does not. Even though vulnerable populations and a decent
3379 definition of it are in the Bill, they are not actually

3380 protected by all the provisions.

3381 Mrs. {Capps.} So it looks like there is some technology
3382 or a capability of identifying the risks and of actually, at
3383 least better than we are now, mitigating them. Would that be
3384 your assessment? Is that--

3385 Mr. {Igrejas.} That definitely is. I think the--I cite
3386 the model of the pesticide program. And we can't import all
3387 the details of it here. But the basic idea of that you look
3388 at vulnerable populations. You add up the exposures. You
3389 impose the needed restrictions. That is the model that we

3390 have had in effect. There have been measurable public health
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3391 improvements from it. So we know it can be done. It is just
3392 that is there the will to do it?

3393 Mrs. {Capps.} Right. But there is a pathway, or there
3394 is some precedent for doing this. Finally, could you speak
3395 to the public's opinion, because you work a lot with the

3396 public opinion on this topic as well? I would think that
3397 properly protecting children and seniors and the other

3398 vulnerable populations would--from the effects of dangerous
3399 chemicals should be fairly widespread, the enthusiasm for it
3400 might be a popular topic. What is your idea here?

3401 Mr. {Igrejas.} Yes. It is--the support for protecting
3402 pregnant women and children from toxic chemicals in the sense
3403 of that there is a concern about chemicals now that they

3404 could be having an effect on a lot of the chronic disease
3405 that we see in the country. It is widespread. And so you
3406 would be on solid ground in taking action to do all those
3407 things with public opinion. And I can provide the details on
3408 that.

3409 Mrs. {Capps.} I appreciate that. So in order to

3410 effectively reform TSCA, the Bill before us needs significant
3411 revisions regarding the protection of vulnerable populations.

3412 And there is a will in the country to do--or there is a
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3413 desire to do this. So I urge my colleagues and the

3414 stakeholders on this panel to refuse to support any--at least
3415 that is my opinion--that we shouldn't support any TSCA reform
3416 Bill that creates the illusion of progress while still

3417 leaving these vulnerable populations unprotected.

3418 Thank you, Mr. Chairman. And I yield back my time.

3419 Mr. {Shimkus.} The gentlelady yields back her time. We
3420 want to--seeing no other members, I have a unanimous consent
3421 request to place some letters into the record, a letter from
3422 3M Corporation, a letter from 13 attorney generals, the

3423 American Association for Justice, Texas Campaign for the

3424 Environment, Mom's Clean Air Force, National Hispanic Medical
3425 Association and National Medical Association, the American
3426 Public Health Association, a number of healthcare

3427 organizations, a letter from 72 health professional, public
3428 health and environment and public interest groups. And that
3429 is it. ©Not this letter. Okay.

3430 Mr. {Voice.} Oh, yeah. Sorry.

3431 Mr. {Shimkus.} Yeah. I am sorry. I--see, I was right.
3432 Staff was wrong. We will note that down for the first time.
3433 And also a letter we received--I received from Ranking Member

3434 Waxman and Ranking Member Tonko on this legislation and
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3435 hydraulic fracturing.
3436 Without objection, so ordered.

3437 [The information follows:]

3438 khkkxkkkkkkkkkxk*x COMMITTEE INSERT *****%%k*k**%%%k*k*
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3439 Mr. {Shimkus.} We want to thank you. This is a tough
3440 issue. You guys are all the experts. We do want to continue

3441 open discussions and comments, language, anything. You can
3442 come in and see me. An important piece of legislation. And
3443 we learned a lot today, and we appreciate your participation.
3444 With that, I will adjourn the hearing.

3445 [Whereupon, at 1:12 p.m., the subcommittee was

3446 adjourned.]



