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MEMORANDUM

To: Subcommittee on Health Members and Staff

From: Committee on Energy and Commerce Majority Staff
Re: Health Subcommittee Hearing on October 25, 2023

The Subcommittee on Health will hold a hearing on Wednesday, October 25, 2023, at 2:00 p.m.
(ET) in 2123 Rayburn House Office Building. The hearing is entitled “Supporting Access to
Long-Term Services and Supports: An Examination of the Impacts of Proposed Regulations on
Workforce and Access to Care.”

I. Witnhesses

e Sarah Schumann, Vice President of Operations, Brookside Inn

« Mary Killough, Vice President of Operations and Government Relations,
AccentCare

o Shelly Hughes, Certified Nurse Aide

o Lori Smetanka, Executive Director, The National Consumer Voice for Quality
Long-Term Care

o Patti Killingsworth, Former Chief of LTSS, TennCare; Chief Strategy Officer,
CareBridge Health

Il. Background

Long-term services and supports (LTSS) refer to a broad array of vital services
often needed by seniors and people with disabilities to meet their day-to-day needs. The
need and scope of services may range significantly from person to person, but can
generally be categorized into institutional care, primarily in the form of nursing home
care, and home and community-based services (HCBS), which includes everything from
home care to employment services.

An estimated six million Americans rely on regular access to LTSS. That number
is expected to rise by another million by end of the decade,! as over half of all the
Americans turning 65 this year are expected to need LTSS at some point later in life.? Of
these six million, most rely on some form of public payer for their care, with Medicaid
accounting for about 44% of all LTSS spending (about $207 billion in annual spending)
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and Medicare accounting for about 20% of all LTSS spending (about $92 billion in annual
spending), while others rely on private insurance or out-of-pocket care.® Additionally,
countless others rely on varying degrees of family caregiving in lieu of, or in addition to,
paid services.

In order to meet this demand, there are an estimated 4 million professional, paid
caregivers working in nursing homes and HCBS. Additionally, as many as one in five
Americans have provided some level of care to a child or adult with a disability in the past
year in addition to, or in lieu of, paid care.* However, the total number of available LTSS
providers falls short of the needed demand, with hundreds of thousands of Americans on
waiting lists just for Medicaid coverage of HCBS. Many are either relying on loved ones
for support, paying out-of-pocket for care, or foregoing vital services that would otherwise
keep them integrated in their communities.®

The shortage of providers has only grown worse in recent years, with the total
number of LTSS providers declining by as much as two hundred thousand fewer LTSS
providers relative to pre-pandemic projections for the industry.® Reasons for this exodus
from the workforce are multifaceted and range from burnout and the pursuit for higher-
paying jobs with additional career opportunities. While these trends and challenges
predate the pandemic, the industry faced turnover rates as high as 42 percent in 2019,’
and they have only worsened since 2020, threatening to exacerbate the shortages of care
for beneficiaries.

To address the needs of the LTSS workforce, states have taken actions in recent
years to increase Medicaid reimbursement rates for providers, with such rate increases
occurring in states ranging from Texas (a $900 million increase in 2023®) to New York (a
$200 million increase in 2023). Such state actions come on top of the nearly $200 billion
already spent by states on Medicaid coverage for LTSS® and state Medicaid spending
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consistently accounting for one of the largest, if not these largest, spending items in state
budgets.°

The Biden administration has proposed two regulations aimed at addressing the
perceived issues facing the LTSS workforce. The first, “Medicaid Program; Ensuring
Access to Medicaid Services” (or the Access Rule) (88 FR 27960), which, among other
provisions, would require a minimum of 80 percent of all Medicaid reimbursements for
HCBS care to be directly spent on the compensation of the workforce and would limit no
more than 20 percent of reimbursements to be applied to administrative and overhead
costs (commonly referred to as the 80/20 Rule). The second, the “Medicare and Medicaid
Programs: Minimum Staffing Standards for Long-Term Care Facilities and Medicaid
Institutional Payments Transparency Reporting” (or the Minimum Staffing Rule) (88 FR
61352) would set minimum staffing standards for the registered nurses (RNs) and nurse
aides (NAs) that must be onsite in a nursing home in any given week.

The implications of the rules would be significant, both in terms of the additional
costs that the rules would impose on the private sector, states, and the federal government
and in terms of the implications that the rules will have on access to care. In regards to the
Minimum Staffing Rule, the costs alone are staggering, with the Centers for Medicare and
Medicaid Services (CMSDC) Office of the Actuary (OACT) estimating that the proposed
rule would cost federal payers and private actors as much as $40 billion (with over $26
billion of these costs coming directly from state and federal spending in Medicaid) over
the next ten years to come into compliance with the law.!* Similarly, the proposed 80/20
Rule would impose millions in unfunded mandates on providers and states, with no
answer for how to make up these costs.*? In both situations, the rules would require
significant increases in state spending in Medicaid, at a time when, as previously noted,
maxed-out, state budgets are already dominated by Medicaid spending.

While the costs of these proposed rules are projected to be high, the outcomes for
beneficiaries and providers are questionable. As many as 80 percent of all nursing homes
will likely fail to comply with the Minimum Staffing Rule with current staffing levels, and
many facilities will likely fail to find the necessary numbers of staff needed to come into
compliance given the overall shortage of staff and the large number of hospitals and
nursing homes that will be seeking to hire from the same relatively smaller pool of
potential staff, raising questions about the ability of facilities to meet current patient
censuses and continue to provide their current levels of care.®® Similarly, State Medicaid
Directors cite significant challenges for states and HCBS agencies in complying with the
80/20 Rule, including the costs of complying with such a requirement and the likelihood
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that smaller and rural practices will be unable to meet the requirements and stay open.*,
The State of California stated in comments that the State is “highly concerned about
unintended short-term impacts to the provider market and to costs and beneficiary access
to care.”®

According to data provided by CMS and outside stakeholders, there is little reason
to believe they will lead to significant gains in beneficiary care. Notably, a key study that
formed the basis for the proposed Minimum Staffing Rule found “no obvious plateau at
which quality and safety are maximized or ‘cliff” below which quality and safety decline”,
meaning that varying levels of staffing have not been found to correlate with safety and
quality of care.’® Relatedly, stakeholders found through analyses of state payment policies
that an array of states had pass through rates closer to 70% and that compliance with the
rule would force states to cut HCBS waiver slots by as much as 28.6%, meaning
terminations of care for those already receiving supports or dramatic increases in wait
times for vital services.!’

A healthy LTSS workforce is indispensable to ensuring that the nation’s seniors
and people with disabilities can receive the care that they need. The Committee intends to
examine the current state of the LTSS workforce and the proposed regulations to better
understand the challenges ahead and ways to preserve access to care.

I11. Staff Contacts

If you have questions regarding this hearing, please contact Seth Gold of the Committee
staff at 202-225-3641.
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