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February 3, 2021

Dear Members of the House Committee on Energy and Commerce Subcommittee on Health,

The National Immigration Law Center (NILC) appreciates the opportunity to submit this written
statement for the record for the hearing titled, “Road to Recovery: Ramping Up COVID-19 Vaccines,
Testing, and Medical Supply Chain.” NILC is the leading advocacy organization in the U.S. dedicated to
defending and advancing the rights and opportunities of low-income immigrants and their families. We
focus on issues that promote the well-being and economic security of immigrants and their families:
health care and safety net programs; education and training; workers’ rights; and federal and state policies
affecting immigrants. We have decades of experience advocating for policies that improve the health of
immigrants and their families, as well as established relationships with immigrant and community
organizations across the country for whom we provide technical, policy and advocacy assistance.

NILC urges Congress and the Biden-Harris administration to ensure that immigrants and their families
have equitable access to the COVID-19 vaccine. This testimony details the many barriers, both
longstanding and new to the context of this pandemic, that immigrants must overcome to obtain access
health care, and specifically to testing and vaccines for Coronavirus 2019 (COVID-19). In December,
NILC led a letter to the Centers for Disease Control and the Biden-Harris COVID-19 task force, outlining
a number of concerns about immigrants’ access to vaccines.' Nearly 250 organizations co-signed the
letter. Given that immigrants comprise almost 14% of the US population and nearly one in five essential
workers, our country cannot hope to overcome the pandemic without ensuring their access to COVID-19
testing, treatment and vaccines.? 3

NILC agrees with the Members of Congress who have recognized that the equitable inclusion of
noncitizens in the distribution of vaccinations is necessary to protect the lives and livelihoods of all.* As
we detail in this testimony, the barriers to vaccine equity for immigrants are complex and interwoven.
Immigrants confront lack of reliable information in languages they speak or write, misinformation
spread in communities and on social networks, fears of being detained by immigration enforcement or
having their personal information shared with immigration authorities, concerns that accessing public
services will undermine their ability to obtain permanent resident status, barriers because of the industry
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they work in and limited familiarity with our uniquely complex healthcare system — before they take the
initial step to obtain a vaccination or other healthcare service. .

NILC appreciates the steps the Biden-Harris administration has taken toward ensuring equity in vaccine
distribution. President Biden’s National Strategy for the COVID-19 Response and Pandemic
Preparedness includes multiple references to immigrants.> His “Executive Order on Ensuring an
Equitable Pandemic Response and Recovery” created a task force for “mitigating the health inequities
caused or exacerbated by the COVID-19 pandemic and for preventing such inequities in the future.”
The President’s “Executive Order on Improving and Expanding Access to Care and Treatments for
COVID-19” directed the Department of Health and Humans Services to “facilitate the equitable and
effective distribution of therapeutics.” 7 The American Rescue Plan proposal includes access to vaccines
without immigration status restrictions.® However, more work lies ahead to make these promises real.

We highlight key areas in need of improvement below.
Insufficient Funding for Community Focused Outreach and Assistance

NILC’s partners, which include organizations that work with immigrants directly, report that the scarcity
of resources available to conduct culturally and linguistically competent outreach and education is a major
barrier to a successful vaccination campaign. Misinformation about the vaccine is spreading online
through social media, including through networks and applications used primarily by non-English
language speakers. Particularly among immigrants from nations with repressive governments, these
rumors amplify fear and exacerbate their distrust of government authorities.

The Kaiser Family Foundation has estimated that the Department of Health and Human Services (HHS)
may have over $1 billion available that could be used for consumer assistance programs.” HHS should
use some of this funding to make an immediate and significant investment in the Navigator program,
prioritizing funding for community-based organizations with established connections to immigrant and
limited English proficient (LEP) populations. Navigators play an essential role in enrollment and beyond,
particularly in helping consumers learn how to use health insurance.

While the announcement of the 3 month Open Enrollment period is an important and positive step, the
$50 million allocated for outreach and education is insufficient to overcome immigrants’ concern and
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convince them to enroll in health coverage and use it to obtain COVID vaccinations.!? Navigators
generally require an average of 90 minutes to enroll a consumer in health care.!' S More time is typically
needed to enroll immigrant families because of complex situations like multi-generational households and
seasonal work, as well as the need to verify immigration status. Congress should ensure a sustainable
funding source for this work by passing the ENROLL Act, which would reverse the Trump
administration’s sabotage of the Navigator program and ensure it has adequate funding in the future and
the MORE Health Education Act, which would fund culturally appropriate advertising. Both these bills
were included in the House-passed Patient Protection and Affordable Care Enhancement Act (H.R. 1425
in the 116" Congress).

Congress should also work with the Center for Disease Control and Prevention (CDC) and other agencies
to ensure that COVID-19 outreach funding includes dedicated resources for community-based
organizations that serve immigrant populations. The inclusion of trusted community messengers is
essential for the success of any vaccination campaign that targets immigrants. Congress should empower
the CDC to take creative steps such as proactively reaching out to community-based organizations or
using larger immigrant-serving organizations as pass-throughs, because the organizations with the closest
ties to immigrant communities often lack the administrative infrastructure to apply for federal funding.

States Are Not Allowed to Discriminate Against Immigrants in Distribution

The governor of at least one state has stated that it will deprioritize immigrants in vaccine distribution. '?
The CDC should publicly confirm unequivocally that states and other jurisdictions may not use
immigration status as a basis to deny the vaccine or to establish priorities for its distribution and
administration. Such discrimination should be prohibited in explicit policies that include the prohibition
of practices with a disparate impact, such as limiting vaccination sites in predominantly immigrant
neighborhoods.

The CDC should uplift state practices that proactively enhance immigrant inclusion and encourage other
states to follow suit, providing technical assistance and connections. For example, Illinois and Utah have
stated proactively that immigration status does not affect one's ability to get a vaccine. '3 '* Arizona health
officials are planning immigrant specific outreach campaigns. '

Everyone, Regardless of Their Immigration Status, Should Have Access to Free COVID-19 Testing,
Vaccinations and Treatment
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Immigrants are uninsured at substantially higher rates than the US-born. Among lawfully present
immigrants, 23% are uninsured, compared to nine percent of U.S. citizens. For undocumented
immigrants, the uninsured rate rises to 45%.'¢ The sources of these disparities include policy decisions to
exclude many immigrants from Medicaid and federally supported health insurance programs. While we
call on Congress and the Biden Administration to begin the long process of unwinding those exclusions,
in this moment there is an urgent need to ensure that neither immigration status nor a lack of health
insurance is a barrier to COVID-19 testing, treatment and vaccination.

In addition to other funding for healthcare providers, Congress should ensure that Federally Qualified
Health Centers and other non-profit providers have robust funding. Needed actions include modifying the
Health Resources and Services Administration reimbursement process to reimburse all claims in a timely
manner and specifically the eliminate delays in reimbursement processing for providers treating patients
without identity verification documents. Congress should also pass the Stronger Medicaid Response Act
to ensure that states have the flexibility to use Medicaid funding to cover the costs of all uninsured
individuals, regardless of status.

Protecting Sensitive Data and Addressing Privacy Concerns

Fears that their personal information will be shared with immigration enforcement. frequently deter
immigrants from seeking public services and undermine efforts to administer the vaccine. The CEO of a
company that makes an application aimed at connecting immigrants to social services has stated that, “a
key vaccine concern among some users was that their personal information could be used against them.”!”
In New Mexico, concerns that information could be shared with law enforcement are a major reason that
immigrants are hesitant to get the vaccine. '8

We appreciate that the President’s National Strategy specifically declares its intent to “safeguard privacy
and ensure that these data will be used exclusively for public health services, and that it will not be shared
with or used by any federal or state law enforcement activities, including actions by the U.S. Immigration
and Customs Enforcement.” ' However, Congress needs to act to limit the information collected by
healthcare providers to that which is necessary for public health purposes and to ensure that personally
identifiable information is protected from use or disclosure. These limitations need to be unambiguous
and readily understood by consumers.

In some states, either the jurisdictional government or providers require vaccine patients to provide
documentation of identity or residency before they receive the vaccine; in other cases, patients must use
an email address to register in the system. 2° For example, Florida’s major hospital system requires either
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a driver’s license or two alternative documents to prove residency.?! In at least one instance, providers are
using credit agencies to verify the identity of patients for the vaccine.?? In order to ensure there are no
immigration barriers to the vaccine, Congress should restrict the information state and local jurisdictions
and healthcare providers can require for vaccination.

Congress and the Administration should ensure that language access is prioritized and protected.

Title VI of the Civil Rights Act of 1964 makes it unlawful to discriminate against individuals based on
their national origin. Courts have affirmed that this protection includes equity in language access.
Executive Order 13166 applied this principle across the federal government and Section 1557 of the
Affordable Care Act applies it to all federally funded and operated health programs. Yet many health care
providers fail to inform immigrants with limited English proficiency (LEP) of their right to be assisted, at
no cost, by a qualified interpreter. In addition, many lack access to translated materials on the pandemic.
States, including Massachusetts, Oregon, and the District of Columbia have pledged that all public

resources will be translated into multiple languages and the federal government should follow their lead.?
24 25

Some states and localities have used unsophisticated tools, such as Google Translate, in an attempt to
translate COVID-19 materials, resulting in to critical translation errors.?¢ In Virginia, it produced a
Spanish translation that stated the vaccine was “not necessary,” and a correction was not issued more than
three weeks after community members had identified the error.?’” Immigrant community advocates tell
NILC that appeals to their state and local governments for improved in-language materials have been
rebuffed due to a lack of resources or an inaccurate assumption that what has already been produced is
sufficient.

Public and private insurers generally require providers to subsume language access services as part of
their administrative costs but historically do not enforce these requirements. As a result, providers often
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fail to hire in-person interpreters, despite their link with better health outcomes, or even establish
contracts with telephonic interpretation services.?®

Congress should work to address language access systematic issues in the long term, and during this
pandemic, work with the administration ensure that important information being provided to patients on
the COVID vaccine is translated into the languages (other than English) most commonly spoken in the
United States. It could accomplish this by passing the Coronavirus Language Access Act (S. 4526 in the
116%" Congress).

Front-Line Immigrant Workers Must Have Equitable Access to Vaccines

We appreciate the President’s recognition that, “Healthcare workers and other essential workers, many of
whom are people of color and immigrants, have put their lives on the line during the coronavirus disease
2019 (COVID-19) pandemic.”?® Immigrants are disproportionately represented among food and
agricultural workers in the United States.*® Food production industries, such as meatpacking, have
experienced many outbreaks, which have disproportionately impacted communities of color.3! New
research shows that they are among the deadliest industries to work in during the pandemic, second only
to health care.?? Organizations representing agricultural and food production industries have requested
they be prioritized for a vaccine.®

Advocates have told NILC that the lack of access to paid leave is a major barrier to eligible immigrants’
access to vaccinations. The Families First Coronavirus Response Act (“FFCRA”) required certain
employers to provide their employees with emergency paid sick leave (“EPSL”) or expanded family and
medical leave (“EFMLA”) for specified reasons related to COVID-19. While this employer mandate
expired on December 31, 2020, the Coronavirus Response and Relief Supplemental Appropriations Act
enacted on December 27, 2020, gave employers covered by FFCRA the option to obtain a tax credit if
they extended EPSL and EFMLA leave benefits through March 31, 2021. Congress must extend an
expansive paid leave policy that does not exclude industries and is broad enough to cover both taking the
vaccine and recuperating from any side effects.

Immigrants Must Not Fear Immigration Consequences from Vaccination
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NILC’s networks, as well as the media, report that fears related to the Trump Administration’s public
charge regulations are deterring immigrants from seeking vaccinations.** While the Department of
Homeland Security (DHS) has stated that COVID-19, “treatment or preventive services will not
negatively affect any alien as part of a future Public Charge analysis,” the information was not
disseminated in a consumer-friendly format, so that predictably this understanding has eluded many
immigrant communities*®. Ultimately, DHS and related agencies must fully repeal the Trump
Administration’s public charge regulations, and we appreciate yesterday’s Executive Order from
President Biden requesting DHS review of the public charge rule. In the meantime, all effort must be
made to communicate to immigrants in an accessible, linguistically and culturally competent manner.

Immigrants in Detention Must Have Equitable Access to Vaccines

The rate of COVID-19 spread in immigrant detention facilities is significantly higher than in the general
population.*® Conditions in U.S. Immigration Customs Enforcement (ICE) detention facilities pose
unacceptable health risks and Congressional investigations have revealed that ICE’s widespread failure to
provide adequate health care and has contributed to the death of immigrants in ICE custody.?” Yet
reporting indicates that ICE lacks a plan to vaccinate people in its custody.*® While NILC believes that
Congress must ensure that DHS works toward ending immigration detention during the pandemic and
beyond, while immigrants are detained, they must be protected. Some researchers have outlined steps that
ICE must take, such as outlining clear plans for vaccination.?* Considering that ICE has not provided
people in detention with adequate health care and supplies up to this point, this plan must be publicly
posted with regular data on progress.*°

We appreciate Congress is looking to improve the COVID-19 public health response. We look forward to
working with you to ensure that immigrants are included at all aspects of it.

Sincerely,

Ben D’Avanzo
Senior Health Policy Analyst
National Immigration Law Center
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