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Ms. Eshoo.  Good morning, everyone. 41 

The Subcommittee on Health will now come to order.  The 42 

chair now recognizes herself for five minutes for an opening 43 

statement.  Welcome to all of our witnesses.  That's quite a 44 

table -- quite a lineup, and we are eager to hear from you. 45 

Today is a bipartisan hearing about solutions to end 46 

surprise medical billing.  Patients receive surprise bills 47 

when they receive care from providers who are not part of the 48 

health plan they are insured by, often referred to as out-of-49 

network providers, and they are caught between insurers, 50 

hospitals, and doctors.  51 

[Sounds gavel.] 52 

Ms. Eshoo.  The committee will come to order, please.  53 

There are staffers that want to have a great conversation.  54 

We have lots of side rooms for them. 55 

These are often people who play by the rules.  They 56 

bought an insurance plan, they paid their premiums, and they 57 

go to providers in their network.  58 

Now, we all expect to receive medical bills, but the 59 

"surprise" in a surprise bill is a shock -- it should be 60 

called shock billing -- because it can amount to more than 61 

what most people have in a savings account, if they even have 62 

one. 63 
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In a recent Kaiser Family Foundation poll, 67 percent of 64 

the American people said they are worried about being able to 65 

afford their own or a family member's unexpected medical 66 

bills.  67 

And it makes sense for them to be worried because 68 

receiving a surprise billing -- medical bill -- is incredibly 69 

common, regrettably.  It has become incredibly common. 70 

One in five emergency department visits result in a 71 

surprise medical bill.  If you need a ground or air 72 

ambulance, you are at an especially high risk for a surprise 73 

bill.  74 

More than half of all ambulance rides are billed out of 75 

network and the GAO found that nearly 70 percent of air 76 

ambulance trips were billed out of network.  77 

In my region, a young woman by the name of Nina Dang 78 

broke her arm while she was riding her bike.  Paramedics took 79 

her to the emergency room at Zuckerberg San Francisco General 80 

Hospital.  81 

According to Vox reporter Sarah Kliff, who wrote a 82 

series of articles exposing surprise bills, Nina Dang left 83 

with a cast and a few months later received a bill for 84 

$20,243.  85 

That's because Zuckerberg San Francisco General was not 86 
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in her insurance network.  Under current federal law, 87 

providers are permitted to bill privately -- insured patients 88 

for the balance not paid by the insurance plan. 89 

California, New York, and several other states already 90 

haves strong state protections for out-of-network emergency 91 

patients.  But state law cannot regulate self-funded employer 92 

plans that cover about 100 million Americans, thus, our joint 93 

presence here today. 94 

That means that without action from Congress, millions 95 

of Americans will be left unprotected from surprise bills. 96 

Today, we will hear testimony from those who represent 97 

each part of the system that produces surprise bills, and we 98 

welcome each one of you. 99 

In reading the written testimonies,  I found that there 100 

was a tendency to confuse the surprise billing issue with 101 

other concerns: large deductibles, narrow networks, or the 102 

pressure of high health care costs for both patients and what 103 

it costs our country. 104 

I think that those are all big concerns and I want our 105 

subcommittee to tackle them.  But they are not today's 106 

agenda.  Our work today is not exactly simple, but I think 107 

that it is very clear.  We have to protect every American 108 

from a surprise medical bill.  109 
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I am proud of the bipartisan work our subcommittee has 110 

tackled so far on this Congress.  In our drug pricing 111 

hearings, we were able to put the finger pointing aside and 112 

get to the root of the issue and pass legislation to help 113 

patients, and I believe we will continue to do that. 114 

So here is my ask of our witnesses.  We need you to help 115 

us to find the best policy.  We all look forward to your 116 

testimony and look forward to working -- I look forward to 117 

working with my colleagues to develop a bipartisan solution 118 

to end surprise billing. 119 

With that, I would like to now recognize Dr. Burgess, 120 

the ranking member of the Subcommittee on Health, for five 121 

minutes for his opening statement. 122 

[The prepared statement of Ms. Eshoo follows:] 123 

 124 

**********INSERT 1********** 125 
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Mr. Burgess.  Thank you, and good morning to all of our 126 

witnesses and thank you for being here today to testify on 127 

this important topic of out-of-network billing. 128 

It is an issue that has hit home in our districts and 129 

our states and, certainly, it's a topic of conversation when 130 

I go home to Texas. 131 

One of the most prominent out -- of -- network billing 132 

stories in Texas is that of Drew Calver, a 44-year-old high 133 

school teacher in Austin, Texas, who suffered a heart attack 134 

and was rushed to the emergency room at St. David's Medical 135 

Center.  Good for them.   136 

He was stented and his heart muscle was saved.  And so 137 

this was an individual who was otherwise healthy.  He had 138 

competed in an Ironman triathlon earlier in the year, and he 139 

was told at the outset that the hospital would accept his 140 

insurance.   141 

He has insurance through his school district and he was 142 

billed a total of $110,000 for his four-day hospital stay.  143 

That's more than two times his annual pay. 144 

So problems with out-of-network billing is not an easy 145 

problem to solve but it's one where many of the stakeholders 146 

disagree on the solution. 147 

But it is quite intentional that we have called those 148 
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stakeholders who might not agree to testify at the same table 149 

today.  If there is anything upon which we should all agree 150 

it is that the patient should be held harmless so that they 151 

can avoid massive bills like the one Mr. Calver received, 152 

especially in emergency situations. 153 

And I just want to underscore what the chairwoman of the 154 

subcommittee said, and while you all are all very smart -- 155 

you have differences of opinion about this -- we need your 156 

help.  We solicit your help.   157 

That is why you are here today.  And if you don't help 158 

us solve the problem, we will solve the problem and none of 159 

you will like it. 160 

In addressing this issue, I hope that the stakeholders 161 

here today -- physicians, insurers, hospitals, and patients -162 

- come to an agreeable conclusion, even if it is not their 163 

first choice. 164 

My state of Texas just passed a new bill in the state 165 

legislature because the first legislative fix passed two 166 

years ago did not adequately address out-of-network billing. 167 

While Texas and numerous other states have made efforts 168 

to mitigate the billing issues, states are unable to 169 

legislate what happens in cases involving multi-state 170 

employer-sponsored plans.   171 
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This is why the Energy and Commerce Committee is looking 172 

to address this issue and why the president has been so vocal 173 

in putting forth a set of guiding principles in addressing 174 

surprise medical bills. 175 

President Trump's principles include protecting patients 176 

without increasing federal health expenditures while 177 

maintaining choice for patients.  I, largely, agree with 178 

President Trump's principles and I hope that Congress can 179 

come to a consensus upon the best way to execute a 180 

legislative effort and send something to the president's 181 

desk. 182 

As a physician I understand the payment issues at hand 183 

when it comes to billing for health care services and I am 184 

really grateful that we have two physicians on our panel 185 

today. 186 

It is important that throughout this conversation we 187 

consider the potential effect of shifting payment incentives 188 

for physicians, for insurers, for hospitals, and that we are 189 

not driving payment rates too far in one direction or 190 

another. 191 

I do think it is critical that on such an important 192 

issue we take into account the various perspectives of the 193 

stakeholders and I am encouraged that we do have such a 194 
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robust panel before us this morning. 195 

The committee released a discussion draft a few weeks 196 

prior to this hearing and my understanding is the committee 197 

has received a lot of comments on the discussion draft.   198 

So I am hopeful that this subcommittee will lead the 199 

charge on addressing out-of-network billing.  But I think the 200 

number of proposals that members have produced shows there is 201 

serious interest to accomplish something legislatively. 202 

Patients deserve better than to receive bills they were 203 

not expecting for the care that they needed, especially when 204 

that care is non-elective or emergent in nature. 205 

Again, I want to thank all of our witnesses for being 206 

here today and look forward to a lively and productive 207 

discussion. 208 

Thank you, and I will yield back. 209 

[The prepared statement of Mr. Burgess follows:] 210 

 211 

**********INSERT 2********** 212 
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Ms. Eshoo.  I thank the gentleman, and he yields back. 213 

The chair now recognizes Mr. Pallone, the chairman of 214 

the full committee, for five minutes for his opening 215 

statement. 216 

The Chairman.  Thank you, Madam Chair.  217 

I came in when Dr. Burgess was giving his opening 218 

statement and I thought, well, maybe I have to revise my 219 

remarks to be more evil.  I am not usually playing good guy 220 

to his bad guy, but whatever.  Maybe I didn't hear everything 221 

correctly. 222 

[Laughter.] 223 

The Chairman.  But anyway, it's long past time for 224 

Congress to take decisive action to protect patients from the 225 

unreasonable and unacceptable practice of surprise billing. 226 

Every day we hear new stories about American families 227 

being devastated financially and put through the tremendous 228 

emotional toll of surprise medical bills. 229 

Stories like Stefania Kappas -- Rocha of California who 230 

went to the emergency room for a kidney infection at 231 

Zuckerberg Hospital in San Francisco.  She spent one night in 232 

the emergency room and was sent home a day later with 233 

Ibuprofen.  Two months later, she received a bill for more 234 

than $27,000. 235 
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Then there's a story in my county of Joseph from Sea 236 

Girt who went to an in-network hospital for an emergency 237 

surgery on his leg, only to later receive a $60,000 bill from 238 

a surgeon who was out of his network. 239 

And then there's the story of Drew Calver of Dallas, 240 

Texas, who received a $108,000 surprise medical bill from St. 241 

David's Medical Center after treatment for a heart attack. 242 

These stories highlight a clear market failure.  I know 243 

we will see a lot of finger pointing today about who's at 244 

fault for this failure, and this is the same finger pointing 245 

that has resulted in patients going into debt, ruining their 246 

credit, and questioning whether they should take their child 247 

to the hospital. 248 

But let me be clear.  I am interested in fixing this 249 

problem for consumers, not for the stakeholders who have 250 

allowed this problem to persist for decades while consumers 251 

continually paid the price. 252 

It is clear that the private sector is not going to fix 253 

this problem on its own and that Congress needs to step in 254 

and provide relief to consumers. 255 

That being said, I want to commendt the stakeholders 256 

here today for all agreeing that it's no longer acceptable to 257 

have patients in the middle of their disputes.  People who 258 
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need emergency care who were treated by a doctor they did not 259 

choose should be held harmless. 260 

Now, fortunately, there's a bipartisan agreement on 261 

theat committee that we must act.  Ranking Member Walden and 262 

I have worked together to craft a common sense bipartisan 263 

solution for the problem of surprise billing. 264 

Our draft legislation would ensure that consumers with 265 

all types of private insurance are protected from surprise 266 

bills.  It holds the patient harmless in surprise bill 267 

situations by ensuring that an individual's cost sharing for 268 

out-of-network care is limited to what the individual would 269 

have paid if the services were provided by an in-network 270 

provider.   271 

This would ensure that patients are no longer penalized 272 

by the provider and the insurer's failure to contract, which 273 

is no fault of their own. 274 

Providers would no longer be able to balance bill 275 

patients for out-of-network emergency services or for 276 

scheduled services from providers the patient was not aware 277 

would be involved in their treatment. 278 

For the vast majority of cases, our discussion draft is 279 

simply asking providers to be more transparent about their 280 

billing practices and charges.  281 
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Insurers and hospitals also have a large role to play in 282 

making sure consumers understand their coverage.  It is 283 

critical that we build some basic transparency and fairness 284 

into a system I think we all agree is incredibly difficult 285 

for consumers to navigate. 286 

Providers, hospitals, and insurers should share this 287 

goal because the status quo is severely damaging the 288 

reputation and trustworthiness in the eyes of consumers.  289 

Now, the discussion draft proposes resolving the payment 290 

dispute between the provider and the insurer by requiring the 291 

insuring plan to pay at a minimum the median in-network rate 292 

for that service in that geographic area. 293 

This ensures that in the absence of balance billing 294 

every provider will be guaranteed some payment for their 295 

services and this would also create a predictable transparent 296 

means of resolving these disputes between providers and 297 

insurers who have failed to contract.  It would also place 298 

little or no administrative burden on states, the federal 299 

government, or the parties involved in the dispute. 300 

So I look forward, Madam Chair, to hearing constructive 301 

feedback in the draft proposal.  But I strongly believe that 302 

any viable solution in this space cannot result in rising 303 

health care costs.   304 
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This debate has shed light on the fact that some 305 

providers' charges and hospital fees are inexplicably high 306 

and I worry that if Congress chooses the wrong approach, 307 

consumers will simply end up paying those costs through 308 

higher premiums and we simply can't allow this to happen. 309 

So I hope that today we can have a productive discussion 310 

without pointing fingers and passing the buck.  We should 311 

instead focus on policy solutions that protect consumers.  312 

Ideally, such a solution will not only take the patient out 313 

of the middle and hold him financially harmless from surprise 314 

billing.   315 

It'll also help create a lower cost, more rational 316 

health care system for all Americans, and I believe that the 317 

discussion draft accomplishes these goals and look forward to 318 

the feedback from our witnesses. 319 

Obviously, Madam Chair and Dr. Burgess, you know, this 320 

discussion draft doesn't have to be the end all, and that's 321 

the reason we are having the hearing today and will continue 322 

to have discussions with people who may have alternative 323 

ideas or, you know, improving on what this discussion draft 324 

has here today. 325 

[The prepared statement of The Chairman follows:] 326 

 327 
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So thank you, Madam Chair, and I -- back to Dr. Burgess 329 

again, I am not used to being -- he was like the bad guy 330 

today and I felt like I was --  331 

Ms. Eshoo.  No, he wasn't. 332 

The Chairman.  He wasn't? 333 

Ms. Eshoo.  No. 334 

The Chairman.  Oh, then I misunderstood then.  Oh, very 335 

even tempered.  Okay.  All right.  Thank you.  I yield back. 336 

Ms. Eshoo.  He was in great form today, even better 337 

form.  He's always in good form. 338 

The gentleman yields back.  Now I'd like to recognize my 339 

friend, the ranking member of the full committee, Mr. Walden, 340 

for five minutes for his opening statement. 341 

Mr. Walden.  Well, thank you, Madam Chair, and thanks to 342 

Dr. Burgess and you for this hearing and to Mr. Pallone for 343 

working in the bipartisan way we are to address this surprise 344 

billing issue. 345 

The hearing really is about patients, first and 346 

foremost.  We are actually going to put them first.  We have 347 

all heard the stories and you heard some more today. 348 

Patients who followed the rules, they pay their 349 

premiums, and then through no fault of their own following 350 

some sort of emergency situation or surgery, receive a six-351 
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digit bill in the mail weeks later, which they have no way of 352 

paying. 353 

It is not fair.  It should not happen and we are going 354 

to put a stop to it one way or the other.  We must protect 355 

patients from these bills and we want to get it right. 356 

Since we released this draft last month, Chairman 357 

Pallone and I have received more than 60 comment letters on 358 

this draft from stakeholders across the health care industry. 359 

That feedback is critical as we work to take the patient 360 

out of these surprise billing scenarios without raising 361 

overall health care costs. 362 

I'd also like to thank all of our witnesses for being 363 

here today, many of whom have provided helpful feedback on 364 

this legislation and I'd particularly like to thank Ms. 365 

Wilkes.  366 

Unfortunately, you have had to become an expert on this 367 

topic the hard way by living through it with your children.  368 

As a parent, I share your frustration and your desire to fix 369 

surprise billing once and for all. 370 

Unfortunately, as you know, your experience is not 371 

unique, and I recently spoke with a doctor whose daughter's 372 

case has become pretty well known.  The president had her 373 

down at the White House. 374 
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She had been in the hospital and on the way out her 375 

provider suggested she take a simple drug test.  Little did 376 

she know that that test then was sent to an out-of-network 377 

lab and she soon received a bill for $17,850 in the mail.  378 

She had no reason to know or even to think to ask if the lab 379 

was in or out of network.  She was just following her 380 

doctor's advice. 381 

Situations like hers and yours, Ms. Wilkes, are why we 382 

are here today.  We are going to stop this and it's why 383 

Chairman Pallone and I are moving forward with legislation to 384 

protect patients. 385 

I am also pleased the president has taken on this issue.  386 

He was very serious about fixing surprise billing when we had 387 

a bipartisan event at the White House a couple weeks ago and 388 

I am encouraged our draft legislation lines up pretty well 389 

with the principles the president has set forth for a 390 

solution that could get his signature and into law. 391 

So we are moving forward on this.  The draft before us 392 

today, the No Surprises Act, would take a number of steps to 393 

address surprise medical bills.  394 

First and foremost, this bill prohibits balance billing 395 

of patients and limits a patient's bill to their in-network 396 

cost-sharing amount in emergency situations.  397 
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This is common sense when a patient has little or not 398 

control over who gives them lifesaving care and can hardly be 399 

expected to make sure everyone is in network. 400 

For scheduled care like elective surgeries, patients 401 

must receive both verbal and written notice of any out-of-402 

network providers who will be involved in their care, and if 403 

they don't consent to that notice they cannot be balance 404 

billed. 405 

Under our draft bill, providers who would currently 406 

balance bill the patient will instead be paid by theto  407 

patient's insurer at the median in-network rate for the 408 

service they provided in that geographic area. 409 

And by the way, my home state of Oregon passed 410 

legislation on surprise billing last year with a similar 411 

approach and other states have passed their own models that 412 

create an arbitration process for providers and insurers to 413 

come to an agreement on a reasonable payment, and there are 414 

combinations of the two. 415 

Under our draft, these state laws, by the way, would 416 

remain in effect, and we know what many of the organizations 417 

represented in this room said when Oregon took up its law and 418 

what they've said since, and we know how it's playing out. 419 

There are a number of options on how to deal with the 420 
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payments to providers and I look forward to hearing from our 421 

panel on their experience with these different models. 422 

In closing, I want to stress again this is an issue that 423 

is important to us and to our constituents and to all 424 

consumers in America.  I understand there are competing 425 

interests here today.  I expect we will have plenty of back 426 

and forth on the policies in this draft and that's what we 427 

are seeking. 428 

Protecting patients, however, must be put at the 429 

forefront of this discussion and I'll continue to work with 430 

my colleagues on both sides of the aisle to do just that.  We 431 

are going to resolve this once and for all. 432 

With that, I yield back. 433 

[The prepared statement of Mr. Walden follows:] 434 

 435 

**********INSERT 4********** 436 
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Ms. Eshoo.  The gentleman yields back.  The chair would 437 

like to remind members that pursuant to committee rules, all 438 

members' written statements -- opening statements will be 439 

made part of the record. 440 

I now would like to introduce all of our witnesses that 441 

are here today. 442 

Ms. Sonji Wilkes, who is a patient advocate -- thank you 443 

very much for being here; Dr. Sherif Zaafran, thank you for 444 

you being here -- he is the chair for Physicians for Fair 445 

Coverage; Mr. Rick Sherlock, the president and CEO for the 446 

Association of Air Medical Services -- thank you to you; Mr. 447 

James Gelfand, executive -- senior vice president to health 448 

policy, the ERISA Industry Committee; Mr. Thomas Nickels, the 449 

executive vice president of the American Hospital Association 450 

-- it's nice to see you again; Ms. Jeanette Thornton, the 451 

senior vice president of product, employer, and commercial 452 

policy, America's Health Insurance Plans -- welcome to you 453 

and thank you; Ms. Claire McAndrew, director of campaigns and 454 

partnerships at Families USA -- thank you to you and the work 455 

that the organization does; Dr. Vidor -- is it Vitor or 456 

Vidor? 457 

Dr. Friedman.  Madam Chairwoman, it's Vidor. 458 

Ms. Eshoo.  Vidor. 459 
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Dr. Friedman.  Thank you. 460 

Ms. Eshoo.  Thank you.  Vidor Friedman.  Dr. Friedman, 461 

president of the American College of Emergency Physicians.  462 

So we thank all of our witnesses for joining us today 463 

and we look forward to your testimony.  The chair is going to 464 

begin by recognizing our first witness.   465 

Each one of you have five minutes to give your opening 466 

statement, and you're probably all pretty familiar with what 467 

the light system.   468 

The one you really have to pay attention to is red 469 

because it's over then, okay?  So when it's yellow you have 470 

one minute remaining to wrap up your point.  471 

So, Ms. Wilkes, again, thank you for being here.  Tell 472 

us your story.  You're recognized for five minutes. 473 
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STATEMENTS OF SONJI WILKES, PATIENT ADVOCATE; SHERIF ZAAFRAN, 474 

M.D., FASA, CHAIR, PHYSICIANS FOR FAIR COVERAGE; RICK 475 

SHERLOCK, PRESIDENT & CEO, ASSOCIATION OF AIR MEDICAL 476 

SERVICES; JAMES GELFAND, SENIOR VICE PRESIDENT, HEALTH 477 

POLICY, THE ERISA INDUSTRY COMMITTEE; THOMAS NICKELS, 478 

EXECUTIVE VICE PRESIDENT, AMERICAN HOSPITAL ASSOCIATION; 479 

JEANETTE THORNTON, SENIOR VICE PRESIDENT OF PRODUCT, 480 

EMPLOYER, AND COMMERCIAL POLICY, AMERICA'S HEALTH INSURANCE 481 

PLANS; CLAIRE MCANDREW, DIRECTOR OF THE CAMPAIGNS AND 482 

PARTNERSHIPS, FAMILIES USA; VIDOR E. FRIEDMAN, M.D., FACEP, 483 

PRESIDENT, AMERICAN COLLEGE OF EMERGENCY PHYSICIANS 484 

 485 

STATEMENT OF MS. WILKES 486 

Ms. Wilkes.  Thank you, Madam Chairwoman. 487 

My name is Sonji Wilkes and I am a mom from Englewood, 488 

Colorado.  I would like to thank the chairwoman, Congressman 489 

Burgess, and members of the subcommittee for the opportunity 490 

to discuss my family's experience with surprise billing and 491 

ask you to end this practice. 492 

When my husband and I became first-time parents as 493 

health 20 somethings, neither of us had much experience with 494 

insurance.  But we had a valuable lesson when we received a 495 

bill double what we expected. 496 
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Seems the insurance company counted me and my newborn 497 

daughter as two separate patients.  Though surprised, we paid 498 

the claim and moved on. 499 

Two years later, we decided to grow our family.  A 500 

little wiser, we made sure to ask specifically if we would 501 

incur two co-pays.  We double checked that our OB/Gyn and the 502 

facility that we were to deliver at were in network.   503 

Per the documentation from our insurance provider, we 504 

were covered.  My son, Thomas, was born full term.  By all 505 

appearances he was a healthy boy.  506 

Several hours after Thomas was circumcised, our 507 

pediatrician called to say that he was concerned that the 508 

circumcision site continued to bleed.  The next day he called 509 

us in tears to say that Thomas had severe hemophilia A, a 510 

genetic disorder that prevents his blood from clotting. 511 

Our doctor told us that hemophilia was a rare -- excuse 512 

me, Thomas was taken to the neonatal intensive care unit so 513 

that he could be closely observed.  Within the hour, a 514 

specialist from the local hemophilia treatment center was 515 

standing in our hospital room and, after asking if we had 516 

good insurance, spent the next few hours explaining 517 

hemophilia to us.  518 

She brought a dose of clotting factor for Thomas to stop 519 
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the bleeding as the hospital did not stock that medication.  520 

In the NICU, the hematologist started an IV line in my son's 521 

scalp while the NICU staff intently watched.  They had never 522 

treated hemophilia. 523 

While the hematologist was not part of the hospital or 524 

the NICU staff, we never saw a bill for the medication she 525 

administered or for her time or services. 526 

Thomas remained in the NICU overnight for observation.  527 

Neither my husband or I left our son's side, and other than 528 

monitoring his vitals, there was no direct care give to 529 

Thomas.  As a nearly 10-pound baby, he was a bit out of place 530 

in the NICU. 531 

We were discharged within the normal post-partum period 532 

and went home to come to grips with an unexpected chronic 533 

disorder diagnosis for our baby boy.   534 

A few weeks later, we received another shock -- a 535 

$50,000 bill for Thomas' stay in the NICU.  We were 536 

dumbfounded.  We had been at an in-network facility.  How 537 

could we possibly be responsible for that amount? 538 

My husband and I felt we should not be held responsible.  539 

We did some research and found out that the hospital had 540 

subcontracted the NICU out to a third party provider.  This 541 

third party provider was the one demanding payment. 542 
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We had made a good faith effort to stay in network.  We 543 

refused to pay the bill and, subsequently, were sent to 544 

collections.  Our credit was ruined.   545 

Sometime later our minivan lease was expiring.  As we 546 

headed to the dealership we knew we wouldn't qualify for a 547 

new lease.  I had to have a car.  Thomas was being seen at 548 

the hemophilia treatment center multiple times a week.  At 549 

the finance manager's desk, my husband and I explained the 550 

surprise bill.  As I emptied the Kleenex box sitting on his 551 

desk, he started tapping on his computer, wiped a tear of his 552 

own, and said, we will make something happen for you.  It 553 

might be at a crazy high interest rate and you'll have to 554 

keep the car until the day it dies.  But I understand your 555 

situation because something similar happened to my family. 556 

I am still driving that minivan. 557 

When you are told your baby's body lacks the ability to 558 

stop bleeding and that he needs immediate specialized 559 

treatment, your first reaction isn't, gee, I wonder if that's 560 

in-network.   561 

Your first reaction is, do whatever it takes to save my 562 

baby.  Why would I check if the NICU, just 50 steps away from 563 

the room that I gave birth in, was in network?  I think any 564 

reasonable person would assume it to be because it seems 565 
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reckless and cruel that it would not be. 566 

No family should face financial ruin because they are 567 

duped into thinking that they are at an in-network facility 568 

or because the in-network provider contracts out services 569 

like radiology, lab services, imaging, or more without the 570 

patient's knowledge. 571 

While transparency and disclosure of any out-of-network 572 

subprovider is critical, it's not enough.  Navigating health 573 

insurance is extremely difficult and especially so in crisis 574 

or for the inexperienced. 575 

According to a recent Kaiser Family Foundation poll, 576 

four out of 10 respondents said they had received an 577 

unexpected bill from a hospital, lab, or doctor in the past 578 

year. 579 

But surprise billing is not a new issue.  My personal 580 

story is from 2003.  Patients need you to pass protections to 581 

stop these harmful practices. 582 

I wish this wasn't mine or anyone else's stories to 583 

share.  Please protect Americans from excessive bills and 584 

medical debt by ending this surprise billing.  585 

My family and millions of others thank you in advance.    586 

[The prepared statement of Ms. Wilkes follows:]  587 

 588 
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**********INSERT 5********** 589 
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Ms. Eshoo.  Thank you, Ms. Wilkes. 590 

How is your son today? 591 

Ms. Wilkes.  He's very good. 592 

Ms. Eshoo.  Good.  That's great. 593 

Ms. Wilkes.  Fifteen years old and learning how to drive 594 

in that minivan. 595 

Ms. Eshoo.  Isn't that wonderful?  Isn't that great?  596 

Isn't that great?  I just want to make a suggestion.  I think 597 

that the witnesses all need to direct their comments attached 598 

to Ms. Wilkes' story.  I mean, this is -- I don't know -- I 599 

don't think there's anyone here that can defend it.  But it's 600 

just a suggestion.  601 

I am now pleased to recognize Dr. Zaafran for five 602 

minutes for his testimony.  Thank you and welcome. 603 
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STATEMENT OF DR. ZAAFRAN 604 

 605 

Dr. Zaafran.  Thank you.  Good morning, Chairman Eshoo, 606 

Ranking Member Burgess, and distinguished members of the 607 

committee.  608 

Thank you for inviting me to testify today on behalf of 609 

Physicians for Fair Coverage.  My name is Sherif Zaafran and 610 

I serve as chair of the board of PFC and I am a practicing 611 

anesthesiologist. 612 

PFC is a non-profit nonpartisan multi-specialty 613 

association of tens of thousands of physicians partnered with 614 

patient advocates to end surprise medical billing.  615 

We are committed to finding a solution that creates 616 

strong patient protections, ensures access to care, and 617 

improves transparency.  618 

To be clear, PFC-affiliated physicians prefer to be in-619 

network and are actually in-network with the vast majority of 620 

the patients we see.  These numbers are actually 621 

representative of the larger market for emergency medicine, 622 

anaesthesiology, radiology, and other hospital-based 623 

physicians. 624 

On behalf of PFC, I want to commend all of you for 625 

working to address out-of-network surprise billing for our 626 
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patients.  As a physician, I live and work by the creed do no 627 

harm and believe that any solution to surprise billing should 628 

meet this test as well. 629 

In this spirit, PFC believes that protecting patients 630 

from potential financial stress by eliminating balance 631 

billing for unanticipated out-of-network care and ensuring 632 

patients pay no more than their in-network cost sharing is 633 

the right thing to do. 634 

It is important, however, to understand what causes 635 

surprise billing before we talk about the solution.  There 636 

are two key factors: an increasing proliferation of high 637 

deductible plans, many of which can be $5,000 or more, which 638 

has resulted in a significant financial burden on patients 639 

that is unanticipated; and two, complicated plan designs with 640 

tiered and narrowing networks which force doctors to be out 641 

of network and in many instances not by their choice. 642 

Understandably, a federal solution is key to solving the 643 

problem of unanticipated out-of-network costs.  We want to 644 

recognize the leadership of Congressmen Ruiz and Bucshon for 645 

putting for a very thoughtful proposal, and we appreciate the 646 

proposal offered by full committee Chairman Pallone and 647 

Ranking Member Walden. 648 

PFC does have concerns, however, that the median in-649 
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network benchmark currently in the full committee's 650 

discussion draft could have the unintended consequences of 651 

potentially driving more patients and their physicians out of 652 

network. 653 

Our recommendation is to turn the benchmark payment 654 

concept into an interim payment with the ability of either 655 

side to go to a baseball-style independent dispute resolution 656 

process if there is a disagreement. 657 

The care provided by different physicians is not always 658 

uniform.  There can be variability in quality and the cost of 659 

providing high-value care, especially when providing certain 660 

types of care in different geographical areas. 661 

While there may be a desire by some to reduce spending 662 

in critical pinnacle areas for patients in order to increase 663 

their own profitability, physicians would prefer to decrease 664 

overall health care costs by investing in resources that 665 

allow for better patient outcomes. 666 

To be sure, the best arbitration process is one that 667 

does not need to be utilized.  We believe an appropriate 668 

interim payment will resolve most disputes.  For those that 669 

it does not, IDR provides the opportunity to appeal the 670 

payment in a fair and expedited way. 671 

And this cuts both ways.  Plans and providers alike will 672 
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have the opportunity to appeal.  PFC has been very involved 673 

in the debate on this issue in the states and we note that 674 

solutions incorporating IDR such as New York and, most 675 

recently, in Texas, have proven successful.  676 

Indeed, in New York, such a process resulted in out-of-677 

network rate dropping from 20.1 percent to 6.4 percent after 678 

IDR solution was put in place.  According to a recent study 679 

by the Georgetown University Center on Health Insurance 680 

Reforms, the independent dispute resolution process has 681 

resulted in a decrease in out-of-network claims, a dramatic 682 

decline in consumer complaints about surprise bills, and no 683 

indication of an inflationary effect on insurers' annual 684 

premium rate filings. 685 

The law has also led to stronger protections for 686 

patients and more patient-centric health plans, enhanced 687 

transparency from health insurers, and increased network 688 

participation and fewer out-of-network claims. 689 

We believe a federal solution should build on this 690 

proven success and we encourage the committee to include the 691 

IDR process in future iterations of the legislation. 692 

Doing so will preserve existing in-network arrangements, 693 

ensure both providers and payers have the ability to achieve 694 

a fair rate, take the patient out of the middle, and avoid 695 
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significant disruption that would result from moving the 696 

market to a set benchmark rate.   697 

On the other hand, a poorly constructed untested 698 

solution could threaten patients' access to quality care and 699 

the provider's ability to serve their communities. 700 

For example, the experience in California shows that a 701 

benchmark approach does not work.  The law has had unintended 702 

consequences, resulting in insurers refusing to renew 703 

longstanding contracts or offering significantly reduced 704 

rates that undermine good faith contracts. 705 

Insurers in the state now have little incentive to 706 

contract with physicians. 707 

Finally, we urge you to reject the false narrative 708 

advanced by some that arbitration necessarily involves a 709 

choice between so-called reasonable rate and providers' full 710 

billed charges. 711 

Arbitration guardrails can and should be designed to 712 

guide the parties to market-based rates while preserving 713 

appropriate variation based on performance and local 714 

conditions which economic studies have shown is the outcome 715 

produced with baseball-style former in particular. 716 

In conclusion, PFC advocates for and supports a ban on 717 

balance billing for unanticipated out-of-network care with 718 
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strong patients protections, fair reimbursement backed by an 719 

IDR process to ensure access to care, greater network 720 

adequacy standards, and improved transparency for all 721 

patients. 722 

Madam Chair, members of the committee, we appreciate 723 

your leadership on this important issue and thank you for the 724 

opportunity to testify. 725 

PFC stands ready to work with you in the best interests 726 

of our patients and physicians who care for them, and I am 727 

happy to answer any questions you may have. 728 

[The prepared statement of Dr. Zaafran follows:]  729 

 730 

**********INSERT 6********** 731 
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Ms. Eshoo.  Thank you, Doctor. 732 

The chair now is pleased to recognized Mr. Sherlock for 733 

five minutes for your oral testimony, and thank you for being 734 

here again. 735 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

38 
 

STATEMENT OF MR. SHERLOCK 736 

 737 

Mr. Sherlock.  Thank you.  Good morning, Chairwoman 738 

Eshoo, Ranking Member Burgess, and distinguished members of 739 

the subcommittee. 740 

On behalf of the association of Air Medical Services, we 741 

look forward to working with you to ensure everyone in 742 

America has access to lifesaving emergency air medical 743 

services when they need it most. 744 

Emergency air medical services are highly effective 745 

medical interventions appropriate in cases where getting a 746 

patient directly to the closest most appropriate medical 747 

facility can make a significant difference in their survival 748 

and recovery. 749 

Today, because of air medical services, 90 percent of 750 

Americans can reach a level one or level two trauma center 751 

within an hour.  However, since 2010, 90 hospitals have 752 

closed in rural areas and an estimated 20 percent more are at 753 

risk of closing. 754 

Our members fill the gap created by closures but this 755 

lifeline is fraying as 31 air medical bases have also closed 756 

in 2019.  Emergency air medical providers never make the 757 

decision on who to transport.  That decision is always made 758 
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by a requesting physician or medically trained first 759 

responder. 760 

Air medical crews then respond within minutes, 24 hours 761 

a day, seven days a week without any knowledge of a patient's 762 

ability to pay for their services. 763 

Our members are unique in the health care system.  The 764 

service is heavily regulated by the states for the purposes 765 

of health care as ambulances and the federal government for 766 

aviation safety and services as air carriers.  It is their 767 

status as air carriers that allow rapid transport of patients 768 

over significant distances.   769 

Over 33 percent of our flights cross state lines every 770 

day.  For that reason, the Airline Deregulation Act's uniform 771 

authority over the national airspace is essential to the 772 

provision of this lifesaving service.   773 

Exemption air medical services from the ADA would allow 774 

states to regulate aviation services including where and when 775 

they are able to fly, limiting access to health care for 776 

patients in crisis. 777 

Congress took significant action on emergency air 778 

medical billing in 2018.  In the FAA reauthorization act, 779 

Congress established the Advisory Committee on Air Ambulance 780 

and Patient Billing. 781 
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Congress would benefit from reviewing the work of the 782 

Advisory Committee, which was tasked to recommend actions to 783 

provide relief for patients while taking into account the 784 

unique operational, regulatory, and financial aspects of 785 

emergency air medical services. 786 

To prevent balance billing, our members are actively 787 

negotiating with insurance companies to secure in-network 788 

agreements.  One member alone has increased their 789 

participation from 5 percent to almost 43 percent in the last 790 

three years. 791 

Despite that, some insurers have refused to discuss in-792 

network agreements.  That hurts both patients and caregivers.  793 

Air medical services are not a cost driver for insurance.  794 

According to testimony before the Montana legislature Joint 795 

Economic Affairs Subcommittee in 2016, supported by national 796 

health insurance data, covering air medical services in full 797 

represents about a $1.70 of the average monthly premium.  798 

More than 70 percent of the 360,000 patients transported by 799 

helicopter air ambulances each year are covered by Medicare, 800 

Medicaid, or are uninsured.  According to a study conducted 801 

by Xcenda in 2017, $10,199 was the median cost of providing a 802 

helicopter transport, while Medicare paid $5,998, Medicaid 803 

paid $3,463 and the uninsured paid $354. 804 
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This results in an ongoing imbalance between actual 805 

costs and government reimbursement and is the single biggest 806 

factor in increasing costs.   807 

AAMS strongly supports legislation that would increase 808 

transparency regarding air medical services and reform the 809 

Medicare reimbursement system for those services, which is a 810 

primary driver of balance billing. 811 

Legislation introduced in the 115th Congress supported 812 

on this committee by Congressman Ruiz and Johnson and co-813 

sponsored by Chairwoman Eshoo, the Ensuring Access to Air 814 

Ambulance Services Act, would mandate 100 percent industry 815 

reporting of comprehensive cost data to the Centers for 816 

Medicare and Medicaid and then rebase Medicare fees for 817 

emergency air medical transport using that data, which would 818 

address the gap between reimbursements and costs. 819 

Additionally, there are reported incidents where 820 

individuals receive high bills for cases of prescheduled 821 

nonemergent private airplane transports.  AAMS refers all 822 

such inquiries and reports to the Department of 823 

Transportation consumer protection division in the hopes that 824 

the agency exercises its already existing authority to 825 

protect consumers. 826 

Finally, AAMS would ask the committee to recognize the 827 
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tremendous commitment our industry members and caregivers 828 

make who have dedicated their life's work to serving others 829 

and to ensure critical emergency medical response is always 830 

available to the communities they serve. 831 

AAMS believes in protecting patients.  Our members 832 

protect them every day.  AAMS thanks the committee for the 833 

opportunity to offer this testimony and asks the committee to 834 

recognize the unique aspects of this essential service and 835 

not to curtail access to health care for patients in crisis. 836 

[The prepared statement of Mr. Sherlock follows:]  837 

 838 

**********INSERT 7********** 839 
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Ms. Eshoo.  Thank you, Mr. Sherlock. 840 

Now I would like to recognize Mr. Gelfand for five 841 

minutes for your testimony. 842 
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STATEMENT OF MR. GELFAND 843 

 844 

Mr. Gelfand.  Chairwoman Eshoo, Ranking Member Burgess, 845 

and members of the subcommittee, thank you for this 846 

opportunity to testify. 847 

I am James Gelfand, senior vice president for health 848 

policy at the ERISA Industry Committee, a trade association 849 

representing large employer plan sponsors. 850 

Our member companies offer comprehensive health benefits 851 

and as self-insured plans pay around 85 percent of health 852 

care costs for our beneficiaries.  About 181 million 853 

Americans get insurance through a job and surprise billing 854 

fundamentally frustrates the goal of providing quality 855 

affordable employer-sponsored coverage. 856 

The vast majority of our employees are not doctors, HR 857 

executives, or medical billing experts, nor should they have 858 

to be.  But patients are falling victim to impossible 859 

complexities.  Employers are ready to work with Congress to 860 

right the ship.  We are focused on three scenarios in which 861 

patients end up with big bills they couldn't see coming or 862 

avoid.   863 

Number one, a patient receives care at an in-network 864 

facility but is treated by an out-of-network provider.  865 
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Number two, a patient requires emergency care but the 866 

provider's facility or transportation are out of network.  867 

And number three, a patient is transferred or handed off 868 

without sufficient information or alternatives.  It is 869 

usually not the providers you're planning to see.   870 

It is the anesthesiologists, radiologists, pathologists, 871 

or emergency providers or transport for an unexpected trip to 872 

the NICU. 873 

Many work for outsourced medical staffing firms that 874 

have adopted a scam strategy of staying out of networks, 875 

practicing at in-network facilities, and surprise billing 876 

patients.  It is deeply concerning but the problem is 877 

narrowly defined and therefore we can fix it. 878 

ERIC applauds the committee for taking the lead on 879 

solving this.  The No Surprises Act nails it.  It takes 880 

patients out of the middle and creates a market-based 881 

benchmark rate to pay providers fairly.   882 

The benchmark is not developed by government and it is 883 

not price setting.  The committee might also consider network 884 

matching.  It is simple.   885 

If a provider practices at an in-network facility, they 886 

take the in-network rate, or they go work somewhere else.  Or 887 

base the benchmark on Medicare.  You could set the rate 888 
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higher, say, 125 percent of Medicare, and still make the 889 

system more affordable, sustainable, and simpler.   890 

These approaches will eliminate the surprise bills.  891 

That's a huge win for patients and improves the system by 892 

creating certainty for payers and fair pay for providers. 893 

But not everyone wants to stop surprise bills.  Some 894 

provider specialties are saying, let us keep doing what we 895 

are doing -- just use binding arbitration to make someone 896 

else pay these bills.  They're asking for a nontransparent 897 

process that could force plans and employers to pay massive 898 

and fake medical list prices.   899 

It is essentially setting money on fire.  Funds that 900 

would have been used to pay for health care will instead be 901 

spent on administrative costs such as lawyers, arbitrators, 902 

facility fees, and on unreasonable settlement amounts.  Make 903 

no mistake, patients will pay these costs. 904 

The ground and air ambulance companies are asking 905 

Congress to let them keep surprise billing, too.  Do nothing, 906 

wait for another study, another report, and there have 907 

already been four.   908 

They know patients cannot shop for them and many 909 

participate in no networks.  State insurance commissioners 910 

are begging for help with air ambulances.  But Congress has 911 
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tied their hands.   912 

Employers think Congress should end this.  Treat medical 913 

transport the same as emergency care.  We should end surprise 914 

billing in the ER and on the way there.  915 

Other providers figure they're willing to stop surprise 916 

billing but only if they can increase in-network rates.  917 

They're calling for network adequacy rules to force insurers 918 

and employers to add more providers to their networks, even 919 

if those providers demand astronomical payments. 920 

Does anyone here actually believe that these hospital-921 

based doctors whose services cannot be shopped for, who are 922 

guaranteed to see our patients, are begging to be included in 923 

our networks but nobody will return their calls?  That they 924 

have no choice but to go and join these out-of-network Wall 925 

Street-owned firms?   926 

It doesn't make sense.  Employers design health benefits 927 

to help our beneficiaries.  We don't sell insurance.  We want 928 

networks that meet our patients' needs.  Why would we want to 929 

cover an operation but leave out the anaesthesia?   930 

We want our employees to be able to afford their health 931 

insurance, too, and that means we must be able to say no when 932 

providers are gaming the system.  We are here to solve a 933 

specific problem, not to create new ones.  Network adequacy 934 
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is a distraction.  Let's focus on protecting patients from 935 

surprise medical bills. 936 

In conclusion, thank you for this opportunity to share 937 

our views.  The ERISA Industry Committee is eager to work 938 

with Congress towards a bipartisan comprehensive solution 939 

that protects access to care and ends the surprise billing 940 

crisis without driving up health insurance costs. 941 

And I am happy to answer any questions.   942 

[The prepared statement of Mr. Gelfand follows:]  943 

 944 

**********INSERT 8********** 945 
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Ms. Eshoo.  Thank you, Mr. Gelfand. 946 

Mr. Nickels, you are now recognized for your five 947 

minutes of testimony. 948 
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STATEMENT OF MR. NICKELS 949 

 950 

Mr. Nickels.  Thank you, Madam Chair.  I appreciate the 951 

opportunity.  My name is Tom Nickels.  I am executive vice 952 

president of the American Hospitals Association here 953 

representing our 5,000 member hospitals and health systems. 954 

Our bottom line is that we must protect patients like 955 

Ms. Wilkes from surprise medical bills and the AHA supports 956 

federal legislation to do so. 957 

Congress must act, as has been mentioned, to protect the 958 

60 percent of Americans who are in employer-sponsored plans 959 

under ERISA and those who live in states that have not 960 

enacted protections to address the issue of surprise medical 961 

bills. 962 

Patients should not be subject to balance billing  when 963 

they have access to emergency services outside their network 964 

or have acted in good faith to obtain in-network care.  They 965 

also shouldn't be surprised by coverage denials from their 966 

insurers when they access any emergency services in network 967 

or out of network. 968 

I would like to respond to a few of the ideas put 969 

forward in the Energy and Commerce discussion draft.  First, 970 

we agree with that legislation should explicitly prohibit 971 
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balance billing in the scenarios I just outlined and make 972 

sure that patients are kept out of the process to determine 973 

reimbursements between the payer and the provider.  I would 974 

encourage you to also improve the standards for provider 975 

networks and ensure adequate oversight to prevent instances 976 

of out-of-network care. 977 

Once the patient is protected, we believe Congress 978 

should allow providers and payers to determine fair and 979 

appropriate reimbursement.   980 

We oppose a national rate or benchmark for out-of-981 

network services such as a median contracted in-network rate 982 

even if geographically adjusted as it would not be able to 983 

capture the many factors that specific health plans and 984 

providers consider. 985 

We are also concerned at setting a reimbursement 986 

standard in law would serve as a disincentive for insurers to 987 

maintain adequate provider networks.   988 

We've already seen an increase in the use of no-network 989 

reference-based pricing models in the commercial market and 990 

this could accelerate should insurers have the option to 991 

default to a government-established out-of-network rate. 992 

Health plans should not be absolved of their core 993 

function of establishing provider networks including 994 
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negotiating rates with providers. 995 

The committee's discussion draft provides $50 million 996 

grants for state-level all payer claims databases -- APCD -- 997 

that would presumably assist in determining a median 998 

contracted in-network rate. 999 

While we appreciate the committee's efforts to develop 1000 

APCDs, we do not believe that the committee should rely on 1001 

them for the purposes of this policy. 1002 

While the AHA believes that hospitals and payers are 1003 

able to negotiate reimbursement for out-of-network claims 1004 

without government involvement, there may be a role for a 1005 

dispute resolution process not for hospital services but for 1006 

physician claims. 1007 

The baseball-style of arbitration similar to what New 1008 

York State has implemented, which does not include hospitals, 1009 

appears to be an inefficient process that places the 1010 

responsibility to initiate the request with the provider or 1011 

health insurer and not the patient.   1012 

Studies have shown a 34 percent reduction in out-of-1013 

network billing.  Physicians have been largely split between 1014 

the providers and payers, and there has not been a noticeable 1015 

inflationary impact on premium insurance rates. 1016 

The National Association of Insurance Commissioners has 1017 
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also put forward a model act that outlines a mediation 1018 

process to resolve disputes.  Again, these are state-level 1019 

solutions.  They do not resolve surprise bills under ERISA. 1020 

However, they could be successfully deployed at the 1021 

federal level with some modification.  The committee's 1022 

discussion draft requires providers at the time of scheduling 1023 

to give patients both oral and written notice about the 1024 

provider's network status and any potential charges they 1025 

could be liable for if treated by an out-of-network provider. 1026 

While we believe providing the patient with this information 1027 

on network status is important, it is not in and of itself a 1028 

solution to surprise medical bills. 1029 

Should the committee move forward with legislative 1030 

language requiring notice and disclosure, we would ask that 1031 

you include physicians and insurance plans in any 1032 

requirements as they also have a role to play in keeping 1033 

patients informed about their status. 1034 

Lastly, I would like to address the concept of network 1035 

matching, which is not in the committee's draft but has been 1036 

suggested previously, in surprise medical billing.  In this 1037 

scenario, the facility-based practitioner will be required to 1038 

contract with every plan for which the facility has a 1039 

contract.   1040 
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AHA opposes this approach because it would interfere 1041 

with the fundamental relationship between hospital and 1042 

physician partners and severely limits providers' ability to 1043 

negotiate contract terms with insurers.   1044 

If you require hospitals to enforce this approach it 1045 

would raise anti-trust concerns as it could be seen as an 1046 

effort by hospitals to restrict the physicians' ability to 1047 

practice. 1048 

Madam Chair, we have an opportunity to protect patients 1049 

from surprise bills as a consensus has developed among all 1050 

parties.  We should not risk moving forward by adding other 1051 

policies that could put passage at risk. 1052 

I look forward to working with the committee and the 1053 

subcommittee to make sure that patients are protected from 1054 

surprise medical bills. 1055 

Thank you very much. 1056 

[The prepared statement of Mr. Nickels follows:]  1057 

 1058 

**********INSERT 9********** 1059 
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Ms. Eshoo.  Thank you, Mr. Nickels. 1060 

I know would like to recognize Ms. Thornton for five 1061 

minutes for your testimony. 1062 
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STATEMENT OF MS. THORNTON 1063 

 1064 

Ms. Thornton.  Thank you.   1065 

Chairwoman Eshoo and Ranking Member Burgess, and members 1066 

of the subcommittee, I am Jeanette Thornton, senior vice 1067 

president of product, employer, and commercial policy for 1068 

America's Health Insurance Plans. 1069 

I appreciate this opportunity to testify on solutions to 1070 

protect the American people from surprise medical bills.  We 1071 

want to end surprise medical bills so that patients like Ms. 1072 

Wilkes and her family have the peace of mind in an emergency 1073 

that they will not receive inflated bills from doctors they 1074 

did not seek out for care. 1075 

We applaud the leaders of the House Energy & Commerce 1076 

Committee for developing a bipartisan discussion draft of the 1077 

No Surprises Act.  This draft bill takes important steps to 1078 

protect patients, ensure that doctors are paid fairly, 1079 

support health plan networks, and use market-based approaches 1080 

to ensure affordable high-quality care. 1081 

Our written testimony focuses on the following:  a 1082 

review of how surprise medical bills occur along with data 1083 

demonstrating the frequency and magnitude, recommendations we 1084 

support to protect patients, information on how surprise 1085 
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medical billing legislation will not weaken health plan 1086 

networks, our concerns regarding arbitration and how this 1087 

approach would increase health care costs for everyone, and a 1088 

discussion of state laws in California, Texas, and New York 1089 

that provide important lessons for federal legislation. 1090 

We have all heard personal stories that demonstrate the 1091 

need for federal legislation to protect patients from 1092 

surprise medical bills: the Yoder family whose child 1093 

experienced a $142,000 snake bite at summer camp, including a 1094 

$55,000 air ambulance ride; Nellie Lu, who faced a $28,000 1095 

bill for her fall on her gym's climbing wall from a hospital 1096 

at which at that time did not contract with any private 1097 

insurers and was her only option; Dr. Kahn, whose ride in the 1098 

ATV resulted in a $56,000 air ambulance ride and a balance 1099 

bill of $44,000.  He  was one of dozens of patients across 1100 

the country who have faced air ambulance bills from $28,000 1101 

to $97,000, and we have all heard the stories of American 1102 

families who are afraid to seek treatment for fear of the 1103 

high bills they will experience. 1104 

These stories make it clear that surprise medical bills 1105 

are creating financial hardship for the American people and 1106 

that federal legislative action is needed. 1107 

Here is what we support.  First, a balance billing 1108 
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should be banned in situations where patients are 1109 

involuntarily treated by an out-of-network provider.  This 1110 

includes ER services provided at any hospital, any health 1111 

care services that are provided at an in-network hospital by 1112 

an out-of-network provider, and ambulance transportation in 1113 

an emergency. 1114 

Second, health insurance providers should be required to 1115 

reimburse out-of-network providers an appropriate and 1116 

reasonable amount in these scenarios. 1117 

Third, states should be required to establish a dispute 1118 

resolution process that works in tandem with the established 1119 

payment benchmark. 1120 

And fourth, hospitals and other health care providers 1121 

should be required to furnish advanced notice to patients of 1122 

the network status of treating providers. 1123 

These protections must apply for self-funded plans and 1124 

for people who live in states without adequate protections.  1125 

The reason surprise medical bills are a problem is not a lack 1126 

of network adequacy that some may suggest.   1127 

Surprise bills are caused by a small subset of medical 1128 

specialists who lack the financial incentives to participate 1129 

in health plan networks. 1130 

We urge you to reject proposals that would use 1131 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

59 
 

arbitration to determine payments to out-of-network 1132 

providers.  This approach imposes administrative burdens on 1133 

the entire health care system including employers that offer 1134 

self-funded coverage. 1135 

It also fails to address the root cause of surprise 1136 

medical bills -- exorbitant bills from certain specialty 1137 

doctors. 1138 

We appreciate that the committee's discussion draft and 1139 

the Trump administration have rejected arbitration in favor 1140 

of a market-based approach -- an in-network payment 1141 

benchmark. 1142 

It is also important to look at state laws addressing 1143 

this issue.  Based on our analysis of laws enacted in 1144 

California, Texas, and New York, we urge Congress to pursue a 1145 

California style solution that both protects patients and 1146 

consumers with common sense rules, does not undermine 1147 

networks, and does not lead to higher cost-sharing or 1148 

premiums. 1149 

I thank you for this opportunity to testify.  AHIP and 1150 

our member health plans stand ready to work with the 1151 

committee to alleviate the financial burdens imposed by the 1152 

American people by surprise medical bills. 1153 

Thank you. 1154 
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[The prepared statement of Ms. Thornton follows:]  1155 

 1156 

**********INSERT 10********** 1157 
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Ms. Eshoo.  Thank you. 1158 

Dr. Vidor Friedman, you have five minutes for your 1159 

testimony. 1160 
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STATEMENT OF DR. FRIEDMAN 1161 

 1162 

Dr. Friedman.  Thank you, Madam Chair and members of the 1163 

Health Subcommittee. 1164 

On behalf of the American College of Emergency 1165 

Physicians -- ACEP -- and our 38,000 members, I would like to 1166 

thank you for the opportunity to speak with you today about 1167 

this critical issue of surprise medical bills. 1168 

The reason emergency physicians like myself do what we 1169 

do first and foremost is to take care of patients in their 1170 

moments of greatest need.  This is not the time where 1171 

patients should be worrying about verifying who their 1172 

provider is, are in network, or what their deductible is, or 1173 

what the cost of -- the total cost of treatment might be. 1174 

I care for each and every one of the patients that comes 1175 

to my emergency department regardless of ability to pay.  I 1176 

do this not just because of the oath that I took as a 1177 

physician but because it is appropriately required by federal 1178 

law. 1179 

Unlike most physicians, emergency physicians are 1180 

prohibited by federal law from discussing with a patient any 1181 

potential costs of care or insurance details until they are 1182 

screened and stabilized. 1183 
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This important patient protection, known as EMTALA, 1184 

ensures physicians focus on the immediate medical needs of 1185 

patients.  However, it also means that patients cannot fully 1186 

understand the potential cost of their care or the 1187 

limitations of their insurance coverage until they receive 1188 

the bill. 1189 

We understand that this can cause frustration, 1190 

confusion, and, frankly, even be scary for patients.  We 1191 

agree with the committee's commitments to take patients out 1192 

of the middle of surprise billing disputes and I would like 1193 

to emphasize three key principles that ACEP urges Congress to 1194 

consider as it works to address surprise billing. 1195 

The first, and above all, is protecting patients.  1196 

Congress should limit patients' out-of-pocket responsibility 1197 

for emergency care so they won't pay any more than the in-1198 

network amount. 1199 

Currently, this protection only applies to co-payments 1200 

and co-insurance, not to deductibles.  We support the 1201 

committee's intent on this provision in the discussion draft 1202 

but urge you to go further than simply counting co-payments 1203 

and co-insurance towards any deductible or out-of-network 1204 

max. 1205 

Rather, we urge you to require deductibles for out-of-1206 
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network emergency services to be treated as if they were in 1207 

network. 1208 

The second principle is to improve transparency.  While 1209 

EMTALA prohibits me from discussing potential costs of care 1210 

with my patients in advance, there are other ways Congress 1211 

can improve transparency for emergency patients.  Insurers 1212 

should more clearly convey plan details to their enrollees.  1213 

This will help patients better understand the limitations of 1214 

their insurance coverage and all potential out-of-pocket 1215 

costs.   1216 

Insurers should also be required to explain to enrollees 1217 

what their rights are under federal law related to emergency 1218 

care in easy to understand clear language. 1219 

Third, now that we have taken the patient out of the 1220 

middle, Congress should ensure fair and transparent dispute 1221 

resolution between physicians and insurers.  The goal should 1222 

be a system in which everyone is in network or essentially 1223 

that. 1224 

That requires a level playing field between providers 1225 

and insurers.  Insurers are concerned that bench marking even 1226 

median charges favors providers.  Providers are concerned 1227 

that bench marking the median in-network rates favors 1228 

insurers.  What's Congress to do? 1229 
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ACEP supports a system that has already proven to be 1230 

balanced between insurers and providers.  That is a baseball-1231 

style independent dispute resolution process similar to that 1232 

used in New York and noted in the legislative proposal put 1233 

forth by Drs. Ruiz, Roe, and Bucshon. 1234 

In New York this simple and effective solution has 1235 

almost completely eliminated surprise bills.  It incentivizes 1236 

physicians to charge reasonable rates and it also 1237 

incentivizes insurers to compensate at appropriate levels.  1238 

Insurance premiums and health care costs in New York have 1239 

actually grown more slowly than the rest of the nation.   1240 

This model would be the least disruptive to the current 1241 

system.  It is the only model with empirical data detailing 1242 

the positive impact it has had for patients and all 1243 

stakeholders. 1244 

To be clear, this model has not been extraordinarily 1245 

bureaucratic, costly, burdensome, or inflationary.  More must 1246 

be done to protect patients and their families from 1247 

unexpected medical bills and we stand with you in this 1248 

regard. 1249 

On behalf of the 150 million Americans my members care 1250 

for every year, I thank you for your consideration and the 1251 

opportunity to speak with you today. 1252 
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[The prepared statement of Dr. Friedman follows:]  1253 

 1254 

**********INSERT 11********** 1255 
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Ms. Eshoo.  Thank you, Doctor. 1256 

Now I have the pleasure of recognizing Ms. McAndrew for 1257 

five minutes for your testimony. 1258 
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STATEMENT OF MS. MCANDREW 1259 

 1260 

Ms. McAndrew.  Chairwoman Eshoo, Dr. Burgess, and 1261 

members of the subcommittee, I am Claire McAndrew, the 1262 

director of Campaigns and Partnerships at Families USA, where 1263 

I lead the organization's work on surprise billing. 1264 

For nearly 40 years, we have served as a leading voice 1265 

for health care consumers and our mission is to ensure that 1266 

every individual can access the health care and the best 1267 

health in order to ensure that no matter where you live or 1268 

who you are you can have the life that you need to -- based 1269 

on achieving the best health and health care. 1270 

And so high and rising health care costs are truly an 1271 

affront to our mission as they are forcing people to choose 1272 

between getting the health care they need and affording their 1273 

other most basic necessities, and we heard about that from 1274 

Ms. Wilkes. 1275 

Surprise bills are a particularly egregious form of 1276 

health care costs because families who are doing everything 1277 

they can to navigate our overly complex health care system, 1278 

working to go to only in-network providers, going to only in-1279 

network facilities are still receiving these egregious bills. 1280 

And, unfortunately, these bills are incredibly common.  1281 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

69 
 

One in five emergency visits results in a surprise bill.  But 1282 

these bills are also occurring outside our emergency 1283 

situations.  1284 

For examples, families who welcome a new baby, ensuring 1285 

that they're getting an in-network OB/Gyn in an in-network 1286 

facility are still getting surprise bills 11 percent of the 1287 

time. 1288 

So what's causing these bills?  Surprise bills are the 1289 

result of a systemic problem in our  health care system 1290 

placing families directly in the middle of a tug of war 1291 

between health care providers and health insurers fighting 1292 

over the price of services.  1293 

While health systems and insurers are vying for leverage 1294 

including because of consolidation, consumers are completely 1295 

trapped between these industries. 1296 

What does not cause surprise bills, despite claims by 1297 

some stakeholders, evidence does not conclude that narrow 1298 

networks are a driving factor behind surprise bills.  1299 

We know that people who are covered in plans that tend 1300 

to have narrower networks and people covered in plans that 1301 

tend to have broader networks are actually getting surprise 1302 

bills at about the same rate. 1303 

And so I want to be clear that Families USA does support 1304 
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network adequacy standards.  It is something we have 1305 

advocated for.  But we understand that in this particular 1306 

situation around surprise bills network adequacy standards 1307 

aren't going to solve the problem alone. 1308 

Another common misperception I want to raise that we 1309 

heard about from Ms. Wilkes is the fact that this is not a 1310 

new problem.  Consumers have been subjected to unexpected and 1311 

unaffordable costs from surprise bills for literally decades, 1312 

and the proof is real for us because Families USA has been 1313 

working on this for decades.   1314 

We actually joined with other stakeholders in 1997 1315 

recommending banning surprise bills in emergencies as part of 1316 

President Clinton's efforts around the Consumer Bill of 1317 

Rights.  So this is a very longstanding problem and for far 1318 

too long it's warranted congressional action.   1319 

Only Congress can fix this, because even when states 1320 

address this problem, many consumers are left out because 1321 

they are in ERISA-regulated plans. 1322 

So we commend the Energy and Commerce Committee for 1323 

responding to this urgent need with the release of the No 1324 

Surprises Act.  This legislation takes really important 1325 

steps.   1326 

It holds consumers harmless from surprise bills and it 1327 
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sets a reasonable benchmark to pay providers from insurers at 1328 

a rate that's not inflationary so that families don't 1329 

experience increased premiums.  1330 

We support the No Surprises Act but we are concerned.  1331 

So much of this debate has been about making insurers and 1332 

providers happy based on a payment rate.  This legislation is 1333 

supposed to be about consumers.  1334 

And so we want to ensure that this discussion is not 1335 

consumed about what makes powerful industries happy and that 1336 

the needs of consumers are not lost and the pace of this 1337 

legislation is not slowed based on appeasing insurers and 1338 

providers. 1339 

And so we want to make two recommendations about the 1340 

needs of consumers.  First, we urge the subcommittee to 1341 

broaden the scope of the providers included in the 1342 

legislation so that no loopholes remain. 1343 

We want to make sure that there's not just a discrete 1344 

set of providers and facilities subject to the legislation 1345 

but that any facility or provider that could incur a surprise 1346 

bill is included. 1347 

And second, we urge the subcommittee to strengthen the 1348 

bill's notice requirements.  We are concerned that just 24 1349 

hours' notice could be too short for a consumer to find out 1350 
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that nonfacility-based providers are out of network.   1351 

We would urge looking at more like a week because if you 1352 

have scheduled medical leave, if you're about to undergo an 1353 

important medical procedure, 24 hours might be too short of a 1354 

time to learn that you have to find another option. 1355 

We are so grateful to the subcommittee for taking on 1356 

this issue.  This is such an important hearing.  We urge 1357 

Congress to very swiftly take action.  Our number-one 1358 

recommendation is not to wait. 1359 

This legislation must pass this year.  I really 1360 

appreciate what you said, Chairwoman Eshoo.  If stakeholders 1361 

can't agree, Congress has to solve the solution because 1362 

consumers cannot wait any longer and Families USA is with you 1363 

to help you solve this problem in any way possible. 1364 

Thank you very much.  1365 

[The prepared statement of Ms. McAndrew follows:]  1366 

 1367 

**********INSERT 12********** 1368 
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Ms. Eshoo.  Terrific.  Thank you very much to each one 1369 

of our witnesses.  So now we have concluded all the 1370 

statements and move to members' questions. 1371 

Each member will have five minutes to ask questions of 1372 

our witnesses and I will begin by recognizing myself for five 1373 

minutes. 1374 

To the panel, does everyone here agree that patients 1375 

should not receive surprise billing?  Is there anyone that 1376 

disagrees with that? 1377 

A hundred percent.  Well, that's a good beginning. 1378 

Mr. Nickels, are there hospitals in your association 1379 

that send patients surprise medical bills and, if so, why? 1380 

Mr. Nickels.  The statistic that we like to quote the 1381 

most is most of our member hospitals are in network.  The 1382 

Federal Trade Commission did a study recently that showed --  1383 

Ms. Eshoo.  Well, do you have any hospitals in your 1384 

association that send surprise medical bills, yes or --  1385 

Mr. Nickels.  You mentioned one a little earlier, I 1386 

believe -- San Francisco General. 1387 

Ms. Eshoo.  Uh-huh. 1388 

Mr. Nickels.  To the best of my knowledge, they are the 1389 

only ones who were doing what you described. 1390 

Ms. Eshoo.  And how many hospitals do you represent in 1391 
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the country? 1392 

Mr. Nickels.  Five thousand. 1393 

Ms. Eshoo.  Five thousand.  So 4,999 do not send any 1394 

surprise bills? 1395 

Mr. Nickels.  Where the hospital services -- the 1396 

facility charge, no, they do not, and coming to one of our --  1397 

Ms. Eshoo.  Do you have any hospitals that have -- well, 1398 

you're saying that 4,999 of your hospitals have successfully 1399 

stopped sending surprise billing? 1400 

Mr. Nickels.  For the facility -- for the hospital 1401 

facility fee, that is correct. 1402 

Ms. Eshoo.  What does that mean, what you are saying?  I 1403 

don't get it. 1404 

Mr. Nickels.  Well, the examples that have been given 1405 

have been physician examples and we are not absolving 1406 

ourselves from responsibility here.  These are physicians who 1407 

practice in our institutions.  1408 

Ms. Eshoo.  Well, using your own words in the way you 1409 

describe your systems -- your hospitals -- how many actually 1410 

do surprise billing? 1411 

Mr. Nickels.  If you're saying are there -- are you 1412 

asking if there are physicians in our facilities who are 1413 

surprise billing? 1414 
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Ms. Eshoo.  You're representing hospitals. 1415 

Mr. Nickels.  Right.  Hospitals --  1416 

Ms. Eshoo.  Hospitals are a part of the problem, right? 1417 

Mr. Nickels.  Well, the --  1418 

Ms. Eshoo.  We have hospitals, we have insurance 1419 

providers, we have physicians.  You're one of the 1420 

stakeholders.  So I don't want to spend all of my time 1421 

questioning you but it doesn't seem to me that you can give 1422 

me -- perhaps you can give me a better answer in writing. 1423 

Mr. Nickels.  Sure. 1424 

Ms. Eshoo.  Let me go to Dr. -- to the Drs. Zaafran and 1425 

Dr. Friedman.  Have you or any physician you know billed a 1426 

patient with what we would consider a surprise bill --  1427 

Dr. Zaafran.  So the company that I work --  1428 

Ms. Eshoo.   -- and why, if you have? 1429 

Dr. Zaafran.  The company that I work for has a policy 1430 

of not sending surprise bills.  What I will tell you, though, 1431 

is that in instances where we don't know that we are actually 1432 

out of network, and that's one of the things that I wanted to 1433 

make sure that I brought up is that this out-of-network 1434 

providers concept is a little bit of a misnomer. 1435 

I may be in network with every single insurance carrier 1436 

out there but happen to be out of network with one plan of 1437 
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one carrier, and in many instances I may not know that. 1438 

And as much as we try to know if we are out of network 1439 

with that specific plan, we may not know that right away and 1440 

we may actually inadvertently send a bill. 1441 

But once the patient contacts us, we take care of that 1442 

right away.  So that's where there's some discrepancy as far 1443 

as whether we know we are actually in network or not out of 1444 

network with a specific plan of a specific carrier. 1445 

Ms. Eshoo.  I can't help but wonder what Ms. McAndrew 1446 

and Ms. Wilkes are thinking so far in terms of the question I 1447 

asked and the answers we have gotten.  Think about it for a 1448 

moment. 1449 

To Ms. Thornton, I want to ask you the same question.  1450 

Are there any health plans in your association that where 1451 

patients are not protected from surprise billing and, if so, 1452 

why? 1453 

Ms. Thornton.  Yes.  So patients who receive coverage 1454 

through their employer through a self-funded plan are not 1455 

protected by the various state laws that are out there. 1456 

Ms. Eshoo.  Which is one of the main reasons that 1457 

Congress has to act.  Right.  But there is surprise billing, 1458 

though, in terms --  1459 

Ms. Thornton.  Yes.  There have been widespread reports.  1460 
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Yes. 1461 

Ms. Eshoo.  Yes.  Right.  So I want to go to the patient 1462 

advocates.  Tell us what you think -- I think I know what you 1463 

think but it's worth stating it for the record.  We've heard 1464 

a lot of testimony.  They're all stakeholders.  These are all 1465 

good people with a system that's really messed up. 1466 

So what would you like to tell the committee?  You want 1467 

us to do it pronto.  We all agree with that.  Patients are 1468 

being subjected to absurdities.  What else would you like to 1469 

say, having heard everyone else's testimony? 1470 

Ms. Wilkes.  Well, I believe that, as I said, insurance 1471 

is very, very difficult to navigate.  My husband and I 1472 

consider ourselves to be pretty health literate and we still 1473 

don't understand our insurance plan. 1474 

So in the case of an emergency, that's not your first 1475 

thought.  Your first thought is take care of my baby -- take 1476 

care of myself, and I feel like it should just be go to your 1477 

doctor, get the care that you need, and not have to worry 1478 

about the business side of things. 1479 

Ms. Eshoo.  Right.  Ms. McAndrew? 1480 

Ms. McAndrew.  I think the data speaks for itself.  This 1481 

is happening in urban areas, rural areas, non-profit 1482 

hospitals, for-profit hospitals.  Everyone agrees the patient 1483 
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should be held harmless but the patient isn't being held 1484 

harmless.  This is not going to stop unless we have a policy 1485 

solution. 1486 

So I understand that everybody, you know, wants to stop 1487 

this problem.  But there's money involved.  There's not going 1488 

to be any voluntary cessation of this problem unless we have 1489 

a congressional solution. 1490 

Ms. Eshoo.  It is always about money.  That's just the 1491 

way it is. 1492 

I now would like to recognize the ranking member for his 1493 

five minutes of questioning, Dr. Burgess. 1494 

Mr. Burgess.  Thank you, and Ms. Wilkes, let me just say 1495 

your testimony was very compelling this morning and it 1496 

underscores why not just this discussion this morning is 1497 

important but we are also having discussions on drug pricing. 1498 

I guess the good news in the realm of illnesses such as 1499 

your son's is there are some very promising therapies right 1500 

on the horizon with gene therapies.  These may be single 1501 

administration therapies that produce long-term benefits, and 1502 

we have no frame of reference on how to price. 1503 

And the work we are doing on drug pricing becomes so 1504 

important because everyone on this committee voted for a bill 1505 

called CURES for the 21st Century.  We want those cures to be 1506 
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put in the hands of doctors.  They don't do any good if no 1507 

one can afford them when they arrive.   1508 

So the work that this subcommittee does, yes, on this 1509 

issue is important and on the larger issue of drug pricing in 1510 

general and how do we -- how do we price these new 1511 

breakthrough therapies -- hemophilia, sickle cell disease, 1512 

spinal muscular atrophy.  All of these are big deals that are 1513 

happening, and we are grateful that they're happening.   1514 

They're happening largely because of work done in this 1515 

subcommittee.  We've got to be -- the same type of forward-1516 

leaning thought that went into CURES for the 21st Century 1517 

also needs to be there on the pricing of those therapies. 1518 

So, Dr. Zaafran and Dr. Friedman, let me just talk to 1519 

you all for a moment.  Now, I had a medical practice.  I 1520 

didn't use a billing service in my medical practice.  I just 1521 

billed through -- we had our own billing department.   1522 

I never turned anyone over to collections because you 1523 

never knew down the road when someone's going to have a 1524 

problem and if they got a bill the same day they would say, 1525 

hey, it's your fault, and being an OB I practice defensive 1526 

medicine as one of my specialties. 1527 

But you have -- Dr. Zaafran, I am going to assume that 1528 

you're -- you have got a big anaesthesia group -- you have a 1529 
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billing service, correct? 1530 

Dr. Zaafran.  Correct. 1531 

Mr. Burgess.  And, Dr. Friedman, in your ER group? 1532 

Dr. Friedman.  That's correct. 1533 

Mr. Burgess.  So are you doing anything with the billing 1534 

services that you employ to at least begin to mitigate this 1535 

issue or do you have a patient ombudsman who will look into 1536 

these things if they're brought to your attention? 1537 

Dr. Zaafran.  Dr. Burgess, we have a customer service 1538 

line to make sure that if Ms. Wilkes ever received a bill 1539 

that she was not expecting that we would work with her 1540 

directly to make sure that if it was an out-of-network bill, 1541 

for example, in the very, you know, small percent of cases 1542 

where it might be the case that we would -- that we would not 1543 

let her have to get involved in that.   1544 

There are other instances where because, again, of high 1545 

deductible plans where if we happen to be one of the first 1546 

ones who have billed and the patient's responsibility for the 1547 

deductible is the entire amount that's there, there may be 1548 

some difficulties there. 1549 

And part of the problem is that physicians are 1550 

responsible, or hospitals, are responsible for having to 1551 

collect those deductibles and co-pays, and as those numbers 1552 
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have been increasing, as those deductibles have been 1553 

increasing to, in many instances, more than $5,000, it has 1554 

put a significant burden on us having to work with patients 1555 

to collect that. 1556 

I mean, I think since it's a contract between the payer 1557 

and the consumer, it would be better for the payer to collect 1558 

what they contractually agreed to collect and not have to put 1559 

that burden on us where I may not have any idea at what 1560 

portion of the deductible that patient has been paid. 1561 

Mr. Burgess.  Yes.  You never want to be first.  That's 1562 

right. 1563 

Dr. Friedman? 1564 

Dr. Friedman.  Yes.  The companies that I've worked for 1565 

-- and I've worked for three -- we have all had customer 1566 

service folks that will work with people when they get an 1567 

out-of-network bill. 1568 

One of the things that I want to emphasize to the 1569 

committee I happen to work in Orlando, Florida at the 1570 

hospital closest to Disney World.  1571 

Forty percent of my patients come from out of the state. 1572 

Mr. Burgess.  Sure. 1573 

Dr. Friedman.  So 40 percent of my patients are out of 1574 

network.   1575 
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Mr. Burgess.  And can you just comment a little bit on 1576 

EMTALA and how that intersects with all of this discussion, 1577 

having --  1578 

Dr. Friedman.  Well, as I mentioned in my testimony, 1579 

both my written and my oral, EMTALA prohibits us from 1580 

discussing anything about payment.   1581 

In my 30 years of practice as an emergency physician, 1582 

I've never asked a patient if they have insurance.  I take 1583 

care of the patient.   1584 

I get them to the place they need to be, whether that's 1585 

home or admitted to the hospital or an observation unit, and 1586 

then afterwards they get a bill.   1587 

But I don't know if they're in network.  I don't know if 1588 

they even have insurance, and that's the way we operate in 1589 

emergency medicine.   1590 

And one of the concerns that we have is that while folks 1591 

have talked about the fact that high deductibles may not be 1592 

the root cause of this, high deductibles, unfortunately, give 1593 

an incentive for insurers to not negotiate in good faith with 1594 

emergency providers.  1595 

They know we are going to take care of their enrollees.  1596 

We are obligated by federal law to do that. 1597 

Mr. Burgess.  And you do obligate then the downstream -- 1598 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

83 
 

the cardiologist, the OB/Gyn to whom you refer -- they also 1599 

are obligated under those -- without having a contract? 1600 

Dr. Friedman.  The boundaries in EMTALA are a little bit 1601 

--  1602 

Ms. Eshoo.  Please wrap up.  The gentleman's time has 1603 

expired.  Just quickly. 1604 

Dr. Friedman.  Oh, okay. 1605 

Mr. Burgess.  Please answer the question. 1606 

Dr. Friedman.  The boundaries of EMTALA are complicated.  1607 

It would make it a lot simpler if it was when the patient was 1608 

discharged from the hospital that EMTALA ended. 1609 

Mr. Burgess.  All right.  Thank you. 1610 

Ms. Eshoo.  The gentleman yields back. 1611 

I now would like to recognize the chairman of the full 1612 

committee, Mr. Pallone, for his five minutes of questions. 1613 

The Chairman.  Thank you, Madam Chair. 1614 

Health care costs are one of the top issues on the minds 1615 

of all our constituents and this discussion has really 1616 

highlighted the shocking costs people are dealing with, and 1617 

when you look at some of these bills they're very unclear 1618 

about what services were provided and why the services cost 1619 

as much as they do. 1620 

So I wanted to ask some questions.  Ms. Wilkes, when you 1621 
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received that $50,000 bill, was it easy to understand what 1622 

you were being charged for and were you able to compare costs 1623 

and determine if you were being billed fairly? 1624 

Ms. Wilkes.  No.  The bill was not itemized at all.  It 1625 

just was a dollar amount. 1626 

The Chairman.  You know, I have to say, you know, this 1627 

is, totally anecdotal but a few years ago -- it might be, 1628 

like, 15 years ago -- I remember talking to one hospital 1629 

administrator who told me that, you know, that basically they 1630 

just assign costs, you know, on a bill without any reference 1631 

to what the actual cost is.   1632 

And so that's why you can have an ice bag that's, you 1633 

know, $150 at one place and $15 at another because it's 1634 

really not based on the actual cost. 1635 

But who knows?  You know, hopefully that's not true. 1636 

Dr. Zaafran or Dr. Friedman, could you briefly explain 1637 

who determines provider charges and how they are set?  Start 1638 

with Dr. Zaafran. 1639 

Dr. Zaafran.  Thank you, Mr. Pallone. 1640 

Our charges are based on an aggregate cost of what it 1641 

costs us to deliver service.  So in anaesthesia it's a little 1642 

unique because it's time based.  So we charge based on a unit 1643 

of time for every 15 minutes.   1644 
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So it's not an arbitrary cost.  We know exactly how much 1645 

we are billing, depending on whether the surgeon takes 15 1646 

minutes or an hour or hour and a half. 1647 

We, from our standpoint, because we try to focus on 1648 

quality care, our expenses include nursing, having an opioid-1649 

free type of perioperative type of environment because we 1650 

know it reduces overall cost.  So all of that is built into 1651 

how much we charge per unit of time. 1652 

The Chairman.  And it's not broken down? 1653 

Dr. Zaafran.  Actually, if a patient calls us and asks 1654 

us what that is, we do break it down because, again, it's 1655 

based on the specific type of surgery.  We can tell them 1656 

exactly --  1657 

The Chairman.  They'd have to ask you? 1658 

Dr. Zaafran.  We can provide it, and if it's on a piece 1659 

of paper it may not make sense because we don't know how long 1660 

a surgery is going to take.  But we tell them that it took 1661 

about an hour and a half, it was this kind of surgery, it was 1662 

this many units and this much unit per time, and this is what 1663 

the total cost was. 1664 

The Chairman.  Okay. 1665 

Dr. Friedman? 1666 

Dr. Friedman.  So in emergency medicine, Chairman, it's 1667 
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a little bit different.  We bill typically by what's called 1668 

E&M codes, which are levels of service.   1669 

There are five E&M codes from a level one, which is we 1670 

hardly ever use -- it's basically a suture removal or recheck 1671 

on something minor -- up to a level five, which would be 1672 

someone that would be going to a critical care unit.   1673 

Maybe you are having a heart attack.  You're receiving 1674 

significant amounts of care.  And then we can also bill a 1675 

critical care charge, which would supersede that if you do 1676 

receive critical care treatment in the emergency department. 1677 

The Chairman.  All right.  Thanks. 1678 

Now, we have all heard stories about patients being 1679 

billed for hospital fees.  One Vox article tells a story of a 1680 

man who took his one-year-old daughter to the emergency room 1681 

after a minor accident, as many worried parents do.  For five 1682 

minutes of the provider's time, water, gauze, and a Band-Aid 1683 

for his daughter's finger, led to a $629 bill from the 1684 

hospital's emergency department. 1685 

So I am going to go back to Dr. Nickels.  But, again, I 1686 

use the example where, you know, a few years ago a hospital 1687 

administrator told me, you know, we just assign these things 1688 

-- they're not actually referencing, you know, actual costs 1689 

for the -- you know, in this case for the Band-Aid or the 1690 
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gauze or the water or the provider's time. 1691 

You know, could you give us a sense, Mr. Nickels, of how 1692 

much hospitals charge and facility fees on average and what 1693 

are hospitals doing to make these fees more transparent? 1694 

And, you know, maybe if you want to dispute what I just 1695 

said, you know, like in this case would they actually figure 1696 

out how much it costs for these different things, or not? 1697 

Mr. Nickels.  Yes.  I mean, the charge system is obtuse, 1698 

to be kind, and I think it's a broken system.  We are trying 1699 

to work -- we have a committee.   1700 

We are working with the Trump administration.  We need 1701 

to figure out a way to fix it.  But most people, almost 1702 

anyone who is insured is not paying charges.  The government 1703 

doesn't pay us charges.  We negotiate with insurers.  They 1704 

don't pay charges --  1705 

The Chairman.  Well, I only -- 30 seconds.  So it's very 1706 

possible that in this case, or using my example, you know, 1707 

there's really no breakdown for those five minutes of the 1708 

provider's time, the water, the gauze, the Band-Aid.  It is 1709 

not done that way. 1710 

Mr. Nickels.  Correct.  It may be but it may not, if 1711 

that's --  1712 

The Chairman.  Right.  So very possible that what I 1713 
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talked about, you know, 10 or 15 years ago, we just assign 1714 

things -- very possible. 1715 

Mr. Nickels.  Yes. 1716 

The Chairman.  All right.  That's pretty sad, Madam 1717 

Chair.  1718 

But thank you. 1719 

Ms. Eshoo.  Thank you, Mr. Chairman. 1720 

I now would like to recognize my friend, the ranking 1721 

member of the full committee, Mr. Walden, for his five 1722 

minutes of questions. 1723 

Mr. Walden.  Thank you, Madam Chair, and we have this 1724 

other hearing going on upstairs I had to go up to on FERC -- 1725 

Federal Energy.  So we are back. 1726 

Ms. Thornton, the comments submitted to the committee as 1727 

well as Dr. Zaafran's testimony providers have argued that 1728 

California's benchmark has led to payers refusing to renew 1729 

long-standing contracts or offering lower rates. 1730 

But in your testimony you mentioned that California's 1731 

benchmark has led to an increase in network participation and 1732 

the Blue Shield of California has told us that current state 1733 

laws on network adequacy still apply and, in fact, since 1734 

their surprise billing law went into effect they have 1735 

increased their number of contracted physicians by 5 percent 1736 
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overall and 6 percent specifically at acute care hospital 1737 

facilities. 1738 

Can you help this committee better understand what's 1739 

taking place in California by sharing a bit more about those 1740 

preliminary reports?  And what about other states such as 1741 

mine, Oregon, with benchmark solutions?  What can you tell us 1742 

about that? 1743 

Ms. Thornton.  Thank you.  So yes, so there's been a lot 1744 

of debate around the California law, and the California law 1745 

just took effect in January of 2019.  So it's very new. 1746 

Mr. Walden.  Right. 1747 

Ms. Thornton.  And so we have been talking with our 1748 

plans and their experience with implementation of the law and 1749 

they have not reported to us that they've seen, you know, 1750 

decrease in network participation.   1751 

In fact, as you have mentioned. One of our plans has 1752 

actually seen an increase in providers participating.  So I 1753 

don't think the California law can be used as a reason why 1754 

we'll see decreasing networks.  We want strong networks for 1755 

our members. 1756 

Mr. Walden.  And have you seen something similar in 1757 

Oregon? 1758 

Ms. Thornton.  No, I have not. 1759 
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Mr. Walden.  Okay.  So you don't have any data on what's 1760 

happening in Oregon?  All right. 1761 

Doctor, do you want to address this from your point of 1762 

view? 1763 

Dr. Zaafran.  Yes, sir.  Thanks, Mr. Walden.  We know of 1764 

actually two of the largest groups in California.  One of 1765 

them who has been in network for many, many years have not 1766 

had actually any kind of cost of living increase or anything 1767 

like that. 1768 

We were told point blank that they're going to have to 1769 

take a big cut or they can simply just go out of network and 1770 

they'll be paid a very low benchmark based on Assembly Bill 1771 

72. 1772 

We also know of a very large group in the northern part 1773 

of California where they have not been in network, have 1774 

wanted to be in network, have been told that they have no 1775 

desire to be allowed to be in network and, again, that they 1776 

would be paid a very low benchmark based on Assembly Bill 72. 1777 

Again, I know that it's a new law that just started in 1778 

January.  But the anecdotal evidence that we have from the 1779 

groups that are being affected by this is that they've been 1780 

impacted. 1781 

Mr. Walden.  And who is telling them that? 1782 
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Dr. Zaafran.  The specific insurance carriers that 1783 

they're negotiating with to try to be in network. 1784 

Mr. Walden.  I suppose you don't really want to identify 1785 

those specific insurers here before us today? 1786 

Dr. Zaafran.  I would rather just talk in general 1787 

statements, but yes. 1788 

Mr. Walden.  Uh-huh.  All right.  Several stakeholders 1789 

suggest requiring plans to update their provider network 1790 

directories in a more timely manner.  Seems pretty practical.  1791 

I think Texas was working on -- oh, you're no longer from 1792 

Texas. 1793 

[Laughter.] 1794 

Mr. Walden.  You're changing out on me.  I know Texas 1795 

was working on some of that disclosure language as well.  I 1796 

don't know where that ended up through the system.   1797 

But how regularly do plans update their directories 1798 

right now?  And I've heard from people that go, great, I 1799 

signed up for the plan.  I am in the system.  The provider is 1800 

in the system.   1801 

Then something changes and I can't change my insurance 1802 

and now I am stuck in a plan that my provider used to be in 1803 

and now they are not.  Now I am out of network.  Now I am 1804 

going to get one of these nutty bills.  That is not putting 1805 
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the consumer first.  Ms. Thornton, can you address this, 1806 

please? 1807 

Ms. Thornton.  Sure, of course, and I think one of the 1808 

things I first want to set aside is that in an emergency 1809 

situation we don't want anybody to have to worry about the 1810 

provider directory.  We want the patients to be protected in 1811 

that situation.   1812 

But I will say to your question it is very important to 1813 

our plans that we have accurate and reliable data for 1814 

consumers for -- in the provider directories when they are 1815 

seeking care, scheduled care, et cetera, and are working very 1816 

hard to make sure that that occurs. 1817 

Mr. Walden.  Can you put all of that online on a regular 1818 

basis?  How do these directories work?  Do I have to get a 1819 

printed copy sent to me in the mail? 1820 

Ms. Thornton.  Oh, they're all online.  You can also 1821 

call our plan's customer service to get information via the 1822 

phone if you don't have access online. 1823 

Mr. Walden.  Do you notify policy holders when things 1824 

change? 1825 

Ms. Thornton.  If a patient has been seeing a particular 1826 

provider there is also often a notification that takes place. 1827 

Mr. Walden.  Often.  All right.  Because I think you 1828 
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ought to be notified.  I think you ought to -- how do you 1829 

know?  How do you keep up with this stuff?  You think you're 1830 

covered.  I am just telling you that you're headed to a big 1831 

train wreck here. 1832 

Ms. Thornton.  Information changes daily.  I understand. 1833 

Mr. Walden.  And you know it because you know how to 1834 

send a bill out.  The consumer ought to know it because 1835 

they're the ones getting the surprise bill.   1836 

That's where I am coming from here, as a consumer and 1837 

representing consumers.  How do we know?  I will tell you one 1838 

quick story, and I know I am going to go over.  Just a 1839 

second, Madam Chair, with your indulgence.   1840 

A guy at a think tank here -- this is second hand -- who 1841 

goes in for a colonoscopy, is on the table prepped and ready 1842 

to go -- and those of you who are old enough to have been 1843 

through this you understand what's at stake here -- asked the 1844 

doc, is the anesthesiologist in my network.  I don't know.  1845 

Well, before I sign this I need to know.   1846 

Well, I can't tell you -- I don't know.  Do you want the 1847 

procedure today or not, because I've got five more of these 1848 

to do.  The guy signs it, goes under, boom, done.  Is that 1849 

what we are doing to consumers?  I think this is nuts. 1850 

Ms. Thornton.  I mean, that's horrible and that's why we 1851 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

94 
 

need this legislation. 1852 

Mr. Walden.  And this is going on every day in America 1853 

and it shouldn't be.  You forgot who you serve and it's the 1854 

consumer. 1855 

Thank you, Madam Chair, for your indulgence. 1856 

Ms. Eshoo.  Thank you for your important questions.  I 1857 

don't know -- I just want to throw something out here.  This 1858 

business of notification, and you just put a spotlight on it.  1859 

Who's going to be notified when, and then what the heck do 1860 

they do once they're informed?   1861 

What, you're in labor and then you find out that the -- 1862 

whomever, the anesthesiologist is -- exactly -- well, I will 1863 

hold on to this child and try to get to another place.  I 1864 

don't know what this notification -- most of this is in an 1865 

emergency room setting, at least that's what the statistics 1866 

show.   1867 

So I don't know if it's really very smart to be focusing 1868 

on notice.  Yes, people should be noticed.  But let's use 1869 

some common sense about how notice is -- how effective, 1870 

quote, "notice" is going to be.   1871 

I mean, given the settings, it's not making too much 1872 

sense and it's making it sound as if if we throw that in 1873 

there that it's, boy, is this really going to do something.  1874 
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So I am not -- you can tell I am not convinced. 1875 

All right.  With that, I would like to recognize a total 1876 

gentleman from North Carolina -- yes, it's you.  It is you.  1877 

Mr. Butterfield for five minutes of his questions. 1878 

Mr. Butterfield.  I will wake up, Madam Chair.  Thank 1879 

you.  Thank you so very much for those kind words.  Thank you 1880 

for convening this very important hearing today.  1881 

Thank you to the eight witnesses for your testimony.  1882 

Like Mr. Walden said, I've been bouncing between hearings 1883 

today and knew that my time was coming up pretty soon and so 1884 

I am back here with you. 1885 

While I am on the thank you trail, let me also thank Mr. 1886 

Pallone and Mr. Walden for their bipartisanship in putting 1887 

forth this discussion draft.  I think it's going to lead to 1888 

good legislation which is ultimately going to protect every 1889 

consumer in America. 1890 

Let me begin with Mr. Nickels.  Mr. Nickels, I represent 1891 

a very low-income district in eastern North Carolina.  It is 1892 

not unlike any other rural community in America.  We face 1893 

unique challenges when it comes to health care.   1894 

In some areas in my district there isn't a hospital for 1895 

many, many miles, and you have heard that before and it's not 1896 

a surprise.  These markets have little competition.  1897 
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Residents have few facilities to choose from.   1898 

The small hospitals that do serve these areas are often 1899 

operating at a loss or near loss and they rely on 1900 

reimbursements as their primary revenue source. 1901 

In your opinion, how would the imposition of statutory 1902 

rates impact small rural hospitals? 1903 

Mr. Nickels.  Yes.  We do worry about, as you said, the 1904 

imposition of those kinds of rates.  One-size-fits-all won't 1905 

work because there are unique circumstances --  1906 

Ms. Eshoo.  Can't hear you. 1907 

Mr. Nickels.  Okay.  I certainly agree with what you're 1908 

saying there.  One of the reasons we don't like national 1909 

rates is because they don't take into consideration local 1910 

conditions like the ones you describe and it's really 1911 

important that that be more of a function of negotiation 1912 

between the hospital and the insurer who will be, hopefully, 1913 

persuaded of the importance of those facilities.  And there 1914 

is a crisis in rural America.  There's a crisis of rural 1915 

hospitals.  It is a whole different issue but it's another 1916 

one that we need to solve. 1917 

Mr. Butterfield.  We have competing interests here 1918 

between small rural hospitals and the need to protect the 1919 

consumer, and as legislators we have got to work through that 1920 
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tension and find a good solution. 1921 

Mr. Friedman, can you help me with that a little bit? 1922 

Dr. Friedman.  Well, I would agree with you that there 1923 

is a conflict there.  But I would suggest that one of the 1924 

things that the Congress consider is that access is vital. 1925 

If you have a mechanism that goes into place, as you 1926 

suggested, that would decrease access, particularly in rural 1927 

communities, that doesn't serve consumers either. 1928 

If they can't get -- they don't get a surprise bill but 1929 

there's no provider or hospital to provide that service we 1930 

have done them a service. 1931 

Mr. Butterfield.  Ms. McAndrew, can you help us with 1932 

this? 1933 

Ms. McAndrew.  I would just call attention to the fact 1934 

that the reason we are having this discussion right now is 1935 

that this is already a problem in rural areas.  I actually 1936 

pulled some data in advance of this hearing and I just want 1937 

to draw attention to how many consumers are already suffering 1938 

because there are not in-network providers and consumers are 1939 

getting surprise bills in rural areas. 1940 

I looked at your state of North Carolina and already 1941 

consumers are -- in-network hospital admissions are getting 1942 

out-of-network claims more than 10 percent of the time.  So 1943 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

98 
 

what that tells me is that providers are staying out of 1944 

network already and consumers are suffering.   1945 

So while I acknowledge the fact that we want to study 1946 

this as we move forward on the legislation, I would urge 1947 

against hesitating because consumers are suffering from this 1948 

problem in rural areas.  So we already know status quo this 1949 

is a problem.   1950 

And so while we can worry about unintended consequences, 1951 

we know the current consequence is that consumers are getting 1952 

out-of-network bills in rural areas.  That's also true more 1953 

than 10 percent of time.  Consumers in in-network hospitals 1954 

are getting out-of-network claims and rural states like 1955 

Indiana, Kentucky, Oklahoma are represented on this committee 1956 

so I would not hesitate to solve this problem because of 1957 

unintended consequences in this. 1958 

Mr. Butterfield.  Well, you know, I've seen both 1959 

consequences.  I've seen rural hospitals close for lack of 1960 

revenue.  That's at one end of the debate.  I've seen 1961 

consumers go bankrupt because of their inability to pay those 1962 

statements when they arrive.  I've seen it from both extremes 1963 

and, as legislators, we have got to reconcile those two 1964 

interests. 1965 

Ms. Thornton, let me -- let me conclude with you.  What 1966 
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role does the lack of network adequacy play in the occurrence 1967 

of surprise bills? 1968 

Ms. Thornton.  Thank you.  So health plans need networks 1969 

to function.  We want our members to have access to a large 1970 

and high-quality network. 1971 

However, you cannot control when you have an emergency, 1972 

you know, where you are across the country.  And so we really 1973 

don't think the network adequacy is directly related to the 1974 

issue of surprise billing.   1975 

Claire -- Ms. McAndrew, excuse me -- mentioned that 1976 

you're just as likely to experience a surprise medical bill 1977 

if you're in a large employer plan with a broad network in a 1978 

narrow -- more narrow network individual market plan. 1979 

Mr. Butterfield.  Thank you. 1980 

Madam Chair, I yield back and right on time.  Thank you. 1981 

Ms. Eshoo.  I thank the gentleman. 1982 

I recognize the gentleman from Illinois, Mr. Shimkus, 1983 

for his five minutes of questioning. 1984 

Mr. Shimkus.  Thank you, Madam Chairwoman. 1985 

Madam Chairwoman, I also asked -- I was happy that you 1986 

asked about Ms. Wilkes' son.  I am sure he's very proud of 1987 

you today, and if he's not have him talk to me because you 1988 

did a wonderful job. 1989 
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I would also like to ask unanimous consent that this 1990 

letter sent to me on June 10th by the Illinois Hospital 1991 

Association be submitted for the record. 1992 

Ms. Eshoo.  Without objection, so ordered. 1993 

[The information follows:] 1994 

 1995 

**********COMMITTEE INSERT********** 1996 
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Mr. Shimkus.  Thank you, Madam Chairman. 1997 

You know, a lot of this debate and a lot of testimony 1998 

referenced specific state attempts to address this issue and 1999 

baseball, apparently, and we are getting close to the 2000 

congressional game so a lot of us are focused on baseball. 2001 

For example, Illinois does use the baseball-style 2002 

arbitration method in the event a dispute arises between 2003 

providers and health plans.  Each party must submit a 2004 

proposed best and final offer to the arbiter who then chooses 2005 

one of the two without modification, thus keeping the 2006 

consumer out of that fight.  You really have different sizes 2007 

of big versus the small individual in that process. 2008 

However, these state laws don't apply to self-insured 2009 

ERISA plans, as has been highlighted by the testimony, used 2010 

by, roughly, 100 million Americans.   2011 

I was also interested to hear a number of witnesses 2012 

mentioned another federal law involved in this debate, the 2013 

Emergency Medical Treatment and Labor Act -- EMTALA.   2014 

I talk about it quite a bit because it -- we all need 2015 

them.  We all use emergency rooms.  Cost shifting at the 2016 

hospitals to help pay for the emergency room, and what's 2017 

occurred, as you all know because you live in this world, is 2018 

that we are really pushing our citizens and constituents to 2019 
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go to urgent care centers, you know, if they're not emergent. 2020 

We need emergency rooms but we need -- we need to 2021 

encourage that. 2022 

But EMTALA, the federal law right now is unique to 2023 

emergency care and it's an important element of our nation's 2024 

safety net.   2025 

But in choosing to require providers to treat patients 2026 

regardless of their ability to pay presents unique challenges 2027 

of its own in some states like Texas and Colorado through 2028 

free-standing emergency center operations with a state 2029 

license, not a federal license.   2030 

So, Dr. Zaafran, in states with free-standing emergency 2031 

centers do those facilities have to abide by a similar 2032 

standard to EMTALA since they're not federally licensed? 2033 

Dr. Zaafran.  If they are licensed as an emergency 2034 

center, they do.  Urgent care centers, of course, have a 2035 

little bit of a different definition.  They're not 2036 

necessarily looked at as emergency centers by that definition 2037 

so they wouldn't fall under that category. 2038 

Mr. Shimkus.  Yes, and I am following guidance by staff 2039 

and I talk about urgent care centers, but I really was 2040 

interested about state-licensed emergency centers not under 2041 

the federal guidelines and that's what I am trying to get to. 2042 
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Dr. Zaafran.  State-licensed emergency centers are -- 2043 

they have to abide by EMTALA.  That's correct. 2044 

Mr. Shimkus.  You also referenced the difference between 2045 

hospital-based physicians and physicians not bound by EMTALA.  2046 

Can you please walk the committee through the justification 2047 

for having one resolution process for facilities and another 2048 

for providers? 2049 

Dr. Zaafran.  Yes, sir.  One of the things that EMTALA 2050 

does very specifically is that it asks for emergency room 2051 

physicians to make sure that they have to see every patient 2052 

regardless of costs or anything like that. 2053 

But, again, you have a patient who may come in and the 2054 

emergency room physician decides that this person needs to be 2055 

seen by a surgeon because they have an infected appendix. 2056 

Well, that person is going to have to have surgery by 2057 

the surgeon.  They're going to have to have anaesthesia by 2058 

the anesthesiologist and, you know, they many not necessarily 2059 

be specifically bound by EMTALA but once you're admitted into 2060 

that hospital and you're in an emergency setting where it is 2061 

impractical, unreasonable, and unsafe to transfer that 2062 

patient, all the physicians that are on call during the time 2063 

period where that physician has been admitted and has to be 2064 

treated in a very short fashion by all those different 2065 
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providers, all those different physicians have to be -- it 2066 

has to be done in a timely fashion. 2067 

So even though EMTALA may not directly apply to them, we 2068 

have to take care of them and the way we operate as 2069 

anesthesiologists is you're taking care of many of these 2070 

facilities 24 hours a day, seven days a week, regardless of 2071 

whether they have insurance, don't have insurance.  We don't 2072 

even ask. 2073 

Mr. Shimkus.  So my final question for you -- in 2074 

supporting a benchmark concept with an arbitration backdrop 2075 

you mentioned that four recent state adoptions enjoyed the 2076 

support of providers, insurers, and patients.  2077 

So I want to clarify if your hospital partners supported 2078 

these state efforts, too. 2079 

Dr. Zaafran.  So yes, they did.  In Texas, specifically, 2080 

which the bill recently passed several weeks ago, all the 2081 

stakeholders -- emergency room physicians, Texas College 2082 

emergency physicians, the Texas Medical Association, the 2083 

Texas Society of Anesthesiologists, the Texas Association of 2084 

Health Plans, the consumer advocacy groups including AARP -- 2085 

all supported the bill. 2086 

It was a consensus bill.  It was an excellent bill that 2087 

was passed that involves baseball-style arbitration with 2088 
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specific guardrails to make sure that costs were contained 2089 

within that framework. 2090 

Mr. Shimkus.  Thank you, Madam Chairman.  I yield back 2091 

my time. 2092 

Ms. Eshoo.  The gentleman yields back.  2093 

The gentlewoman from California is recognized for five 2094 

minutes for her questions -- Ms. Matsui. 2095 

Ms. Matsui.  Thank you very much, Madam Chair. 2096 

I thank you all for being here today.  This is a very 2097 

important issue.  I kept hearing about it in my roundtables 2098 

back home. 2099 

As you may know, my home state of California already has 2100 

some of the country's most robust protections against balance 2101 

billing patients for certain procedures. 2102 

In my district, I've already heard from many hospitals 2103 

that in an increasingly fragmented health care system there 2104 

is concern that a federal policy that may further discourage 2105 

contracting between insurers and providers will have the 2106 

unintended consequence of decreasing innovation and 2107 

partnerships that are facilitating better and more 2108 

coordinated care and reducing costs. 2109 

As Congress considers solutions modelled after 2110 

California law, I would like to discuss how our state effort 2111 
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is working to influence market dynamics between health care 2112 

purchasers and providers and how those changes are ultimately 2113 

impacting patients. 2114 

Specifically, the reimbursement model in California 2115 

benchmarks payments for out-of-network physicians at the 2116 

greatest of 125 percent of Medicare, or the average 2117 

contracted rate. 2118 

Dr. Zaafran, can you discuss how using a median in-2119 

network rate as a benchmark may put downward pressure on 2120 

future contracted rates offered by insurers? 2121 

Dr. Zaafran.  Yes, ma'am.  Thank you for that question. 2122 

So median, by definition, means that you have certain 2123 

contracts that are above that number and certain contracts 2124 

that are below that number, and there's a reason for that. 2125 

As I have mentioned in my testimony, there's a 2126 

differentiator for why certain physicians have contracts that 2127 

pay more than others.  2128 

In fact, in Washington State my specific company, Blue 2129 

Cross Blue Shield, actually put out a press release touting a 2130 

value-based contract that they signed from the standpoint 2131 

that they're paying a premium but they understand that the 2132 

overall cost of care is actually less.   2133 

So the ability to make sure that you're able to 2134 
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differentiate based on quality metrics that a higher payment 2135 

is due is something that has to be preserved.  If you keep 2136 

everything at the median and not allow for those 2137 

differentiators to exist, you're essentially kind of bringing 2138 

everybody down to that number. 2139 

And the other problem is, is that as new contracts are 2140 

negotiated, if they're negotiated in a downward fashion, that 2141 

median actually starts going down also. 2142 

Ms. Matsui.  Okay. 2143 

Dr. Friedman and Mr. Gelfand, from each of your 2144 

perspectives, if Congress were to establish a federal default 2145 

fixed rate, what benchmark metric should we consider that 2146 

would preserve the incentive for future contracting between 2147 

plans and providers? 2148 

Dr. Friedman?  Mr. Gelfand? 2149 

Dr. Friedman.  Yes, thank you for the question, 2150 

Congresswoman Matsui.  We firmly believe, as I pointed out in 2151 

our testimony, that it would be virtually impossible to find 2152 

the perfect rate, one that both providers would be happy with 2153 

and insurers would be happy with, and that's why we think 2154 

that going back to a independent dispute resolution to work 2155 

out agreements between providers of care and the insurers -- 2156 

the payers of care is the most cost effective and evidence-2157 
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based model that we have. 2158 

Ms. Matsui.  Mr. Gelfand? 2159 

Mr. Gelfand.  Congresswoman, we support the California 2160 

model.  The perfect should not be the enemy of the good.  The 2161 

data bears out that the California model is working and, in 2162 

the end, a benchmark that works is a benchmark that is rarely 2163 

used because it brings parties to the table to get in network 2164 

and that's our goal. 2165 

Ms. Matsui.  Mr. Nickels, from the hospital perspective, 2166 

is setting a default rate for emergency and other services 2167 

necessary to stop patients from being balance billed? 2168 

Mr. Nickels.  Yes.  I mean, I think there should be no 2169 

balance billing in the emergency department.  There should be 2170 

no balance billing when a patient in good conscience and 2171 

knowledge comes in to an in-network facility.  They should 2172 

not get anything from an out-of-network physician where they 2173 

don't have to pay any more than their in-network co-2174 

insurance. 2175 

Ms. Matsui.  Okay.  What effect might a federal fixed 2176 

payment rate have on a hospital's ability to ensure adequate 2177 

staffing and patient access to care? 2178 

Mr. Nickels.  Yes, we are not supportive of any kind of 2179 

benchmark or any kind of rate like that, and I think it would 2180 
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have all the negative consequences that were outlined 2181 

already.   2182 

I mean, our members negotiate with insurers.  We talk 2183 

quality.  We talk volume.  We talk all kinds of things that, 2184 

I think, would -- especially with innovation would be really 2185 

hindered by kind of a one-size-fits-all approach.   2186 

So we do not support that.  If Congress is going to do 2187 

anything, we do think that the baseball-style arbitration 2188 

approach is the best one.  But let's let, you know, the 2189 

negotiation between us and the insurers continue. 2190 

Ms. Matsui.  Okay.  Probably I am running out of time 2191 

here to ask the next question, but I wanted to ask about 2192 

ERISA.  You know, states like California are taking on 2193 

important steps to address surprise bills.   2194 

Congress needs to enact a federal solution to expand 2195 

these protections to all privately-insured patients.  But 2196 

some 25 states have already enacted some form of balance 2197 

billing protections at payment dispute resolutions. 2198 

And I am running out of time, but when crafting a 2199 

federal balance billing solution how should Congress consider 2200 

existing state laws for determining out-of-network payment 2201 

for surprise bills?  Should state law always supersede a new 2202 

federal law?  And I am out of time. 2203 
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Anyone want to comment on that in one second? 2204 

Ms. McAndrew.  So we do acknowledge that some states 2205 

have done a good job, including California, of enacting 2206 

comprehensive legislation.  However, there are consumers who 2207 

would be left out. 2208 

We also worry that if laws that are less comprehensive 2209 

were to be allowed to supersede federal law, you will have a 2210 

race to the bottom.  You pass a comprehensive law here in 2211 

Congress, you will see a flood of lobbyists trying to pass 2212 

less comprehensive laws in the state if they are to supersede 2213 

it.  So we recommend that federal law take precedent unless a 2214 

state law is more comprehensive.  Also, federal law 2215 

wraparound to cover ERISA when state law cannot. 2216 

Ms. Matsui.  Thank you very much, and thank you, Madam 2217 

Chair. 2218 

Ms. Eshoo.  Thank you. 2219 

Pleased recognize the gentleman from Kentucky, Mr. 2220 

Guthrie, for his five minutes. 2221 

Mr. Guthrie.  Thank you very much, and it's -- thanks 2222 

for everybody being here.  Thanks to Ms. Wilkes for being 2223 

here with your story. 2224 

And, you know, it's kind of frustrating.  It gets to 2225 

kind of a larger thing.  I am on Oversight investigations.  2226 
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We are looking at insulin pricing and it kind of looks at the 2227 

difference in net price and list price, and it seems here -- 2228 

I have an incidence -- we all have instances in our area.  2229 

Emergency situation, wasn't emergency room physicians where a 2230 

person in my district who's actually an insurance broker so 2231 

he's very sophisticated -- talk about insurance literate.  2232 

Had an emergency situation with his son and was billed over 2233 

$30,000 for a service, and if he had an insurance that had 2234 

been in network it would have been less than $10,000.  And he 2235 

actually sat down -- he wanted to.  They would refuse to do 2236 

it.   2237 

He said, if you will sit down with me and show me your 2238 

price and your charge and some kind of reasonable return I 2239 

would pay it.  But they wouldn't sit down and go through the 2240 

pricing charged. 2241 

So that's just a big issue.  He said, I will write you a 2242 

check today if you will let me -- if you can show to me that 2243 

it's really part of it, and that's the source of the problem 2244 

that we are getting at, just the overall system here. 2245 

Mr. Gelfand, getting back to the notice of out of 2246 

network, in your testimony you mentioned the need to tighten 2247 

the requirements in the discussion draft on patient consent 2248 

for out-of-network procedures. 2249 
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Could you elaborate what you think this should be? 2250 

Mr. Gelfand.  Yes.  We associate ourselves with the 2251 

remarks of Families USA in that you cannot simply give 24 2252 

hours and allow the physician to surprise bill as long as you 2253 

have 24 hours' notice that a surprise bill is coming because 2254 

oftentimes you may be going to a facility but you literally 2255 

have no choice about some of those ancillary providers that 2256 

will be present at that facility. 2257 

Mr. Guthrie.  So I guess to Ms. Thornton, Ranking Member 2258 

Walden said that a person asked about is the 2259 

anesthesiologist, before I sign this form, in network and the 2260 

provider there didn't -- I am sure it was the 2261 

gastroenterologist or whoever is doing -- didn't know. 2262 

I mean, how do the health insurance plans fit into 2263 

notice?  How -- we are trying to figure out how this would 2264 

work.  Somebody walks in, I need service.  If they're out of 2265 

network how do we know and how would the health insurance 2266 

plans be involved in this? 2267 

Ms. Thornton.  So in the first place, it's important -- 2268 

when you have an emergency or you're at a in-network facility 2269 

patients are protected, right.  The federal -- this federal 2270 

law would sort of swoop in.   2271 

So you wouldn't have situations where consumers are 2272 
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getting that bill because they would be protected by the 2273 

payment benchmark that we are talking about today. 2274 

Now, in scenarios that aren't covered by the bill we do 2275 

think there is an important role to get notice, to be able to 2276 

call the health plan and say, hey, I've got this procedure 2277 

next week -- can you let me know, you know, what the network 2278 

status of my provider will be, and we think that process can 2279 

work for more things that are scheduled in advance, and not 2280 

emergency care when you have no control over who's going to 2281 

see you and you're in no position to have that discussion. 2282 

Mr. Guthrie.  Well, it couldn't be just in the emergency 2283 

room because Ms. Wilkes wasn't in -- she was in a labor and 2284 

delivery room, I assume, and next thing you know you're in a 2285 

NICU.  So, I mean, it's not just EMTALA type of situation. 2286 

Ms. Thornton.  No, exactly. 2287 

Mr. Guthrie.  I understand that, you know, we talk about 2288 

just don't look at unintended consequences -- we just have to 2289 

move forward.  But it is an issue with emergency room 2290 

physicians because they have to take care.  They can't talk 2291 

about price, and that is different than other things, moving 2292 

forward. 2293 

I do have a question, Ms. Thornton.  You're subject to 2294 

the medical loss ratio requirements, and those are 2295 
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requirements that require a minimum percentage of premium 2296 

dollars taken to be spent on paying claims. 2297 

Can you speak to how an arbitration system might have an 2298 

impact on MLR requirements? 2299 

Ms. Thornton.  Sure, happy to do that. 2300 

So there are two different components of a medical loss 2301 

ratio -- sort of what we are spending on medical care and 2302 

what we are spending on administrative costs. 2303 

On the medical cost side, it's really important here 2304 

that any solution that we are talking about to end surprise 2305 

billing does not increase medical spending.  That $30,000 2306 

bill that you mentioned, right, that's reflected in people's 2307 

premiums that they pay every month for coverage.  So that's 2308 

sort of one piece. 2309 

But on the other side, if you're taking kind of a 2310 

bureaucratic process and inserting it into the health care 2311 

system -- Dr. Friedman mentioned 150 million ER visits a 2312 

year.  Even if you took a percentage of those and threw that 2313 

to arbitration with those administrative costs, that would be 2314 

adding a lot of costs to the system. 2315 

Mr. Guthrie.  So we would have to -- your argument would 2316 

be that we'd have to take that out of the medical loss ratio 2317 

calculation? 2318 
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Ms. Thornton.  It would be administrative costs borne by 2319 

the health plan, yes. 2320 

Mr. Guthrie.  Okay.  So this really isn't for everyone 2321 

but I just have a few -- less than a minute.  But so once a 2322 

bill is put into place, there's a federal -- if there is 2323 

becomes a federal arbitration system, what do you think 2324 

congressional oversight should be and I don't know if that 2325 

would be something Ms. Wilkes wants to talk about or --  2326 

Ms. Wilkes.  Well, I've been sitting here listening, 2327 

thinking, I pay my insurance premiums.  I do my part and I 2328 

expect the bill to be paid.  I mean, there's only so much I 2329 

can do to control that.   2330 

I don't really care how the reimbursement works and, 2331 

quite frankly, I think the insurance industry is doing 2332 

probably better in their bottom line than my bottom line.  I 2333 

want to go to the best provider possible and I want the best 2334 

care.  I don't really care how the payment works. 2335 

Mr. Guthrie.  Okay.  Thanks.  And I won't go on down the 2336 

list because my time has expired.  But I do hope things are 2337 

going well, and the other part of our area we are looking at 2338 

genetics and things like that and some really great things 2339 

that are happening in hemophilia.  So, hopefully, your son 2340 

will qualify for those as well as they -- his genetics will 2341 
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qualify, not just your insurance.  Your genetics will qualify 2342 

is my point.  2343 

Thanks.  Appreciate it. 2344 

Ms. Eshoo.  The gentleman yields back. 2345 

I now would like to recognize the gentlewoman from 2346 

Florida, Ms. Castor. 2347 

Ms. Castor.  Well, thank you, Madam Chair, for holding 2348 

this important hearing and thank you to the witnesses for 2349 

your expert recommendations to the committee. 2350 

Ms. Wilkes, thank you so much for sharing your personal 2351 

story.  My home state of Florida adopted a balance billing 2352 

law in 2016 and my understanding of the law is that first and 2353 

foremost it works to protect the patient and then establishes 2354 

a process for the payer and the provider to resolve a payment 2355 

issue.   2356 

So that if a patient receives care from a provider that 2357 

is out of network, the patient will only be responsible for 2358 

in-network cost sharing and then providers and the insurance 2359 

plans have to go through a state-arranged voluntary dispute 2360 

resolution process where a penalty is assessed to the party 2361 

that refused to accept an offer that was close to the final 2362 

arbitration order.   2363 

And I understand that the negotiation is based on the 2364 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

117 
 

usual and customary rate in that particular geographic area 2365 

and then it binds the parties, going forward. 2366 

Florida's law is relatively new but I wanted to see if 2367 

any of the witnesses have feedback on how my state is doing. 2368 

Dr. Friedman, you practice in the state of Florida.  2369 

What's your view? 2370 

Dr. Friedman.  Yes, thank you for the question, 2371 

Congresswoman Castor. 2372 

It is untested, frankly.  The history of balance billing 2373 

in Florida and dispute resolution in Florida is not 2374 

necessarily one that is particularly good and the pervious -- 2375 

we have had a balance billing for a long time for HMO 2376 

products in Florida and there was an attempt to -- some time 2377 

ago to add PPO products to that. 2378 

The dispute resolution process as the state used turned 2379 

out to be very insurer friendly and providers refused to use 2380 

it after a while.  So this new law has been tweaked and we 2381 

hope that it will be more provider friendly and it will be 2382 

one that both providers and insurers are happy to use. 2383 

It has not been tested yet.  I know that within the 2384 

emergency medicine community at least it is due to be tested 2385 

very shortly and we look forward to seeing the results of 2386 

that experiment. 2387 
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Ms. Castor.  So what will happen if the Pallone bill 2388 

with Mr. Walden passes in my --  2389 

Dr. Friedman.  Some of that refers to the earlier 2390 

question around federal pre-emption of state law and we 2391 

believe, first of all, that the federal law should apply if 2392 

the state law does not have at least the same level of 2393 

protections, certainly for patients, but also for the 2394 

providers' system. 2395 

We have to support our providers that are taking care of 2396 

patients. 2397 

Ms. Castor.  Ms. McAndrew, what's your view of the -- a 2398 

dispute resolution process versus bench marking? 2399 

Ms. McAndrew.  Thank you very much for your question, 2400 

Congresswoman Castor. 2401 

At Families USA our preferred approach would be the 2402 

benchmark approach.  I think the initial reports on a CBO 2403 

score of the various approaches were quite telling -- that 2404 

the benchmark approach is -- produces the largest cost 2405 

savings, and cost savings that come from these various 2406 

approaches trickle down to consumers. 2407 

The reason that we think this matters to consumers is 2408 

that when we have any surprise bill law that could 2409 

potentially result in any inflationary costs within the 2410 
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system, those will trickle down to consumers in their 2411 

premiums. 2412 

So our goal is to have a payment rate that is as least 2413 

inflationary as possible.  However, I will say, you know, at 2414 

the end of the day what matters most to us is the consumer 2415 

protection part of this. 2416 

And so while we prefer the benchmark rate, when it comes 2417 

to discussing an arbitration system, the devil is in the 2418 

details.  The bottom line for us is that billed charges 2419 

should not be considered in this. 2420 

Ms. Castor.  So how do we -- how do we ensure that what 2421 

we do to protect patients from surprise medical bills doesn't 2422 

cause higher premiums? 2423 

Ms. McAndrew.  Well, I think that goes back to what's 2424 

considered in the payment rate.  So at the end of the day, 2425 

whatever the system is as long as it's not based on billed 2426 

charges I think that's what matters most because as some 2427 

discussion has alluded to before, charges can be quite 2428 

arbitrary.  Sometimes I compare them to, like, the list price 2429 

of a prescription drug.  Nobody really pays it, as Mr. 2430 

Nickels said before.  So we wouldn't want to bake it into our 2431 

system. 2432 

Ms. Castor.  Does anyone else want to comment on dispute 2433 
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resolution versus bench marking? 2434 

Dr. Zaafran.  I would.  So, you know, we have data in 2435 

New York already as to how this has been proven and the 2436 

premium increase in New York has been actually very 2437 

commensurate with the premium increase in California. 2438 

So, you know, you have bench marking in one area.  You 2439 

have dispute resolution in the other, and the premium 2440 

increases have not been any different. 2441 

But you have a decrease in New York from the standpoint 2442 

of how many out-of-network providers you have from 20.1 2443 

percent down to a 6.4 percent.  2444 

What I do want to emphasize, though, because cost has 2445 

come up here several times, in New York the average cost of a 2446 

dispute resolution process is about $300.  It takes an 2447 

average of two weeks.  It is all entered in electronically, 2448 

and the resolution is adjudicated within those two weeks.  It 2449 

is a very seamless, quick, and easy process and it has 2450 

worked. 2451 

What I would say also from the standpoint of bench 2452 

marking versus a dispute resolution is it is not a one-size-2453 

fits-all.  My company invested a tremendous amount of 2454 

resources to make sure that we do opioid-free anaesthesia so 2455 

that we don't have folks who are on opioids a year later 2456 
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after they've had surgery or that they don't have surgical 2457 

site infections that have them to be readmitted back into the 2458 

hospital after they've been discharged.  Those actually 2459 

decrease the cost of care, and as referenced earlier, we have 2460 

insurance carriers who are willing to pay us a premium 2461 

because they understand and they know that the overall cost 2462 

of care does down. 2463 

Ms. Eshoo.  I thank you.  Your time has concluded, 2464 

Doctor. 2465 

Ms. Castor.  Thank you. 2466 

Ms. Eshoo.  I thank the gentlewoman yielding back. 2467 

I now would like to recognize Dr. Bucshon from Indiana. 2468 

Mr. Bucshon.  Thank you, Madam Chairwoman, and I was a 2469 

cardiovascular surgeon prior to coming to Congress and I 2470 

think we can all agree it's about patients here. 2471 

That said, the current draft of the No Surprises Act, 2472 

although well intended, in my view is not completely the 2473 

right solution. 2474 

Again, we can all agree that we -- the liability of 2475 

surprise out-of-network bills should not be on the patient.  2476 

We need a solution.  However, in my view, the draft 2477 

legislation would lead to a reimbursement race to the bottom. 2478 

It would encourage narrow networks and lower provider 2479 
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reimbursement, limiting patient access, and ultimately is 2480 

going to continue to result in further physician shortages. 2481 

Since the late 1980s, physician provider reimbursement 2482 

has continually been cut in an attempt to control health care 2483 

costs -- and you can see that hasn't worked -- while other 2484 

areas of the health care system including large publicly-held 2485 

companies continue to earn record profits. 2486 

The draft legislation would ultimately, I believe, ask 2487 

again for providers to shoulder the financial responsibility 2488 

of a health care system that costs too much.  As long as we 2489 

have a system that allows the business side of medicine to 2490 

march on while cutting reimbursement to those who are 2491 

actually providing patient care, our problem doesn't go away. 2492 

An approach similar to the state of New York or a hybrid 2493 

combination of bench marking and arbitration, in my view, 2494 

could help solve the problem and not lead to a reimbursement 2495 

race to the bottom. 2496 

So with that said, Dr. Friedman, based on my experience, 2497 

physicians who accept lower in-network payment rates may get 2498 

additional benefits from the health plans, preferred -- 2499 

preferential referrals, things like that.  Considering that 2500 

there still could be an incentive to take a lower rate 2501 

offered by an insurer, can you talk about what reasons a 2502 
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physician may not be part of an insurance network? 2503 

Dr. Friedman.  Well, I think, you know, from the 2504 

standpoint of my members, we want to be in network.  We 2505 

actively try to contract with insurers.  The only time that 2506 

an emergency -- most of the emergency physicians that I know 2507 

and most of the groups that are part of my organization are 2508 

out of network is when we cannot reach a reasonable 2509 

negotiated rate with an insurance company or the example that 2510 

I used before where I work in Florida and I take care of a 2511 

lot of folks from out of state because those contracts are 2512 

regional.  They're not national, even for the ERISA plans. 2513 

So I think that we want to -- as providers, we want to 2514 

be in network.  We want to be in contract.  We don't want to 2515 

be sitting here talking about patients that have been harmed 2516 

by out-of-network billing. 2517 

Mr. Bucshon.  Right, and that's the point I wanted to 2518 

get at is that physicians -- we want to be in network.  We 2519 

don't want patients to not be in network, and that's why my 2520 

concern about setting a benchmark could lead to an incentive 2521 

from the plan's perspective just to not renew contracts, and 2522 

we have heard that from Dr. Zaafran today -- and make 2523 

everybody out of network and then we have this lower 2524 

benchmark and then, of course, as the higher contract -- 2525 
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reimbursement contracts all of a sudden go away, the 2526 

benchmark lowers and then you get this race to the bottom in 2527 

provider reimbursement, which is -- which is, I think, the 2528 

concern the state of New York had when they put in an 2529 

arbitration model, which is working.  We've heard from people 2530 

from the state of New York. 2531 

So that's my main concern.  So that's what I wanted to 2532 

get at.  Providers want to be in network.  We don't want 2533 

people to be stuck with these bills. 2534 

So in Indiana, in the largest group market last year the 2535 

largest insurer had 65 percent of the market share.  The next 2536 

largest at 21 percent and the third only 5 percent.  2537 

Considering the limited competition, what leverage do 2538 

physicians have when negotiating reimbursement rates with 2539 

insurers?  And I guess, Dr. Zaafran, you might comment on 2540 

that. 2541 

Dr. Zaafran.  Well, again, as Dr. Friedman said, we 2542 

always try to negotiate and be in network.  But in many 2543 

instances when a large carrier does not necessarily need to 2544 

because they're narrowing their networks, they just simply 2545 

won't negotiate. 2546 

And that's why, frankly, network adequacy standards are 2547 

so important.  I understand that some folks may not.  But I 2548 
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can give you a very specific example in Texas where it was 2549 

extremely important.  2550 

We had one specific carrier a year ago between February 2551 

and August essentially drop all the anaesthesia groups in the 2552 

state -- mainly, the five largest cities -- out of network.  2553 

These are all mid-contracts.  These were not being in the 2554 

midst of renegotiating contracts.  They just dropped them. 2555 

The medical associations and societies found this out.  2556 

They realized it.  They took it to the Texas Department of 2557 

insurance and based on network adequacy laws, the Texas 2558 

Department of Insurance brought this carrier in, found out 2559 

that they were not meeting those standards, put a fine on 2560 

them of $700,000 and a rule that within 90 days that they 2561 

have to make sure that they bring back their network into 2562 

adequacy, and it did. 2563 

Mr. Bucshon.  Thank you very much.  My time has expired. 2564 

Ms. Eshoo.  The gentleman yields back. 2565 

The gentleman from New Mexico, Mr. Lujan, is recognize 2566 

for five minutes for his questions. 2567 

Mr. Lujan.  Thank you, Madam Chair, and I thank you and 2568 

the ranking member for bringing us together today on an 2569 

important issue facing our constituents all across America. 2570 

Mr. Sherlock, can you explain to me what the average 2571 
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charge per air ambulance service is? 2572 

Mr. Sherlock.  Excuse me.  Thank you for the question. 2573 

According to a study conducted by Xcenda in 2017, the 2574 

median charge for a helicopter or medical transport is 2575 

$10,199. 2576 

Mr. Lujan.  So can I ask a follow-up there?  In your 2577 

testimony you described the $10,199 amount as the median 2578 

cost.  Is the median cost and the average charge the same 2579 

thing? 2580 

Mr. Sherlock.  No, they're not.  When you look at --  2581 

Mr. Lujan.  So the question that I ask you was what is 2582 

the average charge today of an air ambulance. 2583 

Mr. Sherlock.  The charges are not -- I don't know that 2584 

there is an average charge. 2585 

Mr. Lujan.  So the --  2586 

Mr. Sherlock.  The charges -- when you look at the fact 2587 

that 70 percent of our patients are covered by Medicare, 2588 

Medicaid, or are uninsured and the fact that Medicare, 2589 

according to the same study, reimburses at less than $0.60 of 2590 

those charges -- of those costs, rather -- Medicaid is always 2591 

less and the uninsured virtually pay, you know, $350.  Yet 2592 

that cost of uncompensated care is what needs to maintain 2593 

network adequacy because --  2594 
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Mr. Lujan.  So if I may, Mr. Sherlock, what the study is 2595 

that you quoted in your report by Xcenda in 2017 states that 2596 

the median cost of providing one helicopter transport is 2597 

$10,199.   2598 

What the Government Accountability Office found in 2017 2599 

is that the median price charged is $36,400.  A study that 2600 

was conducted in the state of New Mexico showed that in 2015 2601 

the average amount charged per flight was $45,000.   2602 

I think it's an increase of about 300 percent from 2006 2603 

to 2015 in the state of New Mexico alone.  I am just trying 2604 

to get my hands around why this is costing so much and why so 2605 

many of my constituents are hit with surprise bills when it 2606 

comes to air transport across the country. 2607 

What is it that is -- is it in fact that you agree that 2608 

the average cost then is $10,199 for an air transport? 2609 

Mr. Sherlock.  The median cost.  If you look at the fact 2610 

that some --  2611 

Mr. Lujan.  Let me ask the question differently then.  I 2612 

apologize.  We don't have so much time.  What's the break-2613 

even point? 2614 

Mr. Sherlock.  The break-even point, depending on the -- 2615 

on the area of the country is based on the fact that you have 2616 

Medicare that reimburses at less than $0.60 to the cost of 2617 
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providing the services, Medicaid that reimburses at less than 2618 

$0.35 on the dollar to the cost of providing services, and 2619 

uninsured. 2620 

That cost of uncompensated care then raises the cost of 2621 

transports in order to be able to maintain access to health 2622 

care for millions of Americans who would not be able to get 2623 

to a level one or level two trauma center in an hour or less 2624 

--  2625 

Mr. Lujan.  Are you able -- are you able to give me the 2626 

cost breakdown, exclude Medicaid and Medicare, what the cost 2627 

breakdown is for an hour transport for that aircraft.  Could 2628 

I submit that to you and you get that to me? 2629 

Mr. Sherlock.  Yes.  The transport is also based on the 2630 

fact that our members, our programs, are ready to respond 24 2631 

hours a day seven days a week. 2632 

Mr. Lujan.  Well, whatever it may be -- whatever it may 2633 

be, Mr. Sherlock, I just want you to give me that breakdown, 2634 

because in your testimony you argue that there has not been a 2635 

study looking at the breakdown of costs.   2636 

I just would argue that when the median cost is $10,199, 2637 

GAO says that the average charge is $36,000, in the state of 2638 

New Mexico they say the average charge is almost $46,000, 2639 

something is broken.  There is something that's terribly off 2640 
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there. 2641 

But I want to go to someone else.  I think we need to 2642 

rein this in and the concern that I have in this area is that 2643 

the Airline Deregulation Act of 1978 pre-empts states' 2644 

ability to regulate air ambulance services.  We need to do 2645 

something about this and I hope the act that we have does. 2646 

My next question, though, is for Jeanette Thornton.  Ms. 2647 

Thornton, who gets to make decisions about medical necessity?  2648 

Insurance companies or medical doctors?  Who makes that 2649 

decision? 2650 

Ms. Thornton.  Thanks for the question.  It typically is 2651 

a joint discussion between --  2652 

Mr. Lujan.  Shouldn't my medical doctor make the 2653 

decision about what's medically necessary for me when I am in 2654 

a hospital room as opposed to some insurance company say, I 2655 

am sorry, but your doctor didn't mean to fix our heart -- we 2656 

are not going to cover that cost -- they should have only 2657 

fixed your toe? 2658 

Ms. Thornton.  Sure.  We want our members to have really 2659 

high-quality care and a lot of times things like medical 2660 

necessity and prior authorization are really getting at 2661 

safety issues related -- opioid prescriptions is a great 2662 

example of that.  And so, you know, we welcome that 2663 
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conversation. 2664 

Mr. Lujan.  Madam Chair, as my time has expired, I would 2665 

like to ask unanimous consent to submit into the record a few 2666 

pieces of information, the first being a study by the New 2667 

Mexico Superintendent of Insurance on air ambulance 2668 

information, and the second an article by Larry Barker, 2669 

published February 21st, 2019, about medical emergency could 2670 

end in bankruptcy, which also talks about medical necessity 2671 

and who's making those decisions. 2672 

Ms. Eshoo.  So ordered. 2673 

[The information follows:] 2674 

 2675 

**********COMMITTEE INSERT********** 2676 
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Mr. Lujan.  Thank you. 2677 

Ms. Eshoo.  The gentleman yields back. 2678 

I would like to recognize the gentleman from Florida, 2679 

Mr. Bilirakis, for five minutes for his questions. 2680 

Mr. Bilirakis.  Thank you.  Thank you, Chairwoman.  I 2681 

appreciate it very much.  Thanks for holding this hearing as 2682 

well.  Thanks to the ranking member. 2683 

Ms. Thornton, I believe it's safe to say that we would 2684 

all like to see patients held harmless in any final proposal 2685 

on surprise and balance billing. 2686 

A question -- we have heard a lot about the merits of 2687 

various proposals.  Could you discuss the key differences 2688 

between New York and California -- their models? 2689 

Ms. Thornton.  Thank you.  Happy to do so. 2690 

So the different proposals out there are really aligned 2691 

based on either having a payment benchmark.  So in one of 2692 

these situations where someone does see an out-of-network 2693 

provider in an emergency where they're at an in-network 2694 

facility, there would be a quick and easy way to determine 2695 

what payment should be for that out-of-network provider.   2696 

We want that to be fair and reasonable, based on what 2697 

similar providers are paid in that geographic area.  So 2698 

that's sort of the benchmark approach and that's been 2699 
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implemented in California at the beginning of this year, as I 2700 

mentioned. 2701 

The contrasting approach that's been mentioned on our 2702 

panel is arbitration and this is where different parties come 2703 

to the table if they disagree with the payment that was made 2704 

and produce information as to why they should be paid a 2705 

different amount, and that goes to an independent person. 2706 

Our concern with that -- and this has been used in New 2707 

York, as was mentioned -- our concern with that is it gives 2708 

equal weight to these excessive charges that have been talked 2709 

about at the hearing today as well as information from the 2710 

health plan and it adds unnecessary administrative costs to 2711 

the system. 2712 

Mr. Bilirakis.  Okay.  Thank you. 2713 

Dr. Zaafran, what could be the potential long-term 2714 

consequences of reducing the number of physicians in network 2715 

-- if you could maybe describe what the consequences would be 2716 

long term.  I will give you some time to elaborate too 2717 

because that's so important. 2718 

Dr. Zaafran.  Thank you.  You know, access to care would 2719 

be significantly affected.  I mean, number one, first of all, 2720 

when you're out of network, your cost sharing is much higher. 2721 

So even though my charge or rate may be the same, the 2722 
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patient's responsibility for a deductible and co-pay is much 2723 

higher in an out-of-network setting versus an in-network 2724 

setting.  So that right away would put the patient at a 2725 

disadvantage. 2726 

Again, there are costs to providing care, and if there 2727 

is a race to the bottom, that access to care is going to be 2728 

affected because if you have to have a physician open an 2729 

office and be able to deliver that high-quality care that's 2730 

going to be affected. 2731 

And, again, from the standpoint of not a one-size-fits-2732 

all thing that I really want to talk about -- we talked about 2733 

opioids a second ago -- and other types of things that 2734 

provide high-quality care, if a physician is providing that 2735 

high-quality care it has to be -- it has to be taken into 2736 

consideration. 2737 

One thing that, like I said, we did in Texas, which I 2738 

would call New York 2.0 -- New York's law was absolutely 2739 

fantastic and we just tried to take it one step further, 2740 

which, again, brought the health plans along and actually 2741 

agreed to the bill, is that we wanted to reference previous 2742 

history of in-network contracted rates in the arbitration 2743 

criteria along with charges.   2744 

So the arbitrator would be able to look at a contract 2745 
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that may have just been terminated and said, well, you know, 2746 

you just terminated a contract that was in existence for the 2747 

last 10 years -- at least give the contracted rate that was 2748 

there for those last 10 years, and from that standpoint the 2749 

score of the bill actually decreased significantly because 2750 

what you're trying to do is preserve the 90 to 95 percent of 2751 

the in-network market that already exists and not break that 2752 

while at the same time addressing the 5 to 10 percent that is 2753 

out of network and fix that and not have the unintended 2754 

consequence of pushing those in-network providers into a 2755 

situation where they're having to be paid less and not be 2756 

able to deliver the kind of care that they expect to be able 2757 

to deliver. 2758 

Mr. Bilirakis.  Very good.  Again, you touched on this, 2759 

but have any states tried to create standards for network 2760 

adequacy and track plan performance?  If so, what has the 2761 

result been for patients in those states? 2762 

Dr. Zaafran.  So, again, I referenced earlier the state 2763 

of Texas has excellent network adequacy laws.  We 2764 

strengthened it in this last legislative session by changing 2765 

it from a self-reporting mechanism to an automatic audit by 2766 

the Texas Department of Insurance every two years to make 2767 

sure that they are actually able to look at the networks. 2768 
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I gave the example of a year ago where one particular 2769 

carrier essentially took all the anaesthesia companies, and 2770 

this is not one company.  This is a variety of different 2771 

companies -- small groups, big groups -- and put them out of 2772 

network in existing contracts. 2773 

And if it wasn't for that network adequacy law where the 2774 

Texas Department of Insurance Commissioner was able to hold 2775 

that carrier accountable, the conversation between that 2776 

carrier and the providers would have never happened because, 2777 

essentially, they just refused to talk to the providers and 2778 

say, you're out of network -- that's it -- end of story.  The 2779 

network adequacy law basically forced them to create an 2780 

adequate network again and those conversations happened. 2781 

Mr. Bilirakis.  Very good.  Okay.  I yield back, Madam 2782 

Chair.  Thank you. 2783 

Ms. Eshoo.  The gentleman yields back. 2784 

I now would like to recognize the gentleman from Oregon, 2785 

Mr. Schrader, for his five minutes of questions. 2786 

Mr. Schrader.  Thank you, Madam Chair. 2787 

Dr. Zaafran, curious about evidence with the frequency 2788 

of surprise billing.  I mean, is it a big chunk of the 2789 

marketplace reimbursement or is it a small piece of the 2790 

reimbursement puzzle, and does it -- does it vary 2791 
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dramatically from network to network and does it vary 2792 

geographically?  We've heard some testimony. 2793 

Dr. Zaafran.  Thank you for that question and, you know, 2794 

first of all, one out-of-network bill to Ms. Wilkes is one 2795 

too many, and that's why we have to address that. 2796 

But the overall incidence of out-of-network providers is 2797 

actually fairly low.  It is in the 5 to 10 percent range.  I 2798 

think nationally, if you look at all the different services 2799 

provided, it's 80 to 95 percent.  So there's a little bit of 2800 

variation there. 2801 

But, again, going back to the point of preserving the 2802 

in-network providers or physicians that are already in 2803 

network, we don't want a system that's going to 2804 

disincentivize carriers or incentivize carriers not to 2805 

continue those networks.   2806 

Again, we started to anecdotally see that happen in 2807 

California.  We've seen the exact opposite happen in New York 2808 

where you had 20 percent of emergency rooms physicians out of 2809 

network and it went down to 6.4 percent. 2810 

So the evidence that is out there shows that with a good 2811 

arbitration style that is fair and expedited you actually can 2812 

have the effect maintaining that in-network market but 2813 

adjudicating out-of-network market in a fair manner. 2814 
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Mr. Schrader.  Mr. Nickels, would you agree with those 2815 

comments in the relative states and the results we are 2816 

seeing? 2817 

Mr. Nickels.  Absolutely, and I would throw Oregon into 2818 

the mix, too, which, as you know, the law is new there and 2819 

also I think it's reflective of what New York set up, what 2820 

Texas have.  They're all a little different. 2821 

Ms. Eshoo.  Could you bring your microphone closer? 2822 

Mr. Nickels.  Sorry.  I keep doing that.  So I think the 2823 

arbitration model, again, the data coming out of New York is 2824 

very persuasive that it works. 2825 

I don't think it's going to be the situation where there 2826 

is some, like, really high amount and some reasonable amount, 2827 

and to think that the really high amount is going to win, no 2828 

arbiter is going to pick the really high amount. 2829 

The reason we have arbitration in New York that's 2830 

successful is it brings people toward the middle.  A lot of 2831 

people settle them beforehand anyway.  So I think those 2832 

approaches are the best and I know our members were 2833 

supportive of the Oregon law.  I know it's brand new.  More 2834 

data needs to be -- you know, come -- more data needs to come 2835 

forward. 2836 

Mr. Schrader.  Ms. Thornton, Mr. Zaafran talked about 2837 
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the incidence of surprise billing and certainly one is too 2838 

much.  I get that.  But I want to get a feel from an 2839 

economics standpoint, you know, what percentage of the 2840 

insurance industry's health care business is resulting in 2841 

paying these surprise billing. 2842 

Ms. Thornton.  Sure, not a problem. 2843 

And back to network adequacy, I just wanted to mention 2844 

that Texas has one of the largest rates of surprise billing 2845 

in the country, even though it has a robust network adequacy 2846 

provision. 2847 

But back to the economic impact, I included some data in 2848 

our testimony that was put together by Avalere as New Jersey 2849 

was considering what changes to make as part of its changes 2850 

to its out-of-network billing law and it really shows there 2851 

is quite a large economic impact.   2852 

It could be as high as -- and the study showed 4 percent 2853 

of claims could be as a result of a benchmark that is based 2854 

on billed charges and is a higher amount than some of the 2855 

other proposals that are out there.  So definitely hitting 2856 

consumers in their pocketbook in terms of economic impact. 2857 

Mr. Schrader.  So it seems to me like there's this 2858 

dynamic tension between making sure that we have a robust 2859 

provider network, the insurers are encouraged, frankly, to 2860 
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reach out to providers, and at the same time make sure that 2861 

providers don't get to raise rates so that the consumers at 2862 

the end of the day end up paying higher.   2863 

So there's going to be this dynamic tension because in 2864 

the long run.  The more robust provider network, in my 2865 

opinion, market forces will driver those costs down.  But we 2866 

have got to make sure we don't injure the consumer here in 2867 

the near term.  2868 

The other big piece that's out there is transparency.  I 2869 

mean, it'd be interesting to get real good data, and I would 2870 

ask you, Ms. Thornton, to talk with your insurance plans and 2871 

get back to me and the committee on what percentage of, you 2872 

know, your business is surprise billing -- you know, are 2873 

there different subsets.  Some people testified that there 2874 

may be certain specialties that is occurs more frequently 2875 

with -- some testimony would indicate that while, no, it's 2876 

all pretty equal.  It would very helpful for the committee, I 2877 

think, to get that information so we can get perspective on 2878 

that. 2879 

My standpoint, I think the solution is pretty -- a lot 2880 

simpler than what we are making it out to be where you can 2881 

encourage a robust network and make things happen.   2882 

Take the patient out.  Everyone agrees with that.  Ms. 2883 
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Wilkes shouldn't have to deal with these issues.  This is an 2884 

insurer, you know, provider issue and, you know, I think it 2885 

you just have the insurers providing a little extra -- making 2886 

sure that they have a robust network we are not going to have 2887 

this problem at the end of the day. 2888 

So appreciate everyone being here and I yield back. 2889 

Ms. Eshoo.  The gentleman yields back. 2890 

I now would like to recognize the gentleman from 2891 

Oklahoma, Mr. Mullin, for his five minutes of questioning. 2892 

Mr. Mullin.  Thank you, Madam Chair. 2893 

I want to talk a little bit more about -- Ms. Thornton, 2894 

about the surprise billing.  Can we get a little bit more 2895 

specific about what the surprise billing ratio is in rural 2896 

parts of the country, specifically, maybe in Oklahoma?  2897 

And Ms. McAndrew, I saw you just kind of wiggle in your 2898 

seat like you might have some of that information too.  So I 2899 

don't care which one wants to answer that. 2900 

Ms. McAndrew.  Thank you for the question. 2901 

Yes, over 10 percent of in-patient admissions in 2902 

Oklahoma result in a surprise bill and that's the case too 2903 

for other rural states represented on the committee like 2904 

North Carolina, like Kentucky.  And so I think it is 2905 

important to recognize that already there are instances in 2906 
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rural states where we have out-of-network providers. 2907 

And I think, you know, we talked a little bit about how 2908 

providers want to be in network.  But there's not, you know, 2909 

an equal incidence of surprise bills across --  2910 

Mr. Mullin.  What's the biggest issue with the out of 2911 

network?  I mean, we have seen this huge increase of out-of-2912 

network billing over the last years.  One, what's caused that 2913 

and what's the biggest issue on that? 2914 

Ms. McAndrew.  Well, I guess what I was going to say is 2915 

that we have talked about how providers want to be in 2916 

network, but I think for certain types of providers, people 2917 

want to be in network but not as much as they want to get 2918 

paid far more than --  2919 

Mr. Mullin.  Well, the point is people want to be in 2920 

network only if the provider provides what I am asking for 2921 

them to pay me back.  And then they have another choice --  2922 

Ms. McAndrew.  Providers -- certain providers want to be 2923 

in network only if they can make very high rates. 2924 

Mr. Mullin.  Right, and then they have a choice, well, I 2925 

don't have to be in network because I can still -- I can 2926 

still have access to the hospital.  So why do we see that big 2927 

increase now?  Why are we seeing this big increase on 2928 

surprise billing? 2929 
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Ms. McAndrew.  So I would say that we haven't always had 2930 

great data on surprise billing.  So the data I have seen 2931 

hasn't necessarily indicated an increase because the data we 2932 

have on the surprise billing problem tends to be newer data 2933 

in general. 2934 

And as I indicated, this is a problem that we have been 2935 

working on for many years, and so it has been a long-standing 2936 

problem. 2937 

Mr. Mullin.  Well, let's talk about the data.  You were 2938 

talking about one size doesn't fit all and Mr. Nickels, 2939 

you're kind of echoing that, too.   2940 

I do agree with that to some degree.  But I do also 2941 

understand job costing and as small as my company is, I can 2942 

still go back through it and find out what my average costs 2943 

are on certain jobs, because some of them are repetitive.   2944 

Is that information not out there?  I am not a big -- I 2945 

am not big into arbitration for sure but there should be a 2946 

fair road someplace. 2947 

I think Ms. Thornton or, Mr. Nickels, you talked about 2948 

in the middle with arbitration finding out where it is.  2949 

Maybe that's the legislation that we are looking for that we 2950 

can provide that data.   2951 

If you can't provide the data, we can provide the data 2952 
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and say, I know what the average costs of a hip replacement 2953 

is.  I know what the average cost of getting two stents put 2954 

in.   2955 

I understand there's special circumstances that take 2956 

place.  I understand what the average costs of delivering a 2957 

child is.  I've got five of them.   2958 

I can get those average costs, and is that the starting 2959 

point of coming up to where the network and the provider 2960 

should find?  Somebody? 2961 

Mr. Nickels.  I will take a stab at that first.  I think 2962 

that there are some instances where getting the average cost 2963 

is easier.  Hip replacement -- if there are no complications 2964 

--  2965 

Mr. Mullin.  No, I get that.  There's standard 2966 

operations.  There's nonstandard operations.  There's 2967 

standard jobs that my company does.  There's standard jobs 2968 

that they don't do.  I get -- I get the per hour costs and I 2969 

also get the idea about bidding jobs. 2970 

Mr. Nickels.  Right. 2971 

Mr. Mullin.  And that is called flat pricing -- up front 2972 

pricing.  You can't tell me we don't have an average cost of 2973 

what it takes to do as many surgeries as we do inside this 2974 

country on as many different parts of the body -- you can't 2975 
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tell me we can't come up with an average cost on that. 2976 

Mr. Nickels.  Yes.  In most instances, we can. 2977 

Mr. Mullin.  Okay.  Those are the most instances we are 2978 

talking about.  The special cases are special cases on 2979 

themselves.  We can solve the most cases, though.  2980 

For instance, this finger right here -- not that I am 2981 

doing anything bad -- all fingers are up -- it just happened 2982 

to be this finger right here.   2983 

In Louisiana, I cut this finger.  Eleven thousand 2984 

dollars is what it cost me to get stitches put in that 2985 

finger.  This thumb right there, $150 at my local emergency 2986 

room.  Can somebody explain to me the differences in that?  2987 

Both of them were, by the way, by a knife, which is why I 2988 

don't carry one. 2989 

Dr. Zaafran.  Well, I can tell you that from the 2990 

physician's standpoint -- for emergency room physicians, for 2991 

example, the average weighted cost of every visit is about 2992 

$150.  That's the average across the board for all services 2993 

provided and as was indicated --  2994 

Mr. Mullin.  Okay.  There's our -- then that's our 2995 

starting point. 2996 

Dr. Zaafran.  So you had your --  2997 

Mr. Mullin.  So why is it that we can't find an average 2998 
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when we start negotiating prices? 2999 

Dr. Zaafran.  My point is, though, it is not -- it's not 3000 

as high as folks think it is. 3001 

Mr. Mullin.  Listen, your point I get.  But the billing 3002 

says it is.  So your point -- you can say whatever you want 3003 

to about your point.  The fact is the bills that come in our 3004 

mailboxes say they are very expensive. 3005 

So I think it was Dr. Burgess that said if you don't fix 3006 

it, we will, and you guys probably won't like it, and that's 3007 

the road that we are going down because we can get access to 3008 

that data.  We can find that average cost.  And if you all 3009 

don't want to solve it then we are going to.  All we are 3010 

saying is is do it.  Solve it.  3011 

With that, I yield back. 3012 

Ms. Eshoo.  The gentleman yields back. 3013 

We have a vote that we need to go to the floor to take.  3014 

But before we recess, I want to recognize the gentleman from 3015 

California, Mr. Cardenas, for his five minutes of questions. 3016 

Mr. Cardenas.  Thank you very much, Madam Chair, and I 3017 

appreciate the witnesses sharing your perspectives and, Ms. 3018 

Wilkes, your personal story.  Thank you so much.  I am glad 3019 

to hear that your son got the critical need that he needed in 3020 

that very moment.   3021 
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I do have a question for you, Ms. Wilkes.  When that 3022 

provider group sent you that $50,000 bill, was it easy to 3023 

understand what you were being charged for? 3024 

Ms. Wilkes.  No.  As I mentioned earlier, it was just a 3025 

dollar amount.  There was no specifics as to what services 3026 

were provided. 3027 

Mr. Cardenas.  Okay.  And what was the process that you 3028 

felt was available to you or how did you figure out how to 3029 

deal with that and what options you had? 3030 

Ms. Wilkes.  So we called the billing -- the person that 3031 

was giving us the bill -- the entity that was giving us the 3032 

bill, and they were not willing to work with us on a payment 3033 

plan.  It was -- it was an all or nothing situation, and as 3034 

we began asking questions that's how we found out that they 3035 

were a third party provider that was out of network in the 3036 

facility that was in network. 3037 

So it really just was butting heads.  We never could 3038 

come to a solution to be able to even begin to think about 3039 

paying that off. 3040 

Mr. Cardenas.  Okay.  I mean, I have grandchildren and I 3041 

still have children on my plan at home, and I was thinking 3042 

maybe we need to make t-shirts that we need to put on our 3043 

loved ones whenever they go to the emergency room or to the 3044 
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doctor or what have you and it says "Only in-network 3045 

provider!  By the way, please don't let me die, happy face."   3046 

I am not trying to be funny.  What I am saying is 3047 

Americans should expect when they go see a provider, whether 3048 

it's an emergency basis or not -- I have a son who's on my 3049 

plan and he went out of network.  We knew it.  I, as a policy 3050 

maker, didn't know to ask more tertiary questions about how 3051 

much each one would be.   3052 

Luckily for me, it was associated -- in this case, I 3053 

think it had to do with associated with a local university 3054 

that one of my fine colleagues had been to, et cetera, and, 3055 

you know, it was another $500 here, another $500 there.  3056 

Thank God there were no more zeroes on that.  My son had 3057 

already met the deductible for the year.   3058 

So that was over and above what my plan had said, okay, 3059 

you're doing with your deductible -- every time you go in 3060 

plan then you're going to be okay, family Cardenas. 3061 

What bothers me, and you're hearing my colleagues, 3062 

Republicans and Democrats, saying we need help to understand 3063 

what's going on out there in the real world; otherwise, we 3064 

are going to provide a solution and you're not going to like 3065 

it. 3066 

Legislators, collectively, aren't necessarily known -- 3067 
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our track record isn't that great of hitting the nail on the 3068 

head when it comes to fixing big problems, unless we get 3069 

tremendous help from experts so that we can hopefully narrow 3070 

it down and actually make good policy solutions. 3071 

I have a question.  My understanding is since the '80s -3072 

- they may have called it something differently -- since the 3073 

'80s or so, there have been this surprise billing issue 3074 

facing American families.   3075 

This isn't just five and 10 years old. Is that correct?  3076 

I think, Ms. McAndrew, can you shed some light on that? 3077 

Ms. McAndrew.  That is correct.  Networks, from our 3078 

perspective, are a necessary function because they are -- 3079 

they have an ability to rein in costs for consumers.   3080 

But, of course, if you have a network, which was part of 3081 

the managed care revolution that we saw begin in the '80s and 3082 

increase in the '90s, you can get either in-network care or 3083 

you can get out-of-network care.   3084 

So if you end up inadvertently going to an out-of-3085 

network provider you will get a surprise bill.  And I 3086 

mentioned that this issue is something that our organization, 3087 

Families USA, has been working on for over 20 years.   3088 

We've published on it in the early '90s.  So this is 3089 

absolutely not a new problem. 3090 
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Mr. Cardenas.  Okay.  So this has been doing on for 3091 

decades? 3092 

Ms. McAndrew.  Absolutely. 3093 

Mr. Cardenas.  And has anybody here been at the table 3094 

before Congress  to talk specifically about this issue over 3095 

the last, you know, 40 or 50 years?  Oh, you have, Dr. 3096 

Zaafran? 3097 

Dr. Zaafran.  Well, not for 50 years.  But since 2009 3098 

actually we have been addressing it in Texas and it's been a 3099 

progression.  Of course, we addressed it in New York.  But --  3100 

Mr. Cardenas.  So at the state level.  But at the 3101 

federal level? 3102 

Dr. Zaafran.  Not at the federal level.  Correct.  Well, 3103 

there's the greater of three standard that the federal level 3104 

has -- actually had and has been in place since then and it's 3105 

probably --  3106 

Mr. Cardenas.  Since when?  Since, roughly, when?  3107 

Decades? 3108 

Dr. Zaafran.  It has been -- it has been at least a 3109 

decade. 3110 

Mr. Cardenas.  Okay.  Got it. 3111 

Dr. Zaafran.  I wouldn't say decades.  But at least 3112 

about a decade. 3113 
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Mr. Cardenas.  Okay.  Right.  Okay. 3114 

The reason why I want to point that out is because I 3115 

hope that the dialogue doesn't get mired into, you know, what 3116 

caused this.  It's been going on long enough. 3117 

We got to figure out how to remedy it, and I think that 3118 

if we keep clear heads and we are able to focus on the common 3119 

denominator -- to me, the common denominator is the patient.  3120 

That's the common denominator, and then try to figure out how 3121 

do systems fulfil their obligation to stay afloat and provide 3122 

services out there in the communities.  3123 

I am sorry I overstepped my time.  Sorry about that, 3124 

Madam Chair.  I yield back. 3125 

Ms. Eshoo.  Always nice to listen to you, Mr. Cardenas.  3126 

You're wonderful. 3127 

The gentleman --  3128 

Mr. Burgess.  Reserving the right to object. 3129 

Ms. Eshoo.  Now -- the gentleman yields back. 3130 

We have a vote on the floor and I don't know if there 3131 

will be any subsequent votes to the one that's on the floor.  3132 

If there aren't, I think that we all have a 20-minute break 3133 

at least and I hope we can just -- that that's what the case 3134 

will be.  So we'll recess now.  We'll go to the floor, take 3135 

our vote, hoping, again, that it is one -- to return.  And 3136 
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but if it is longer you just have to be flexible.  I ask you 3137 

to be flexible.  So the subcommittee will recess. 3138 

[Recess.] 3139 

Ms. Eshoo.  All right.  The subcommittee will come back 3140 

to order.  I would like to -- the chair would like to now 3141 

recognize the gentleman from California, Dr. Ruiz, for his 3142 

five minutes of testimony, and one of our members that has 3143 

worked very hard to come up with a solution to what we are 3144 

grappling with.   3145 

It's so ludicrous that this could ever be called 3146 

balanced.  It's not balanced.  It's totally out of whack 3147 

billing.  But I want to attach that compliment to Dr. Ruiz's 3148 

name because he's worked very hard since the beginning of 3149 

this year on the subject matter. 3150 

You're recognized for five minutes of questioning. 3151 

Mr. Ruiz.  Thank you, Madam Chair.  3152 

And the reason why I worked so hard is because, as a 3153 

physician, we try to eliminate the pain and suffering and 3154 

anxiety from our patients, and then you find out that the 3155 

patients are getting a surprise bill that is adding to the 3156 

anxiety, which only makes their health worse.  It only makes 3157 

their health worse. 3158 

In addition to being concerned, as Ms. Wilkes was about 3159 
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her son, she was also concerned to tears in the anxiety of 3160 

going bankrupt or what do you do and how do you cut costs.  3161 

That's an outrage.  It's unconscionable that families are 3162 

going through what they're going through, and that's the 3163 

number one, two, and three reasons why I set out to find this 3164 

solution.   3165 

We have to close every loophole imaginable so that 3166 

patients are not stuck in the middle of this dispute -- so 3167 

that patients don't have to decide between, you know, staying 3168 

in their house, renting an apartment, paying their bills, 3169 

versus paying their medical bills because of a life-3170 

threatening situation for their child. 3171 

We need to keep patients out of the middle and, quite 3172 

honestly, those state models, even with arbitration, don't do 3173 

enough.  There's always a fine print.   3174 

There's always a window that a patient has to go through 3175 

to mail an envelope back or make a call and if they don't -- 3176 

if they don't understand and they're the ones that are not 3177 

going to have those protections. 3178 

And I am concerned with this current bill that there are 3179 

-- like you, Ms. McAndrew, that there are too many loopholes 3180 

that still allow providers to find a way to say, no, it is 3181 

your fault -- you didn't see the sign, or it is your fault -- 3182 
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you didn't make the effort to look at the online list, or it 3183 

is your fault because you weren't aware that this hospital or 3184 

these providers were out of network.   3185 

In fact, asking an emergency department patient or an 3186 

in-hospital patient if they consent to be seen by the on-call 3187 

physician, if they are out of network doesn't work in the 3188 

real world and it takes somebody who cares for patients who 3189 

actually has cared for patients to understand that because 3190 

those patients will most always choose yes because they're 3191 

under duress or because their care will be delayed or because 3192 

they will not understand the implications.   3193 

And if they consent to yes in this bill, then yes, I 3194 

will be seen by the anesthesiologist because I've been in the 3195 

hospital too long, then that allows the physician to balance 3196 

bill.  It's not good for patients. 3197 

And to expect that a physician who's on call that night, 3198 

who doesn't deal with their bills or doesn't deal with being 3199 

in-network or out-of-network that's a department -- billing 3200 

department issue and they've got 15 different people -- to 3201 

expect them to then just say, no, let me check right now to 3202 

see if you're in network or out of network or if I am in 3203 

network or out of network is not based in reality or in the 3204 

real world. 3205 
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So creating a loophole where, quote, "adequate 3206 

information was provided," right, that somebody would say 3207 

that gives a way to balance bill.  It will put the 3208 

responsibility on the patient to read the fine print or be 3209 

aware of all the ways the providers can say they were made 3210 

aware beforehand and it was patient's fault they didn't read 3211 

it or understand it, and that needs to end. 3212 

In the bill that I propose, Protecting People from 3213 

Surprise Billing Act, has the most robust patient protections 3214 

out there from any state model or any proposed bill, because 3215 

that is my number one, number two, and number three priority 3216 

as someone who cares deeply, who has devoted my entire life 3217 

during the arduous training to become a physician, to do 3218 

everything possible to relieve pain and suffering and promote 3219 

wellness in everyday Americans. 3220 

So the second part is how are we going to solve this 3221 

dispute, and we need to understand that we need to pick a 3222 

system that is fair -- that we are not picking winners or 3223 

losers -- that we address the underlying problem. 3224 

The concern is cost.  So, Dr. Zaafran, talk about cost -3225 

- inflationary rates.  What does the evidence show in terms 3226 

of the models that are out there? 3227 

Dr. Zaafran.  Thank you, Dr. Ruiz, and thank you again 3228 
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for the effort that you have put into the bill that is out 3229 

there. 3230 

Well, again, if you look at the data that is out there 3231 

on New York, which has been out there for many, many years, 3232 

the inflationary costs with that dispute resolution process 3233 

has simply not been any different than the inflationary cost 3234 

data in California.  I believe the number is somewhere along 3235 

the lines of 6 to 7 percent, not 67 -- 6 to 7 percent and it 3236 

has been the same whether you have a benchmark process in 3237 

California --  3238 

Mr. Ruiz.  So you're saying that there is absolute data 3239 

showing that an arbitration does not increase inflationary 3240 

costs?  Because otherwise -- if the data were otherwise --  3241 

Ms. Eshoo.  The gentleman's -- excuse me.  Excuse me.  3242 

The gentleman's time has expired. 3243 

Mr. Ruiz.  Thank you so much for your patience. 3244 

Ms. Eshoo.  Yes.  Thank you. 3245 

Now I would like to recognize the gentlewoman from 3246 

Indiana, Mrs. Brooks, for her five minutes of questioning. 3247 

Mrs. Brooks.  Thank you, Madam Chairwoman.  I apologize.  3248 

I've been going back and forth to other things as well, and 3249 

at this point I yield my time to Dr. Burgess, the ranking 3250 

member. 3251 
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Mr. Burgess.  Thank you.  We are so glad you came back. 3252 

Ms. Wilkes, I would just like to ask you, if I could, 3253 

there has been state legislation passed in Colorado, correct, 3254 

dealing with this?  How would that have impacted your 3255 

situation when your son was born? 3256 

Ms. Wilkes.  Thank you.  I actually am not aware if 3257 

there has been legislation passed in Colorado, to be 3258 

perfectly honest.  But depending on what this legislation 3259 

said, it maybe would have prevented us from having the bad 3260 

credit rating that we had. 3261 

Quite frankly, it is not just surprise billing in my 3262 

family's case.  It's billing overall.  I mean, high cost 3263 

dollars -- we have gone to arbitration several times to deal 3264 

with debt to the hospital.  So it is not just this. 3265 

Mr. Burgess.  Because of that initial episode or 3266 

subsequent? 3267 

Ms. Wilkes.  It's a chronic disorder.  I mean, you know, 3268 

we are not going to get rid of it.  So there's going to be 3269 

cost. He's about a million dollar a year kid. 3270 

Mr. Burgess.  Which is why the hope for the gene therapy 3271 

is -- and when we talk about how do we price that it does 3272 

have to be in the context of what is it costing us to do 3273 

nothing and, clearly, in your case the cost is almost 3274 
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intolerable. 3275 

Dr. Zaafran, you were answering a question from Dr. Ruiz 3276 

a minute ago and the clock ran out on you.  While I am very 3277 

sensitive to that because it runs out on me all the time, but 3278 

you want to continue your discussion just a little bit? 3279 

Dr. Zaafran.  Yes.  Thank you, Dr. Burgess.  3280 

No, I was just reiterating that in New York, where they 3281 

have had a New York arbitration process and dispute 3282 

resolution process that is robust and expedited that there 3283 

has not been any difference in the inflationary costs as 3284 

compared to other states.   3285 

It hasn't increased.  It hasn't been any different than 3286 

it has been before and it has resulted in a decrease in the 3287 

out-of-network providers. 3288 

Mr. Burgess.  Mr. Gelfand, you kind of indicated that 3289 

that was not an acceptable solution from your perspective -- 3290 

that data that now Dr. Zaafran has shared with us.  Does that 3291 

-- is that good news from your perspective or news that is 3292 

not -- doesn't necessarily move the needle one way or the 3293 

other? 3294 

Mr. Gelfand.  Dr. Burgess, many of the comments that you 3295 

have heard today are without context of what the markets 3296 

looked like before these state proposals were brought 3297 
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forward. 3298 

So specifically in Texas and New York the question is 3299 

could things have possibly gotten any worse.  When we look at 3300 

arbitration models, we know that outside counsel charges us 3301 

$500 an hour on a good day and we know that the filing fees 3302 

for many of these arbitration groups are $1,500 per party per 3303 

claim, right.  So we beg you spend health care dollars on 3304 

health care, not on attorneys. 3305 

Mr. Burgess.  Can I just ask you about that?  Because 3306 

now, I've been told from my counterparts in the state House 3307 

that the fact that arbitration is available means the parties 3308 

move to an agreement before, prior to getting to that 3309 

arbitration phase.  Just the fact that it is out there means 3310 

that they are going to talk.  Is that something that you have 3311 

seen? 3312 

Mr. Gelfand.  Dr. Burgess, we would defer to the 3313 

Congressional Budget Office that has looked at several 3314 

proposals and said that if you change to an arbitration model 3315 

it increases costs by $5 billion.  That money will be paid by 3316 

patients. 3317 

Mr. Burgess.  The Congressional Budget Office isn't 3318 

always high on my list of my favorite people. 3319 

But, Dr. Zaafran, can you comment on that?  And Dr. 3320 
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Friedman, I would like you to comment as well. 3321 

Dr. Zaafran.  Dr. Burgess, the cost of arbitration in 3322 

New York is $300 for arbitration and it is split evenly 3323 

between the insurer and the physician so -- and it is a two-3324 

week process.  That is all entered electronically and it is 3325 

adjudicated right away. 3326 

So this cost of arbitration being excessive, again, the 3327 

data in New York and the way it is going to be in Texas it is 3328 

a very low cost.  It's split between the insurer and the 3329 

provider with very specific guardrails. 3330 

And, again, in Texas what we did is we referenced the 3331 

previous contracted rates, which is basically saying that you 3332 

don't have to have just charges out there. 3333 

There's a teleconference that happens before arbitration 3334 

that allows for both sides to sit down at the table and try 3335 

to come up with a fair payment that they both agree on. 3336 

If they don't, that final offer is what goes to 3337 

arbitration.  That final offer could be your previous 3338 

contracted rate before the insurance company dropped you out 3339 

of a contract. 3340 

And so that allowed in Texas the fiscal note, the score, 3341 

to come down significantly. 3342 

Mr. Burgess.  I see. 3343 
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And Dr. Friedman, do you have a thought on that? 3344 

Dr. Friedman.  Yes.  I just want to point out that in 3345 

New York in 7 million emergency department visits in the year 3346 

849 cases went to this dispute resolution process, which is 3347 

about .01 percent.   3348 

So the process in New York, at least, has worked in that 3349 

people are -- the parties are resolving their dispute before 3350 

they even utilize the dispute resolution process. 3351 

Mr. Burgess.  All right.  Thank you.  I yield back. 3352 

Ms. Eshoo.  The gentleman yields back. 3353 

Now I would like to recognize the gentleman from 3354 

Vermont, Mr. Welch, for his five minutes. 3355 

Mr. Welch.  Thank you, Madam Chair.  Vermont does have a 3356 

law.  Since 1987 it has banned balance billing in the 3357 

emergency department settings only.  And while that addresses 3358 

a major issue it still had a number of holes.  It doesn't do 3359 

anything to prevent surprise bills from anesthesiologists, 3360 

pathologists, or radiologists.   3361 

It doesn't protect Vermonters who seek care in other 3362 

states, and many of our Vermonters get care at Dartmouth 3363 

Hitchcock right across the Connecticut River, which is in New 3364 

Hampshire. 3365 

And finally, the bill doesn't set a rate of 3366 
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reimbursement.  I want to ask a few questions, but first this 3367 

whole surprise billing situation -- I think of Dr. Bucshon -- 3368 

is reflective of how it is so opaque what the billing 3369 

mechanisms are in the health care industry, and consumers 3370 

have no power. 3371 

And what it feels like on the outside is that all of the 3372 

providers who are seeking to get reimbursement of the maximum 3373 

rate and make their claim as to why they need that, the lack 3374 

of transparency in fact works to their advantage, and this is 3375 

just one manifestation of it. 3376 

And the challenge for consumers they are totally 3377 

powerless -- totally powerless.  So the question I have 3378 

fundamentally is should the burden to bear the cost of this 3379 

lack of transparency and opaque billing system be on the 3380 

consumer, who shows up sick and powerless to affect anything, 3381 

or should it be on, collectively, the delivery system?  3382 

And that would take a lot of cooperation and probably a 3383 

lot of legislation.  But I don't believe it should fairly 3384 

fall on the shoulders of a consumer who shows up and is 3385 

absolutely powerless and had nothing to do with creating the 3386 

mess in the first place. 3387 

So just a few questions.  I will start with you, Mr. 3388 

Nickels.  How do you see the proposed legislation -- the 3389 
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Pallone-Walden bill -- affecting our situation in Vermont? 3390 

Mr. Nickels.  Well, I think it would actually address 3391 

one of the problems that you currently have in Vermont.  It 3392 

does address, of course, the emergency situation, which you 3393 

have protection for.   3394 

That bill also reaches into situations where a consumer 3395 

goes into a facility that's in-network and they knew it was 3396 

in-network and they did it all in good faith and they got a 3397 

bill from an out-of-network physician. 3398 

That situation which, apparently, is not taken care of 3399 

in your state law, would be taken care of by the Pallone 3400 

bill. 3401 

Mr. Welch.  Okay. 3402 

Mr. Nickels.  That would be an improvement.  Now, we 3403 

have some concerns about the Pallone-Walden bill but on that 3404 

case it would be better for consumers than what you have in 3405 

Vermont. 3406 

Mr. Welch.  Okay. 3407 

Ms. McAndrew, what about the situation for Vermonters 3408 

who get their care across the river in New Hampshire?  And 3409 

that's about 40 percent of people in the region of Vermont 3410 

that I live in. 3411 

Ms. McAndrew.  Thank you for that question.  One of the 3412 
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reasons we think a federal solution is ideal is that we 3413 

believe wherever you live, wherever you receive care, you 3414 

should be fully protected.  We shouldn't be relying on a 3415 

patchwork state-by-state system for protection. 3416 

Mr. Welch.  Okay.  And while consumers are seeking 3417 

specialized care, they're bombarded with an enormous amount 3418 

of information dealing with being sick or injured, and how do 3419 

we ensure that patients are informed in a clear and 3420 

meaningful way but one that doesn't put an undue burden on 3421 

providers?  Do you have any thoughts on that, Ms. McAndrew? 3422 

Ms. McAndrew.  Yes.  Well, I think one of the ways the 3423 

legislation recognizes that consumers shouldn't be bearing 3424 

this burden is that in facility-based provider situations the 3425 

legislation actually doesn't rely on notice requirements.  If 3426 

you are getting care from a facility-based provider like an 3427 

anesthesiologist or emergency provider, my understanding in 3428 

the legislation is that the protection actually is automatic. 3429 

Mr. Welch.  Okay.  Thank you. 3430 

Ms. McAndrew.  The 24-hour notice requirements, as I 3431 

understand them, although I do believe longer notice should 3432 

be required, are applying in nonemergency situations or 3433 

nonfacility-based providers. 3434 

Mr. Welch.  Thank you. 3435 
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Ms. McAndrew.  But I think that can be done to make it 3436 

even more automatic so we are getting rid of any phone calls, 3437 

any emails, any going back and forth between insurers and 3438 

providers is the ideal solution. 3439 

Mr. Welch.  Thank you for that.  I want to yield my last 3440 

minute to Dr. Ruiz, who's been a leader on this for us. 3441 

Thank you. 3442 

Mr. Ruiz.  I appreciate it.  Oftentimes, during 3443 

negotiations insurance companies have a take-it-or-leave-it 3444 

approach with no communication in any of -- and no 3445 

negotiation. 3446 

Why, Dr. Zaafran -- what makes baseball-style 3447 

arbitration so appealing to states that want to impact a fair 3448 

system? 3449 

Dr. Zaafran.  Thank you, Dr. Ruiz.  Because in that 3450 

baseball-style arbitration where you have a final offer you 3451 

have some specific guardrails or specific criteria that the 3452 

arbitrator is referencing, which is acuity, complexity, 3453 

quality, previous contract rates, et cetera. 3454 

But the key thing is that you have got two numbers.  3455 

Those two numbers are one -- you only have to choose one of 3456 

them.  You're not trying to pick a number somewhere in 3457 

between, and it forces both sides to be fair. 3458 
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Mr. Ruiz.  Another question, Dr. Friedman.  When New 3459 

York implemented their solution, many feared that it would 3460 

allow providers to drive up prices exponentially.  Has that 3461 

been the case? 3462 

Dr. Friedman.  No, it has not.  What we have seen in New 3463 

York is that providers are charging reasonable rates when 3464 

they go to arbitration or they go to negotiation and insurers 3465 

in fact are paying at reasonable rates when those bills come 3466 

in, for the most part. 3467 

What's happened is, is that it has taken care of 3468 

outliers -- the extraordinary cases that where people -- and 3469 

there are folks on both sides abusing the system.  It has 3470 

taken care of those. 3471 

Ms. Eshoo.  The gentleman's time has expired. 3472 

The gentleman from Virginia, Mr. Griffith, is recognized 3473 

for five minutes for his questions. 3474 

Mr. Griffith.  Thank you very much, Madam Chair, and I 3475 

apologize to the members of the committee.  I've been 3476 

bouncing between this one and the others. 3477 

You have heard several other people say, and the other 3478 

one is now over -- but I did want to ask some questions and I 3479 

have -- during the time I have been in the room I have 3480 

learned a tremendous amount.  Appreciate you all being here. 3481 
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Mr. Sherlock, I want to ask you some questions about air 3482 

transport, and it comes up and I don't know whether the 3483 

person that told me this is accurate or not, but I had a 3484 

child in my district recently that was hit and I know that 3485 

they were airlifted to a hospital. 3486 

About a week later, a constituent comes in with a whole 3487 

laundry list of things and one of them was he says the family 3488 

was charged $40,000.  So that's where I start my questions 3489 

with that just as a backdrop. 3490 

But you opened your written testimony by referencing the 3491 

Association of Air Medical Services support for the Air 3492 

Ambulance Patient Billing Advisory Committee in the 2018 FAA 3493 

reauthorization. 3494 

Now, we don't have jurisdiction over that.  But that 3495 

means that a lot of our members of this committee may be less 3496 

familiar with how that consensus language became law.  3497 

Can you share with us the background of what led to the 3498 

establishment of the advisory committee and while you're at 3499 

it also tell us has it actually been established -- because 3500 

sometimes we put it into law and it doesn't happen -- and 3501 

have they started meeting?  3502 

Mr. Sherlock.  Thank you for the questions. 3503 

First, the Air Ambulance Patient Advisory Committee was 3504 
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put into effect because there are -- currently the Department 3505 

of Transportation has a consumer protection division that has 3506 

the ability to investigate and look at how charges were 3507 

determined and hold patients harmless. 3508 

We agree with Ms. Wilkes that the medical needs of a 3509 

patient should be first and no patient should be in the 3510 

middle of a discussion between payers and providers. 3511 

That committee also includes a representative of Health 3512 

and Human Services and so it is a joint committee.  We would 3513 

encourage Congress to urge them to get that committee seated 3514 

and started.  They have a requirement to investigate and 3515 

recommend solutions to hold patients harmless as well as to 3516 

look at the economics of the ambulance industry, and we think 3517 

Congress would be well served by that. 3518 

We also don't believe that -- our industry doesn't 3519 

believe that any patient should be caught in the middle.  We 3520 

have supported legislation that would increase 100 percent 3521 

transparency of the industry by mandating 100 percent 3522 

industry reporting of comprehensive cost data that would then 3523 

be turned over to the Centers for Medicare and Medicaid, 3524 

which would then be used and analyzed to actually rebase the 3525 

Medicare rates for air ambulances at the cost of providing 3526 

the services. 3527 
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That Medicare gap is the single largest driver in 3528 

raising costs in the air ambulance industry and in balance 3529 

bills.  When you get those comprehensive data reported and 3530 

they get analyzed and they become public data, then everybody 3531 

will see where everybody falls out on the cost curve, and in 3532 

addition to that quality of care where everybody will see 3533 

where programs fall out on the quality of care curve. 3534 

So when those become public data, that will increase 3535 

both the transparency and the accountability of the industry, 3536 

and we support -- we support that legislation that was 3537 

introduced and sponsored by Mr. Ruiz and Mr. Johnson and 3538 

actually cosponsored by Chairwoman Eshoo in the previous 3539 

Congress. 3540 

Mr. Griffith.  And my understanding is currently the 3541 

Medicare and Medicare reimbursement is somewhere between 3542 

$3,000 and $6,000 but the average for somebody that's paying 3543 

without that coverage is about $26,000.  Is that accurate? 3544 

Mr. Sherlock.  The median cost of a helicopter air 3545 

transport is $10,199 according to a study conducted in 2017.  3546 

If you look at the cost of uncompensated care because 3547 

Medicare pays less than $0.60 on the dollar of that $10,199 -3548 

- about $5,998.  Medicaid pays significantly less than that, 3549 

less than $3,500 on average, and the uninsured pay about 3550 
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$350.  Those make up -- those three groups make up 70 percent 3551 

of air medical transports. 3552 

So when you take that cost of uncompensated care and you 3553 

add it to the median cost of $10,200, that's the average 3554 

charge of $36,000 that the -- that the representative from 3555 

New Mexico referenced earlier. 3556 

When you -- when those kinds of situations happen, no 3557 

one in our industry wants to see a patient or their family 3558 

placed in jeopardy because they've just had a health 3559 

emergency. 3560 

Our members will sit down with each individual and their 3561 

families and work out a solution tailored for them, and a 3562 

comment that was made earlier today about a snake bite victim 3563 

that was transported across state lines, in fact, that was 3564 

resolved and that patient and their family received no 3565 

balance billing in that because our programs will work with 3566 

each patient to develop a solution tailored for them. 3567 

Mr. Griffith.  All right.  I appreciate it and I yield 3568 

back. 3569 

Ms. Eshoo.  The gentleman yields back. 3570 

Now I would like to recognize the gentlewoman from 3571 

Delaware, Ms. Blunt Rochester, five minutes of questioning. 3572 

Ms. Blunt Rochester.  Thank you.  Thank you, Madam 3573 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

170 
 

Chairwoman. 3574 

And I think you have coined a new term -- shock billing.  3575 

I wrote that one down.  I want to also thank the witnesses 3576 

especially for your flexibility and your patience with all 3577 

that we have -- many of us have been through today.  But 3578 

thank you for your time. 3579 

Investigative reporting by journalists like Sarah Kliff 3580 

for Vox and Kaiser Health News and NPR's Bill of the Month 3581 

series have really shed a light on how patients, often at 3582 

their sickest and most vulnerable, get stuck in the middle of 3583 

payment disputes between providers and insurers. 3584 

We've heard countless times today that patients 3585 

shouldn't serve as an intermediary between these two 3586 

entities. 3587 

Holding the patients harmless should be the crux of any 3588 

legislative solution that Congress puts forward, and I was 3589 

really encouraged today by the discussion, the fact that 3590 

there seems to be bipartisan and across the panel support 3591 

that something needs to be done and it needs to be done now, 3592 

and this No Surprises Act also maintains that standard. 3593 

In a May 2018 article by Sarah Kliff, a 34-year-old man 3594 

received a surprise $7,924 medical bill from an emergency 3595 

oral procedure after a violent attack the night before.  3596 
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Kliff noted that this bill was a case she saw regularly -- 3597 

patients who had large medical bills because they went to an 3598 

in-network hospital but were seen by out-of-network doctors. 3599 

The good news is that the entire bill was reversed.  The 3600 

bad news is that it was after the news article.  3601 

So, Ms. McAndrew, I am sure I know the answer to this 3602 

question, but should patients have to rely on news coverage 3603 

of their surprise medical bill in order for them to negotiate 3604 

a lower bill? 3605 

Ms. McAndrew.  Thank you very much for that question 3606 

and, of course, the answer is absolutely not, and we, you 3607 

know, indicated in our testimony that this problem has been 3608 

going on for a very long time. 3609 

But, unfortunately, before consumers had advocates like 3610 

reporters or their members of Congress to reach out to, a lot 3611 

of consumers don't know to take that recourse or are too sick 3612 

to take that line of recourse and are sometimes paying these 3613 

bills, going into bankruptcy, going into debt. 3614 

And so there should be policy in place that 3615 

automatically protects consumers so they don't have to take 3616 

these great lengths to get protection. 3617 

Ms. Blunt Rochester.  Thank you. 3618 

I've also heard stories from emergency care physicians 3619 
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in my state where patients delay their care because of their 3620 

concerns about surprise medical bills. 3621 

Ms. McAndrew or any other member of the panel, have you 3622 

seen this where people are afraid to get care because they're 3623 

afraid that they might be -- receive a shock bill? 3624 

Ms. Wilkes.  I would like to respond to that because it 3625 

just happened within the last couple of months for my family. 3626 

Thomas fell at school and broke his arm, and I 3627 

legitimately did not know where to go.  I didn't know whether 3628 

to go to the urgent care or to the ER.   3629 

So, ultimately, we went to urgent care, got an x-ray.  3630 

Sure enough, the arm was broken, and ended up in the ER 3631 

because of his chronic illness. 3632 

That delayed his care.  He was in pain for a number of 3633 

hours while we were making that transfer. 3634 

Ms. Blunt Rochester.  Thank you. 3635 

I want to transition to the question of transparency.  3636 

Even when patients are diligent about making sure that 3637 

they're receiving in-network care they can still end up with 3638 

a surprise medical bill.  3639 

Often, this is because they're unable to ultimately know 3640 

if every physician involved in their episode of care is in-3641 

network, and I am going to ask -- direct this to Dr. Zaafran. 3642 
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How can we increase transparency for consumers and make 3643 

sure that they're able to easily find out what providers are 3644 

in-network? 3645 

Dr. Zaafran.  Thank you. 3646 

So the short answer to that is that the insurance 3647 

industry has to have directories that are updated in a real-3648 

time fashion.  Again, there is no such thing as an out-of-3649 

network provider.  There is a provider who may happen to be 3650 

out of network with that specific product.  3651 

So the only one who knows what that product is is, of 3652 

course, the patient and the insurance carrier and they're the 3653 

only ones who really have the information as to whether 3654 

they're in network or out of network. 3655 

Ms. Blunt Rochester.  I just want to close by saying I 3656 

commend the committee and everybody who are involved with 3657 

this.  I recall when my husband passed away unexpectedly to 3658 

receive bills not when I was living in Delaware.  You're 3659 

already going through a tough time, and then to be surprised 3660 

with these kind of unexpected costs are unacceptable, and I 3661 

am glad to see in this committee that we are looking at this, 3662 

we are taking leadership and that there is a sense of urgency 3663 

because people are counting on us. 3664 

Thank you, and I yield back. 3665 
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Ms. Eshoo.  The gentlewoman yields back. 3666 

I now would like to recognize the gentleman from 3667 

Georgia, Mr. Carter. 3668 

Mr. Carter.  Thank you, Madam Chair, and thank all of 3669 

you for being here.  I know it has been a long day.  So 3670 

you're almost home.  Just hang in there. 3671 

You know, this is a very complex issue.  We all 3672 

understand that.  But it is a very important issue, and Ms. 3673 

Wilkes, I want to thank you for being here today and for your 3674 

testimony.  It's certainly compelling and certainly something 3675 

we have to work with. 3676 

Full disclosure -- currently, I am the only pharmacist 3677 

serving in Congress and I have experienced the wrath, if you 3678 

will, of the insurance companies. 3679 

At the same time, I understand where they're coming 3680 

from, too, and that's what makes it such a complex issue.  3681 

One of the things that we deal with, and Dr. Zaafran and Dr. 3682 

Friedman, I will tell you that we use the old adage that 3683 

misery loves company.  I am in misery with you.   3684 

So, you know, it is tough.  I deal with PBMs and, oh by 3685 

the way, what we have in common with PBMs is that they're 3686 

owned by the insurance companies.   3687 

So, nevertheless, one of the things that we have in 3688 
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pharmacy, though, is, you know, we have any willing provider 3689 

and that is if we're -- you know, quite often we are shut 3690 

out.  Patients don't have a choice.  If they come to me and I 3691 

am out of network or I am not a member of that network they 3692 

can't get their prescription filled under their insurance.  3693 

They'd have to pay for it out of pocket.  But some states 3694 

have laws that say if you're willing to accept what the 3695 

insurance company is willing to pay, then you can 3696 

participate.   3697 

Well, the insurance companies don't want to do that 3698 

because then they can't go out and build networks, is what 3699 

they're telling me, because if anybody's going to accept it 3700 

then the companies -- the pharmacies that are agreeing to be 3701 

in that network and bidding to be in that network -- aren't 3702 

going to get the volume that they are anticipating. 3703 

It seems to me like this is just the opposite of what 3704 

the economics are on why you would not want to be a part of 3705 

that.  Can you help me out, Dr. Zaafran, as far as the 3706 

economics of how that works when you have -- when you have 3707 

the insurance company paying you out of network like that? 3708 

Dr. Zaafran.  So what I would first say is, again, in 3709 

our organization, Physicians for Fair Coverage, 90 to 95 3710 

percent of us are in network.   3711 
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We want to be in network.  We strive to be in network.  3712 

We negotiate with insurance companies to be in network.  In 3713 

many instances the times we are out of network is when it is 3714 

a patient coming from another state or, in some instances, we 3715 

are in network with everybody but there may be one specific 3716 

plan or one carrier that is not really negotiating with us in 3717 

good faith.   3718 

Typically, most of them are and we are in network with 3719 

all of them.  It is in our interest to be in network.  The 3720 

volume, the cost of providing that service, the cost of 3721 

billing, the timeliness of payment from the insurance carrier 3722 

-- these are all factors that actually strive to make all of 3723 

us as physicians want to be in network because it is so much 3724 

easier. 3725 

Mr. Carter.  Okay. 3726 

Well, let me ask you, Dr. Friedman, and by the way, 3727 

yours is somewhat of an unusual circumstance.  Yours is kind 3728 

of an outlier, if you will, because, as you say, you're in 3729 

Orlando and you got a lot of people coming but, even more so, 3730 

why we should be addressing it.  Can you speak to the 3731 

economics of it? 3732 

Dr. Friedman.  Well, I think for all emergency 3733 

providers, whether you work in Orlando where I work or 3734 
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anywhere else in the country, we want, as Dr. Zaafran has 3735 

mentioned and I have as well, we want to be in network.  It 3736 

is -- we want to take care of patients.   3737 

I became an emergency physician to take care of 3738 

patients.  I didn't take care of -- go to medical school to 3739 

do billing.  I, frankly, didn't think I would ever be in 3740 

Congress talking about anything like this.  We want to take 3741 

care of the patients and --  3742 

Mr. Carter.  Right. 3743 

Dr. Friedman.   -- we want the -- we would like the back 3744 

end, the business side, to take care of it as well.  In 3745 

emergency medicine, we have a unique circumstance in that I 3746 

can't tell the patient what the cost is going to be.   3747 

I don't even know if they have insurance when I take 3748 

care of them.  So everything happens afterwards.  I can't 3749 

identify the insurance product.   3750 

Sometimes my billing company doesn't know if they're out 3751 

of network for a couple of weeks because it is so difficult.  3752 

I have a United Healthcare card.  Nothing against United 3753 

Healthcare, but all it says on there is what my co-pay is.  3754 

That's it. 3755 

Mr. Carter.  Right.  Right.  And, oh by the way, United 3756 

Healthcare owns their own PBM and they also own their own 3757 
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mail order pharmacy. 3758 

Dr. Friedman.  Right.  But I don't know where I am in 3759 

network with that card. 3760 

Mr. Carter.  Right. 3761 

Dr. Friedman.  And, you know, if I am in D.C. if I try 3762 

to find a doctor --  3763 

Mr. Carter.  Sure. 3764 

Dr. Friedman.   -- I have no idea. 3765 

Mr. Carter.  Well, and thank you for that.  Now, before 3766 

-- my time is about up, but Mr. Nickels, I have to tell you, 3767 

out of all due respect, sir, the chairlady asked you a 3768 

question at the first of this hearing that I thought you 3769 

tried to dodge and I will tell you that whereas I respect the 3770 

Hospital Association I do think you have more of a 3771 

responsibility to be a mediator, if you will, between the 3772 

insurance companies and the providing physicians to try to 3773 

help them to avoid the surprise billing that we are seeing. 3774 

So I think that is a responsibility that I hope that you 3775 

will take -- that you all take seriously and I hope that we 3776 

can count on you to do just that. 3777 

Mr. Nickels.  Definitely.  I know the time has expired 3778 

but I totally agree with that.  We do our best to work the 3779 

insurers and the physicians --  3780 
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Mr. Carter.  Well, as I say, I thought you avoided her 3781 

question.  But nevertheless --  3782 

Mr. Nickels.  Well, I could -- I could try --  3783 

Mr. Carter.   -- and the last thing is one thing about 3784 

the Pallone bill that I do like is that they would let states 3785 

decide, because we do know that there are states where it's 3786 

working what they're trying to do.  I hear New York is 3787 

working with arbitration, and I hope that we don't precede 3788 

that with any legislation that we pass. 3789 

And I yield back. 3790 

Ms. Eshoo.  I thank the gentleman and he yields back. 3791 

I just would like to add something to Mr. Nickels.  This 3792 

business of anti-trust and what the hospital association 3793 

keeps referring to it, I think that when you answer members' 3794 

written questions that you take another look at this. 3795 

I don't understand how anti-trust can be thrown around 3796 

in this.  But maybe it's because I don't know enough about 3797 

it. 3798 

Mr. Nickels.  Be glad to answer that. 3799 

Ms. Eshoo.  We have -- thank you. 3800 

Mr. Nickels.  I would be glad to answer it.  Thank you. 3801 

Ms. Eshoo.  Is Mr. Sarbanes still here?  No?  He left?  3802 

Anyone else? 3803 
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Mr. Burgess.  Why don't we let Mr. Nickels -- are you 3804 

willing to speak to that now -- the anti-trust issue? 3805 

Ms. Eshoo.  If he can in a succinct way. 3806 

Mr. Nickels.  I will do my best.  The anti-trust 3807 

concerns we raised goes along with so-called network matching 3808 

where requirements which is not in the Pallone-Walden bill 3809 

but I wanted to mention it because it's in other bills -- 3810 

where there's an attempt to put a requirement on hospitals to 3811 

get -- to make the doctors be in network with them, with us, 3812 

and we believe that that would raise -- I think a physician 3813 

would be forced to adhere to a third party contract.  Could 3814 

very easily come after us on anti-trust grounds.  We are more 3815 

than willing to work with them to --  3816 

Ms. Eshoo.  I don't get that.  I don't get that.  I 3817 

mean, I chaired a hospital board of directors.  We had -- it 3818 

was our own county hospital.  It was a public hospital.  We 3819 

had docs from the community that worked there and the 3820 

contract that we had was for the ER and those docs.  And so I 3821 

don't know what you mean by you can't do this, you can't do 3822 

that.  You already have all these different groups that you 3823 

contract with. 3824 

Mr. Nickels.  Right. 3825 

Ms. Eshoo.  I mean, the out-of-network starts when 3826 
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they're in your network. 3827 

Mr. Nickels.  If we employ the docs then that's not a 3828 

problem.  There is no anti-trust concern of any kind.  The 3829 

concern is, and again --  3830 

Ms. Eshoo.  What's the difference between employee and 3831 

contract? 3832 

Mr. Nickels.  Well, if it's contracted then if they work 3833 

for us one of the things we do is if we are in a network 3834 

you're in a network.  That's required.  The issue is we can 3835 

persuade.  We can try to work with the physicians to get them 3836 

to do what I just described.  But the issue that concerns us 3837 

is what if we try to --  3838 

Ms. Eshoo.  When was the last time you tried real hard 3839 

and it failed? 3840 

Mr. Nickels.  Say that again.  I am sorry. 3841 

Ms. Eshoo.  When was the last time you tried real hard 3842 

and it failed? 3843 

Mr. Nickels.  I could get you examples of people -- my 3844 

members who have tried to do that.  Again, my view is -- our 3845 

view is we want those docs --  3846 

Ms. Eshoo.  And then was there -- were there -- was 3847 

there the threat of anti-trust as a result of trying to work 3848 

it out? 3849 
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Mr. Nickels.  There have been -- I can give you examples 3850 

where there has been threatened litigation if you tried to do 3851 

that.  I can also give you examples of where it worked -- 3852 

where we were able to persuade the doctors --  3853 

Ms. Eshoo.  All right.  Well, I am going to have several 3854 

questions for you.  I appreciate it, and now I would like to 3855 

recognize the gentleman from Maryland, Mr. Sarbanes, for his 3856 

five minutes of questioning. 3857 

Mr. Sarbanes.  Thank you very much, Madam Chair.  Thank 3858 

you all for being here much of the day. 3859 

Your perspectives, obviously, on this issue are very 3860 

valuable.  You have got a lot of expertise you have brought 3861 

to bear with respect to this issue of surprise billing, and 3862 

it's incredible, I guess, but not totally surprising that 3863 

it's affecting as many as one in seven patients in America.  3864 

We all hear stories from family members and friends of this 3865 

kind of gotcha moment that they face. 3866 

And the thing is even when patients are trying to 3867 

anticipate a situation and do their homework to make sure 3868 

they're getting the services in network and so forth, they 3869 

can still get caught short and be surprised with medical 3870 

bills and, you know, these can total tens of thousands of 3871 

dollars and it can wipe somebody out, again, even though 3872 



This is a preliminary, unedited transcript.  The statements within 

may be inaccurate, incomplete, or misattributed to the speaker.  

A link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.   
 

183 
 

they're taking every precaution that they can -- they can 3873 

manage to do. 3874 

And as we heard from Ms. Wilkes, the impact of those 3875 

bills, the examples of how devastating it can be to patients 3876 

and their families is very sobering. 3877 

I am glad we are here talking about different kinds of 3878 

responses to this problem and solutions.  I am sort to 3879 

attracted to the No Surprises Act right now because I think 3880 

it achieves that balance in a way that works best for 3881 

patients, which is the perspective I am bringing to bear for 3882 

the most part here, and it would take them out of the middle 3883 

of these out-of-network payment processes, set that benchmark 3884 

rate for out-of-network payments, as you know, to resolve 3885 

payment disputes between providers and insurers. 3886 

Maryland, the state I represent, has chosen to address 3887 

the surprise billing through this benchmark approach and in 3888 

2011 implemented that system which requires out-of-network 3889 

bills to be sent to insurers and not to patients and define a 3890 

formula that could be used for those out-of-network payments. 3891 

The goal was to reduce patients' financial burden while 3892 

still paying providers at an adequate rate and maintaining 3893 

network adequacy. 3894 

To monitor the success of the benchmark plan, the 3895 
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Maryland Health Care Commission was looking at out-of-pocket 3896 

costs, reimbursement rates before and after the 3897 

implementation of the law to see what the effect would be. 3898 

Ms. McAndrew, would you agree that the rates agreed to 3899 

between providers and insurers for medical services are in 3900 

fact a consumer issue and would setting a benchmark rate for 3901 

out-of-pocket costs go a good way towards protecting patients 3902 

from unexpected and exorbitant medical bills? 3903 

Ms. McAndrew.  Thank you very much for question.  We 3904 

absolutely do believe the rate between insurers and providers 3905 

is a consumer issue.  Consumers, of course, ultimately do 3906 

bear the costs of health care and they bear them both out of 3907 

pocket, which has been the crux of our discussion today, but 3908 

they also bear them in their premiums. 3909 

And so if the legislation to affect surprise bills 3910 

ultimately inflates health care costs in the system, that 3911 

will affect consumers' premiums. 3912 

And so we do prefer a benchmark methodology.  We believe 3913 

that is what will ultimately lower costs the most for 3914 

consumers.  Other methods can be better than the status quo 3915 

but they can have less of an effect on lowering costs for 3916 

consumers, and costs are rising and rising.  We see that 3917 

voters care about that more than anything else about health 3918 
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care, and so it's important to us as patient advocates. 3919 

Mr. Sarbanes.  Well, that's certainly my perspective.  3920 

As a matter of fact, the Maryland Health Care Commission from 3921 

its study found that in three years after implementation of 3922 

the benchmark system the total amount of out-of-network 3923 

payments decreased from 20 percent to 11 percent, and those 3924 

patients that had still had out-of-network charges saw their 3925 

total spending decrease as well.  So I think it shows the 3926 

benefits of that. 3927 

Some groups have expressed concerns that setting a 3928 

benchmark rate could lead to providers leaving networks and 3929 

the networks shrinking over time.  Have you see evidence of 3930 

like a dramatic negative effect that way or not really? 3931 

Ms. McAndrew.  We have absolutely not seen evidence that 3932 

benchmark rates will cause problems in networks.  Our 3933 

colleagues in California who have worked very deeply on the 3934 

implementation of this law have not reported any such 3935 

effects. 3936 

I would caution making any conclusions about the 3937 

California law since it's so early.  But I think you have 3938 

also presented very strong evidence from the state of 3939 

Maryland, and I would also, you know, acknowledge that the 3940 

reason this law is being implemented is because right now 3941 
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people can make very large amounts of money by going out of 3942 

network through balance billing.  And so once that's no 3943 

longer possible that is a very big deterrent for remaining 3944 

out of network.  And so I think that will have a very 3945 

positive effect on networks. 3946 

Mr. Sarbanes.  Well, I appreciate that and what you just 3947 

said certainly aligns well with the experience in Maryland 3948 

because, again, from the study that was done and the 3949 

monitoring the Maryland Health Care Commission found that 3950 

although out-of-network payments decreased, as you would 3951 

expect, in the three years after a benchmark was set, overall 3952 

provider participation in those networks did now show a 3953 

decline.  So I think there's a lot of promise there in terms 3954 

of the response we need to see to this surprise billing 3955 

issue. 3956 

With that, I yield back my time.  I thank the panel. 3957 

Ms. Eshoo.  The gentleman yields back, and I think that 3958 

is it.  I don't see any other members on either side. 3959 

On behalf of all the members of the subcommittee, I want 3960 

to thank the witnesses.  You have been patient.  You have 3961 

been here since before 10:00.  It is now -- well, you have 3962 

been here for four hours, and we are very grateful to you. 3963 

You have had to field some tough questions but that 3964 
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makes for a good hearing.  None of it is personal and we have 3965 

to -- I always first try to remind myself that there has to 3966 

be a great deal of friction wave action to -- for the sand in 3967 

the shell to produce a pearl.   3968 

Now, the pearl we are looking for is good solid 3969 

legislation for consumers in the country.  So that friction 3970 

in terms of tough questions and testing each case the best we 3971 

know how, the best we can, is to benefit the American people.  3972 

So we all thank you. 3973 

I want to remind members, whoever is left in the room, 3974 

that pursuant to committee rules they have 10 business days 3975 

to submit additional questions for the record to be answered 3976 

by the witnesses who have appeared. 3977 

I ask each witness to respond promptly -- we need that 3978 

in terms of our considerations here -- to any such questions 3979 

that you may receive.  So I don't think any of you are going 3980 

to purposely drag your feet but I think it's worth 3981 

underscoring that we would like a timely response. 3982 

Now, I would like to ask unanimous consent to enter into 3983 

the record the following:  a statement from the National 3984 

Observation Stays -- S-T-A-Y-S -- Coalition, statement from 3985 

the American Medical Association, a statement from the 3986 

College of American Pathologists, a statement from the 3987 
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Association of American Medical Colleges, a statement from 3988 

the American College of Radiology, a statement from Blue 3989 

Cross Blue Shield Association, from the Partnership for 3990 

Employer-Sponsored Coverage, from the American Federation of 3991 

State, County, and Municipal Employees, a statement from 3992 

AARP, and from Business Group on Health, SEIU, United 3993 

Healthcare Workers West, and Blue Shield of California. 3994 

So I ask unanimous consent to enter this into the 3995 

record.  I hear no objections. 3996 

[The information follows:] 3997 

 3998 

**********COMMITTEE INSERT********** 3999 
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Ms. Eshoo.  And at this time, with your -- with all of 4000 

our thanks, the subcommittee is adjourned.       4001 

[Whereupon, at 2:00 p.m., the committee was adjourned.] 4002 


