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Mr. Whitfield. I would like to call the hearing to order this
morning, and the subject, of course, is the hearing on EPA's CO2
Regulations for New and Existing Power Plants. And then, of
course, also you all have a proposed rule that is part of this
relating to a Federal Implementation Plan in the event states do
not act.

And, first of all, Ms. McCabe, we appreciate your being with
us this morning as the Acting Assistant Administrator. You've been
here many times before, and we genuinely appreciate your being
here.

At this time, I would recognize myself for five minutes for
an opening statement.

Not too many years ago, an autobiography was compiled of
Harry Truman and it was entitled, "Plain Speaking," and that's
what T intend to do with my opening statement today, just do some
plain speaking.

In July, the United States Supreme Court ruled in the
Michigan Case that EPA had acted unreasonably and beyond its scope
of authority on Utility MACT by not considering cost. And I was
really taken back a little bit by the response that Ms. McCarthy
and other spokesmen for EPA gave when they were questioned about
that Supreme Court decision.

Basically, every one of them said the regulation was
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finalized three years ago, the companies have already spent the
money, so everything has been accomplished, and so basically sort
of negating any emphasis on the Supreme Court's decision. And we
perceive that that's precisely what is going to happen with this
existing and new coal plant rule, that your goal is to have this
implemented; lawsuits we know are going to be filed, but you want
to have it implemented so that if the Supreme Court rules against
you, everything has already been done.

Now, on the new coal plant rule we have serious problems with
it. You know that. Initially, you gave as an example four plants
that showed that carbon capture sequestration could be used in
these coal plants. One was in Texas, which has not been built;
one was in California, which has not been built; one was in
Mississippi, which has had extensive cost overruns and without
significant investment from the federal government never would
have been built; and then you've got the Canadian plant, which
is really a unit, 110 megawatts. It costs over $1 billion a year.
So, there's not any practical way available for anyone using
reasonable cost figures to comply with this new rule, because the
emission standard is so low that it simply cannot be achieved.

And then on the existing coal plant rule you all talk
frequently about oh, we're flexible, and we're maximum

flexibility to the states, but you arbitrarily set the CO2
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emission caps for every state, so it's going to be extremely
difficult for many of the states to reach these caps.

Now, when I go down to the District in Kentucky and around
the country, I hear a lot about this is a rogue agency out to do
in the fossil fuel industry. Many people view you as nothing but
a political arm of the White House today, as a result of the
President's Georgetown speech in which he said, "I want EPA to
act." And you all have followed that rule and you've acted. You've
actually become a legislative arm, because Congress considered
cap and trade, Congress considered CO2 emissions, and Congress
did not act. And I've heard people at EPA and the President say
repeatedly, "Congress did not act, so we are going to act."

And not only did the Supreme Court invalidate our question
and call it unreasonable and acting beyond your scope of authority
under the Michigan Case, but also in the tailoring rule. It said
you went beyond your scope of authority. And then on this existing
rule, how can we ever forget that one of the preeminent
constitutional lawyers in the country, Larry Tribe, sat right
there and said, "You're burning the Constitution by these
actions." And you had to reverse about 30 years of legal opinions
of EPA itself in order to say you have the authority to act under
111 (d) .

So, we very much concerned about your running roughshod over
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the U.S. House of Representatives, U.S. Senate, the governors,
the attorney generals, the utilities, the people in the fossil
fuel industry, the employees, and the American taxpayers. And it's
interesting, the EIA recently reported 2014 electricity rates
went up 14 percent, and this year they anticipate them up another
10 percent, but coal prices are down, natural gas prices are down,
and oil prices are down; and, yet, all these independent reports
say they're going up because of regulations. So, this committee
we're going to continue to do everything we can do to stop you.
And not only that, but we're urging governors to take action to
stop you. And we know that lawsuits are going to continue to be
filed, and this will be a big issue in 2016.

So with that, my time has expired and I would like to
recognize at this time the gentleman from Illinois, Mr. Rush.

Mr. Rush. 2016 is right around the corner, Mr. Chairman, and
let us all buckle our seat with this wild ride to 2016. I want
to thank you, Mr. Chairman, for holding today's hearing on the
EPA's carbon rules. Certainly, to me, it feels like deja vu all
over again.

I also want to thank Assistant Administrator, Ms. McCabe,
for being here today. And as always, I look forward to your
thoughtful, insightful, and expert testimony on the matter at

hand.
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Mr. Chairman, today we will examine EPA's carbon regulation
for the exceedingly umpteenth time. At the very outset, I must
emphatically commend the agency for its open, its honest
responsiveness to stakeholders' concerns in issuing its final
rule.

Mr. Chairman, since the last time Ms. McCabe testified before
this subcommittee and after serious consideration of thousands
of comments from various stakeholders, EPA has made significant
changes to the Clean Power Plan.

In regards to timing, the compliance period was pushed back
from 2020 to 2022. In the interim reduction goals can be achieved
more gradually between 2022 and 2029, and states are provided
additional flexibility for reducing their emission from years
2022 all the way up to the year 2030.

Additionally, Mr. Chairman, EPA's final rule provides states
up to three years if necessary to submit a state plan and also
propose a model rule that makes it easier for states to adopt
interstate trading as many of them had requested.

No doubt, Mr. Chairman, in response to concerns voiced here
repeatedly, EPA's final rule now requires states to consider
reliability when developing their plans. It allows flexibility
to include a variety of approaches to achieving their goals, and

it provides a reliability safety valve for extraordinary
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circumstances. So, Mr. Chairman, after unprecedented public
outreach and engagement, EPA was able to finalize a rule that is
fair, that is flexible, and that demonstrates to the world that
the U.S. is, indeed, serious in its commitment to lower its carbon
imprint in order to address climate change.

And why are these rules so necessary and essential? Plainly
speaking, Mr. Chairman, from the vast majority of the American
people to the overwhelming majority of the world's climatologists
and scientists, from the leaders of the world's most advanced
nations to Pope Francis, it seems that almost everyone everywhere
understands that climate change is real, and is posing an
existential threat to the future of our home, this great planet
that we were given stewardship over. That is everyone except the
majority party in this Congress.

Plainly speaking, Mr. Chairman, as Mother Nature continues
to demonstrate annually year by year, extreme weather patterns
and catastrophic events occurring more frequently in every region
of our great nation, climate change is not a hoax. Climate change
is not a joke, and climate change is not something that this U.S.
Government can continue to ignore or to take lightly, Mr.
Chairman. Mr. Chairman, climate change is not a hoax. Let's take
it seriously. It's a serious matter.

Plainly speaking, Mr. Chairman, while the majority party
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continues to put its collective heads in the sand and ignore the
facts, devastating wildfires burn in the West, the Southeast
experiencing, "thousand year floods." The Midwest and Plain
States see record drought and crop loss, and the American people
are standing by anxiously awaiting for some leadership, some
leadership on this very important issue from you, from me, from
other elected officials, those of us who are members of this
Congress.

Mr. Chairman, I applaud the President and the EPA for
standing up to protect the environment on behalf of those families
out there waiting for their government to act.

Thank you, and I yield back the balance of my time.

Mr. Whitfield. Thank you, Mr. Rush.

At this time, the Chair recognizes the Ranking Member of the
Full Committee, Mr. Pallone, for five minutes.

Mr. Pallone. Thank you, Mr. Chairman.

I applaud EPA's efforts to finalize the Clean Power Plan,
which is an historic and important step in our ongoing battle
against the threat of unchecked climate change.

According to NOAA, 2014 was the warmest year ever recorded,
and nine of the ten hottest years have occurred since 2000. In
fact, this past summer was the hottest on record, and 2015 is well

on its way to surpassing last year's record. Every corner of the
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earth is going to be affected.

Representing a coastal area that saw firsthand the damage
done by Superstorm Sandy, I'm particular concerned about extreme
weather events and sea level rise. We're already experiencing
warmer and more frequent hot days, more frequent and heavier
rainstorms, drier and longer droughts, and more extreme high sea
levels. In the past week, North and South Carolina saw
unprecedented levels of rain, 16 people have died, and early
reports estimate billions of dollars in damage. And, sadly,
extreme weather like this has become the new norm.

As President Obama recently said and I quote, "Climate change
is no longer some far off problem. It's happening here, it's
happening now. We cannot wait for some future generation to take
action." To that end, EPA finalized a workable plan to reduce
carbon emissions from power plants which are the largest
uncontrolled source of manmade greenhouse gases in the U.S.

Overall, EPA engaged in an unprecedented level of outreach
and public engagement on the Clean Power Plan. The final rule
reflects extensive stakeholder input, including over 4.3 million
public comments, a series of listening sessions held across the
country, and scores of meetings with stakeholders across the
spectrum.

As a result of the comments received on the proposal, EPA
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made a number of changes to the final Clean Power Plan to insure
flexibility, affordability, reliability, and investment in clean
energy technologies. And the Clean Power Plan is not a
one-size-fits-all proposal for reducing emissions. It uses a
flexible state-based approach that takes account of each
individual state's unique capacity to reduce emissions from its
electricity sector. And in the final rule, EPA made changes to
the plan's building blocks to provide more flexibility for states
when determining the best way to achieve their individual goals,
while still providing compliance options and ample opportunity
for the use of energy efficiency to reduce carbon pollution from
power plants.

Now, EPA is not proposing the states act overnight. States
have until 2030 to meet their final goals, and the plan's interim
goals don't begin until 2022. Further, the final rule provides
additional flexibility for states to determine their own
individual compliance pathway. And EPA is encouraging states to
make early emission reductions by creating a Clean Energy
Incentive Program that will reward early investments in wind and
solar generation, as well as demand-side energy efficiency
programs implemented in low-income communities.

Ultimately, the Clean Power Plan represents a serious

commitment to climate action, and will result in climate benefits




208

209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

225

226

227

228

229

230

12

This is a preliminary, unedited transcript. The statements within
may be inaccurate, incomplete, or misattributed to the

speaker. A link to the final, official transcript will be posted on
the Committee’s website as soon as it is available.

of $20 billion, and health benefits of $14-34 billion. Increased
levels of carbon dioxide in our atmosphere are threatening the
health and well-being of all Americans, and this plan will protect
public health by avoiding 3,600 premature deaths, 1,700 heart
attacks, and 90,000 asthma attacks each year.

Let's not heed the absurd arguments on behalf of companies
that profit from the status quo. We've already heard from some
that EPA's plan is not legal, that it's unworkable, and that some
states may refuse to participate, but as I've said before, those
making such arguments aren't really interested in finding
solutions to our carbon pollution problem. They're not interested
in developing a plan to help us reduce emissions while still
maintaining a safe, reasonably priced electricity system.

They're more than welcome to ignore the facts and reject any
reasonable plan to address climate change, but let me tell you,
history will not treat them kindly. History is on the side of those
who want to act on climate change, those who believe in the power
of American innovation, and our ability to successfully meet any
challenge, and to look to the future rather than the past.

Frankly, we've already wasted enough time on legislation to
just say no to climate action, and now Congress must move on. What
we cannot do, as President Obama said, and I'11l close, and I quote.

He said is, "We cannot condemn our children to a planet beyond
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their capacity to repair."

I yield back, Mr. Chairman.

Mr. Whitfield. At this time, the Chair recognizes the
gentleman from Virginia, Mr. Griffith, for five minutes.

Mr. Griffith. Thank you very much, Mr. Chairman.

You know, it's interesting to assist states in developing
state plans, the EPA has proposed model trading rules. Let me read
you from pages 42 and 43 of your proposed rule setting forth a
federal plan. EPA states, "The EPA strongly urges states to
consider adopting one of the model trading rules which are
designed to be referenced by states in their rulemaking. Use of
the model trading rules by states would help insure consistency
between and among the state programs which is useful for potential
operation of a broad trading program that spans multi-state
regions or operates on a national scale."

Now, what's interesting about that is, I'm also going to
reference some quotes from the past, and not the distant past,
the recent past. "There is no cap and trade scheme provided for
under the Clean Air Act. For greenhouses gases, I should say, sir,
what I do know is what -- is that we are not planning any cap and
trade regulations or standards," former Administrator Lisa
Jackson in response to Representative Steve Scalise, February 9,

2011 in this room.
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Administrator Jackson and Assistant Administrator McCarthy
have stated publicly, "The agency has no intention of pursuing
a cap and trade program for greenhouse gases under the Clean Air
Act. The agency reaffirms those statements here." August 3rd,
2011.

"Both former Administrator Jackson and I have said in the
past that the EPA has no intention of pursuing a cap and trade
program for greenhouse gases, and I continue to stand by those
statements." May 15, 2013 in a letter to Chairman Upton.

"The Clean Power Plan is not a cap and trade program. It's
not going to be designed like a cap and trade program. This is
not an opportunity for us to impose a cap. That's not what it looks
like." Administrator Gina McCarthy in response to Senator
Heitkamp on March 14 in a panel in the video.

You know, the problem is, is that it looks like a cap and
trade program. You call it a model trading plan. You say that if
the states don't come up with an appropriate plan, the federal
government will come in and help them develop a plan; perhaps a
cap and trade-type plan.

I was elected in 2010. A 28-year incumbent went down because
he voted for a cap and trade plan. You're not only showing
disrespect to the Congress, disrespect to what I believe the

Supreme Court told you in the Mercury rule. You're also showing
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disrespect to the voters of this country that turned down an awful
lot of folks. The cap and trade is not a policy this United States
should follow, and so I would submit to you that you probably need
to look someplace else. I don't think you have legal authority
for this rule, as you know. That will be debated in the courts,
but just like the Mercury rule, which was found that you all had
overreached and had to go back to the drawing board; those jobs
in my district are already gone before the Supreme Court could
make a ruling.

With that, Mr. Chairman, I would yield to the gentleman from
West Virginia, Mr. McKinley.

Mr. McKinley. Thank you.

Mr. Chairman, I had the opportunity on Friday to take
Congressman Welch from Vermont to an underground coal mine in West
Virginia, and prior to that going underground we had a chance to
sit down and talk with about 12 unemployed coal miners that have
lost their job, and to look them in the eye to understand what
can we do? What's happened? And, universally, Ms. McCabe,
universally they said it's regulations. Regulations are what --
we have had seven power plants in West Virginia here have been
shut down, 45 percent of our coal miner workforce has been
unemployed. And they were saying watch the regulations, so I just

want to share with you, here is this list that's 20-some pages
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long —-- feet long of over 1,500 regulations that have been imposed
under this Administration on coal mines, and coal companies, and
coal miners.

It's no wonder they can't find jobs. They're willing to go
someplace else, but they can't sell their home. They're living
in communities of 1,000 people and they'll go to another place
to work someplace else, but they can't sell their home. That's
their equity.

This Administration has taken us in West Virginia from the
fifth best unemployment rate to the fifty-first unemployment rate
in the nation because of these 1,500 regulations. I think it's
got to stop, and for anyone to testify before us and say this is
fair, look them in the eye. Look them in the eye, that coal miner,
and say it's fair that you just lost your job because of our
regulations. I don't think that you can do that.

I yield back my time.

Mr. Whitfield. The gentleman yields back, and that concludes
the opening statements.

So, Ms. McCabe, at this time you're recognized for five

minutes for your opening statement. Thank you.




320

321

322

323

324

325

326

327

328

329

330

331

332

333

334

335

336

337

338

339

340

341

342

17

This is a preliminary, unedited transcript. The statements within
may be inaccurate, incomplete, or misattributed to the

speaker. A link to the final, official transcript will be posted on
the Committee’s website as soon as it is available.

STATEMENT OF JANET McCABE, ACTING ASSISTANT ADMINISTRATOR, OFFICE

OF ATR AND RADIATION, U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. McCabe. Thank you very much, Chairman Whitfield, Ranking
Member Rush, and members of the subcommittee. I really appreciate
the opportunity to testify before you today on EPA's Carbon
Pollution Regulations for New and Existing Power Plants.

My testimony will focus mostly on the regulations for
existing plants, also known as the Clean Power Plan. On August
3rd, President Obama and EPA Administrator Gina McCarthy
announced the final Clean Power Plan, a historic and important
step in reducing carbon pollution from power plants that takes
concrete action to address climate change, as well as final
standards limiting carbon pollution from new, modified, and
reconstructed power plants, and a proposal for a federal plan and
model rules that demonstrate clear options for how states can
implement the Clean Power Plan in ways that maximize flexibility
for power plants in achieving their carbon pollution obligations.

Shaped by a process of unprecedented outreach and public
engagement that is still ongoing, the final Clean Power Plan is
fair, flexible, and designed to strengthen the fast-growing trend
toward cleaner and lower polluting American energy. It sets strong

but achievable standards for power plants and reasonable goals
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for states to meet in cutting the carbon pollution that is driving
climate change tailored to their specific mix of sources. It also
shows the world that the United States is committed to leading
global efforts to address climate change.

The final Clean Power Plan mirrors the way electricity
already moves across the grid in this country. It sets standards
that are fair and consistent across the country and that are based
on what states and utilities are already doing to reduce CO2 from
power plants. And it gives states and utilities the time and a
broad range of options they need to adopt strategies that work
for them.

These features of the final rule along with tools like
interstate trading and emissions averaging mean that states and
power plants can achieve the standards while maintaining an ample
and reliable electricity supply and keeping power affordable.

When the Clean Power Plan is fully in place in 2030, carbon
pollution from the power sector will be 32 percent 2005 levels,
and the transition to cleaner methods of generating electricity
will better protect Americans from other harmful air pollution,
too; meaning we will avoid thousands of premature deaths and
suffer thousands fewer asthma attacks and hospitalizations in
2030 and every year beyond.

States and utilities told us they needed more time than the
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proposal gave them, and we responded. In the final rule, the
compliance period does not start until 2022, the interim
reductions are more gradual, states can determine their own glide
path and any state can get up to three years to submit a plan.

We heard the concerns about reliability. We listened, and
we consulted with the planning and reliability authorities, with
FERC and the Department of Energy. The final Clean Power Plan
reflects this input, and it includes several elements to assure
that the plan requirements will not compromise system
reliability. In addition, to provide an extra incentive for states
to move forward with plan investments we're creating a Clean
Energy Incentive Program that will recognize early progress.

Since issuing the final Clean Power Plan, EPA has continued
to engage with states, territories, tribes, utilities, industry
groups, community organizations, health and environmental
groups, and others. To help states and stakeholders understand
the Clean Power Plan and to further support states' efforts to
create plans that suit their needs, EPA has developed a variety
of tools and resources which are largely available on our website,
and we remain committed to assisting states with development and
implementation of their state plans.

We're convinced both by our analyses and our experiences that

both the carbon pollution reduction called for under the Clean
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Power Plan will extend the trajectory of the last 40 years when
we cut air pollution in this country by 70 percent while our
economy has tripled.

I, again, thank the committee for inviting me to speak on
the Agency's work to implement our nation's environmental laws
to protect public health and the environment, and I look forward
to your questions.

[The prepared statement of Ms. McCabe follows:]
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Mr. Whitfield. Thank you, Ms. McCabe. And I recognize myself
for five minutes; questions.

When do you expect the two rules to be published in the
Federal Register?

Ms. McCabe. Congressman, we're working with the Office of
the Federal Register. They will make the decision about when to
publish it. We expect it to be in the second-half of October, and
we're working with them to resolve all the little formatting
things that is a routine part of getting a rule published in the
Federal Register.

Mr. Whitfield. Now, did you finalize the rule in August? Is
that right; those two rules?

Ms. McCabe. That's right.

Mr. Whitfield. And you're working with the Office of the
Federal Register.

Ms. McCabe. Correct.

Mr. Whitfield. And who makes the decision on when it's
published?

Ms. McCabe. The Office of the Federal Register makes the
decision. There's a routine set of steps that we do whenever we
finalize a rule. We work on fixing any typos and all that sort
of thing. We submit it to the Office of the Federal Register, and

we work with them to resolve any issues that they have, but they
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make the final decision.

Mr. Whitfield. And how many pages in these rules?

Ms. McCabe. There's several thousands of pages in the rules.

Mr. Whitfield. I mean, 2,000, 3,000, 4,000°?

Ms. McCabe. I think the 111(d) rule is about 1,500 pages,
and the other rules are less than that.

Mr. Whitfield. Well, you know, it's important that they be
published in the Federal Register because, as you know, lawsuits
have already been filed, but they were filed before they were
published.

Ms. McCabe. Yes.

Mr. Whitfield. And if they're not published, then there's
no standing to bring the suit. So, you think they'll be published
in October?

Ms. McCabe. Yes, I do.

Mr. Whitfield. This month?

Ms. McCabe. Yes. We've moved this along very expeditiously
given the size of the rule and the number of the rules.

Mr. Whitfield. Now, under the NACS rules, normally EPA gives
states three years to come up with a plan. This 111(d) is
unprecedented, never been used in this way before. You changed
your legal opinions because prior to this, your lawyers have said

we can't operate this way under 111 (d). But why are you giving
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states only like 13 months to issue a final plan, when under the
NACS rule you give them up to three years?

Ms. McCabe. Yes.

Mr. Whitfield. This is more complicated.

Ms. McCabe. No, they actually do have up to three years under
the -- -

Mr. Whitfield. No, no, wait. You give them one year to submit
the plan and then they have to come and ask permission for an
additional two years. Is that correct?

Ms. McCabe. The rule is clear that states can have up to three
years to do their plan.

Mr. Whitfield. Do you have -- okay. So, what is the magic
of September 20167

Ms. McCabe. The rule says that by September of 2013, they
either submit a plan. Some states indicated to us that they were
well on their way and could meet an early deadline.

Mr. Whitfield. The rule says that they have to have the plan
filed by September 2016.

Ms. McCabe. Or an initial submittal that gives essentially
a status report of the work that they're doing, and a request for
additional time. And we'd made it clear -- -

Mr. Whitfield. And who makes the decision that that request

will be granted?
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Ms. McCabe. The EPA will make that decision.

Mr. Whitfield. You make that decision.

Ms. McCabe. We've been very clear of the elements that are
required.

Mr. Whitfield. Are you required to give them an extension,
or 1s that at your discretion?

Ms. McCabe. If they meet the elements of an initial
submittal, we will give them an extension. That's quite clear.

Mr. Whitfield. Now, let me ask you this. Under the new rule,
all of us are still scratching our heads. You picked out these
four sites. The Boundary Dam Facility in Canada appears to be the
only coal project using CCS, Carbon Capture Sequestration, that
is actually producing electric power today, the only facility in
the world. Is that your understanding?

Ms. McCabe. I wouldn't want to speak to the whole world. That
one has been operating for a year. As you know, of course, the
technology is being used in other facilities.

Mr. Whitfield. Now, let me just say this. I want to note for
the record, according to an August Department of Energy
communication to a committee hearing record, DOE confirmed that
this small Canadian project, 110 megawatts, has and is not likely
to achieve the technology-readiness level that demonstrates a

commercial scale power system with CCS can operate over the full
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range of expected conditions. No one expects to be able to meet
this standard of 1400, what is it, 1400 pounds of carbon dioxide
per megawatt hour. That's the standard. Right?

Ms. McCabe. Well, if I could speak to that, Congressman, I'd
like to, because you reference the standard itself. I think you
know that the standard that we finalized in 111(d) is less strict
than the standard that we proposed. That was based on our review
of all the information that we --

Mr. Whitfield. Whether it's less strict or not, the final
is 1,400 pounds of CO2 per megawatt hour. Is that correct?

Ms. McCabe. That's correct.

Mr. Whitfield. Now, you know the cleanest plant operating
in the U.S. today is the Turk plant, Texarkana, Arkansas, built
about two or three years ago. It's at 1,800 pounds, so there's
no way to meet this standard.

My time has expired, so I'll recognize the gentleman from
Illinois, Mr. Rush, for five minutes.

Mr. Rush. Madam Assistant Administrator, the last time you
were here, you and I spoke about the impact that the Clean Power
Plan would have on minorities and low-income communities, and at
that time you assured me that the EPA would take into account those
disadvantaged communities before the final rule was issued. Has

there been any outreach to disadvantaged communities by the EPA
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before the issuance of this rule? And does the EPA provide any
guidance to states for how to make sure that their plans take into
account the impact on minorities and low-income communities?

Ms. McCabe. Yes, indeed, Congressman. I know this is a
concern that you've asked us about before, so a couple of things
I want to say in response.

First of all, we've had extensive outreach with community
groups. We know, and you reflected in your opening remarks that
the impacts of climate change and air pollution are severely felt
by low-income and minority communities across the country.
They're among the most vulnerable. They are also communities that
we're concerned about in terms of keeping electric rates
affordable, and keeping jobs in those communities, so we focused
on that a lot.

So, we spent a lot of time listening to community groups and
talking with states. We made clear in the final rule that states
needed to pay attention to involving, providing opportunities for
meaningful involvement for communities all across their states.
We asked them to tell us how they were going to do that. We didn't
micro manage and tell them exactly how to do it, but we have lots
of tools available to help states do that.

We also indicated that we intend in future years after the

rule is in place and working to go back and take a look at air
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pollution levels in those communities and make sure that the
public health protections that this rule promises have been
delivered in a fair way across our states, and truly protect those
vulnerable communities.

Mr. Rush. Other rules were supposed to invest in cleaner and
more efficient energy measures such as the CCP proposes, and also
provide help to the most vulnerable communities. Are there any
incentives in the final rule for disadvantaged communities who
might want to participate in a clean green economy? And can you
give me an example, say Appalachia, how does Appalachia respond
to the Clean Power Plan?

Ms. McCabe. Yes. So, probably the best example of incentives
that you asked about, Congressman, is the Clean Energy Incentive
Program, which provides additional incentives for states that
want to get going early and, in particular, invest in wind and
solar, but also in energy efficiency programs in low-income
communities. We felt that it was important to provide extra
incentives to get those projects going early. And, of course,
energy efficiency while not a basis for the rates that we set in
the Clean Power Plan, is a very affordable, cost-effective, and
positive means that states and utilities can build into their
compliance plans.

Your question about coal country, you know, is a very, very
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serious and valid one. The final design of the Clean Power Plan
is so flexible for states, especially in their ability to work
regionally, and for the utilities to work regionally. That will
provide the states the ability to make sure that they're
preserving and protecting the important things for their states.
And we predict through this plan that coal will still be a very
substantial source of energy in this country well into the future,
and it's partly because of the flexible design of the rule.

Mr. Rush. Thank you, Mr. Chairman.

Mr. Whitfield. The gentleman yields back. At this time, the
Chair recognizes the gentleman from Texas, Mr. Barton, for five
minutes.

Mr. Barton. Thank you, Mr. Chairman. It's good to have you
here, Ms. McCabe. We appreciate your courtesy of coming to talk
to us.

I think it's a true statement that back in 1990 when we passed
the Clean Air Act amendments, Chairman Upton and myself were the
only two members of the committee currently that were also on the
committee then. I don't think any of the senior Democrats were
on the committee at that time, but if they were, I apologize. In
any event, the Full Committee Chairman was John Dingell of
Michigan. He spent several years putting together the coalition

of which I was a small part of to move that bill through this
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committee, and through the Congress.

My recollection is that we spent an inordinate amount of time
working on the acid rain title which implemented a nationwide
emissions trading program for SO2. There were numerous
stakeholder meetings. I remember going to the White House to meet
with President Bush and Governor Sununu. I remember numerous
Congressional hearings. I mean, we spent a lot of time on that.

We spent no time on section 111 (d) of the Clean Air Act, none.
Do you have any records at EPA that indicate the Congress spent,
I mean, any public time at all on this minor provision?

Ms. McCabe. I really don't know, Congressman.

Mr. Barton. Yes. Well, they didn't. I mean, I -- now you're
using, not you personally but your Agency is using section 111 (d)
to give the EPA basically total authority to create in a regulatory
fashion a cap and trade program for carbon dioxide, which there
was no intent in the Congress in the early '90s, no legislative
record, no background at all. Your own attorneys at the EPA think
it's uncertain. You know there's going to be a court case on this,
and yet you're trying literally to create in a regulatory fashion
what the Congress has refused to do in a legislative fashion. I
think that's just wrong.

Can you tell this committee or this subcommittee where

section 111 (d) spells out clearly and specifically that the EPA




606

607

608

609

610

611

612

613

614

615

616

617

618

619

620

621

622

623

624

625

626

627

628

30

This is a preliminary, unedited transcript. The statements within
may be inaccurate, incomplete, or misattributed to the

speaker. A link to the final, official transcript will be posted on
the Committee’s website as soon as it is available.

has the authority to set mandatory emission limits, requirements
that extend well beyond the actual sources being regulated?

Ms. McCabe. Well, Congressman, I appreciate you asking this
question because it's obviously on everybody's minds. So, the
first thing that I want to make absolutely clear is that the Clean
Power Plan does not set in place a cap and trade program.

Mr. Barton. I beg the -- how can you say that with a straight
face?

Ms. McCabe. Well, because that's what the rule sets. The rule
sets -——- -

Mr. Barton. With all respect, ma'am, in the State of Texas
we're going to have to shut down existing coal plants and build
more wind power than the rest of the world has. If that's not a
cap and trade program, what the heck is it?

Ms. McCabe. Texas, by the way, is doing an awesome Jjob in
terms of wind power. It's incredible opportunities to do that.

The reason that I'm disagreeing with you respectfully,
Congressman, is because the way the rule works is it establishes
an emission rate of CO2 emissions for coal and gas-fired power
plants. That is the way section 111 has traditionally worked, and
that's the way it's working here. So, that is the primary starting
point, 1is that rate.

We then in the rule provide options and flexibilities largely
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in response to input and requests that we got from states and the
utility industry to provide alternative ways for them to comply.

Mr. Barton. Well, with all respect, my time is about to
expire, but if this rule goes through, and I hope it doesn't, Texas
has to build more wind generation than any other nation in the
world currently has. Now that's a fact. And the problem is, even
in Texas we can't make the wind blow when the EPA says it has to.
I mean, it's simply not going to work.

I respect your integrity, I respect your commitment to what
you do but, again, I was here in 1990. I voted for the Clean Air
Act amendments. Your Agency is trying to do with it something that
it was never intended to. We would have put it in, you can guarantee
that John Dingell would have put it in if that's what the intent
of the Congress was.

With that, Mr. Chairman, I yield back.

Mr. Whitfield. The gentleman's time has expired. At th is
time, the Chair recognizes the gentleman from New Jersey, Mr.
Pallone, for five minutes.

Mr. Pallone. Thank you, Mr. Chairman. And thank you, Ms.
McCABRE, for your testimony.

The Clean Power Plan is an important step in reducing
emissions from power plants, the nation's largest source of carbon

pollution. And today we've heard about the actions that EPA has
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taken to create strong, fair, and flexible standards that will
put us on the path to a clean energy future and help avoid the
worst impacts of climate change.

However, despite the overwhelming scientific evidence and broad
public support we continue to hear a litany of arguments from the
GOP for why we shouldn't act, you know, climate change is a hoax.
They say carbon dioxide is not a pollutant, EPA is a rogue agency
with no authority to limit carbon pollution.

I'd like to give you an opportunity to respond to a few of
these assertions. And first, you know, yes or no, is carbon dioxide
a pollutant?

Ms. McCabe. Yes, it 1is.

Mr. Pallone. Can you briefly explain why EPA has the
authority to address carbon pollution from power plants?

Ms. McCabe. Well, the Clean Air Act directs EPA to address
public health and environmental issues that result from air
pollution. The Supreme Court has confirmed that. One key authority
in the Clean Air Act that has been used many times to address air
pollution from industrial facilities is section 111, which
directs us to look at the range of approaches that industries are
using to control air pollution, in this case C02, and to set
emission standards based on what's known as the Best System of

Emission Reduction. That's things that the best companies are
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doing already, and to require that over time that's where
everybody end up in terms of their emissions. So, that's where
our authority comes from to do this rule.

Mr. Pallone. All right. Is there any way we can reduce our
emissions by enough to avoid the worst impacts of climate change
without controlling carbon pollution from power plants?

Ms. McCabe. Power plants are the largest stationary source
of CO2 in the country. They are substantial. We are taking steps
to address CO2 emissions from the mobile source sector and from
other sectors, but this is a global problem, of course, and the
U.S. cannot solve it alone. But for us to take meaningful steps
we need to look at the power sector, as well as mobile sources.

Mr. Pallone. I've also heard from my Republican colleagues
that they say that no one goes to the hospital for breathing in
carbon pollution so there can't be any real public health benefits
from limiting carbon pollution from power plants. Could you
explain how the Clean Power Plan will help protect public health
and welfare?

Ms. McCabe. Yes, and there's increasing science every day
on these issues. CO2 emissions are affecting the global climate
and are leading to changes in the way our world responds to those
levels in the atmosphere in a way that affects public health very

directly. Temperatures get hotter, there are droughts, there are
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wildfires, there are unpredictable and more severe storms. These
can lead to a number of public health issues related to respiratory
issues when there's more ozone because of hot weather, when the
allergen seasons are longer because of changes in vegetation,

vectors change their habitats and the length of their seasons.
All of these things can lead to significant public health issues,
as well as the disruption that can occur in our communities as
a result of more severe flooding, or drought, or other severe

weather.

Mr. Pallone. I know that in our previous hearings you've
discussed the unprecedented outreach efforts undertaken by EPA
to inform the development, to inform the public about the proposed
rule. So, I just wanted to hear a little bit now about outreach
on the final rule. Could you please briefly comment on EPA's
outreach to both the interested stakeholders and the public, and
how this engagement has been reflected in the final rule?

Ms. McCabe. Yes, certainly. I mean, I have talked about the
outreach that we did during the development of the rule, literally
hundreds of meetings across the country. You referred to some of
them yourself. We haven't stopped, so as soon as the rule was out
we started engaging people. We've had numerous and continuing
opportunities, especially with our state co-regulators as they're

starting to really think about the choices that they want to make,
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so we have regular opportunities to meet with them. In fact, I
was with a group of state air directors just this week, as were
some of my staff, to talk about these issues.

We're continuing to engage with the public through webinars,
and visits with them at appropriate venues that they might invite
us to. We have robust and ongoing relationships with the utility
industry, and with all of the various agencies on the energy side
that help make sure that utilities are moving forward in a way
that's going to protect reliability, and help them plan ahead.
So, all of that is well underway, very robust, and we intend to
continue it.

Mr. Pallone. Thank you very much. Thank you, Mr. Chairman.

Mr. Whitfield. The Chair recognizes the representative of
the Houston Astros for five minutes, Mr. Olson.

Mr. Olson. I thank the Chair.

I know all of us have former Chairman Dingell in our prayers.
He is in the hospital with a heart issue, but he'll be fine. He
was quoted in the paper yesterday saying, "Being old sucks." But
please lift him up in your prayers.

My first question, Ms. McCabe, is when fully rolling, EPA
wants existing coal plants to hit a standard of 1,305 pounds of
CO2 per megawatt hour. That is pretty aggressive. It's a nightmare

for some states, and expensive for rate payers. But here's what
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I find more stunning; your standard for new plants is 1,400 pounds
per megawatt hour. In other words, your new rule says existing
coal plants have to be even cleaner than a brand new one.

People I've talked to back home said they've never seen this.
They know that it's harder and more expensive to retrofit a plant
than to build a new one from scratch with the best controls.

Don't you agree that it's unusual to make these rules tougher
for existing plants than new ones? Has EPA ever thought it's okay
for newer to be dirtier?

Ms. McCabe. I'm glad you asked that, Congressman, because
I've heard that, and there's confusion about it, but there's a
pretty straightforward answer to that; which is that the
difference between a standard for a new plant and a standard under
111 (d) .

For existing facilities, there are a variety of
opportunities that the utilities have through the way they manage
their fleets and the mix of fuels that they use, and moving towards
cleaner enerqgy, which they are doing to on average bring that
carbon intensity down. And they have years to do it, and the
averaging time for the standard is very long. It's measured in
years or multiple years.

A new plant under the Clean Air Act whether it's a power plant

or some other kind of plant, in this case power plant, needs to
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meet that emission rate right away as soon as it's built; so if
a plant started up in a year or two, they would be expected to
meet that rate all the time on a much shorter term averaging time
continuously. So, they work very differently in a way that if you
think about it that way, makes a lot of sense.

Mr. Olson. Ma'am, people back home respectfully disagree,
but one other question which I'd like to ask with my remaining
time is, according to IEA, current global emissions of carbon are
somewhere around 36 billion tons per year, that ballpark. Others
say it's closer to 40 billion tons per year. Either way, we know
America is not the top source. As billions of people in developing
countries get their first cars, their first light bulbs, it will
keep rising.

EPA's analysis says the way to approach this rule, reduce
carbon emissions by 232 million tons per year in the next decade.
I'm just an old Naval aviator who did math on a knee board with
a lead pencil in my airplane, but my rough math says if we hit
that goal tomorrow, we'd decrease carbon by .065 percent, or 0.58
percent. The world's exposure of carbon will dwarf our reductions.
The main reason for this rule is climate change. Is that correct;
yes or no, ma'am?

Ms. McCabe. Yes.

Mr. Olson. So, how do you think this rule will impact global
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temperature?

Ms. McCabe. No one rule is going to address the problem of
climate change, Congressman. This is going to take a global
solution. The United States is one of the largest emitters of CO2
in the world, and we have a responsibility to take the steps that
we can take in order to help push in the direction of addressing
this significant public health issue.

Mr. Olson. How does it affect sea levels, ma'am; going up,
down, I mean, how do you know?

Ms. McCabe. Sea level is rising as a result of this global
threat. This is a step that the United States is taking in order
to contribute to addressing this global problem.

Mr. Olson. One final question. Am I safe to assume that EPA
could revisit this new source of rules in the future, and that
rules on natural gas plants might get tougher like coal today,
natural gas lumped in with coal in the future? Could that happen,
possibly?

Ms. McCabe. Well, under the Clean Air Act, EPA is required
to revisit its technology rules on a regular basis. And we're also,
as you know, I think looking at rules for the oil and gas industry,
working with the industry on sensible ways to reduce emissions.

Mr. Olson. I'm out of time. I close by saying Go Astros. I

yield back.
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Mr. Whitfield. The Chair recognizes the gentleman from
California, Mr. McNerney, for five minutes.

Mr. McNerney. Thank you, Mr. Chairman. Mr. Chairman, I ask
-- actually, I implore my Republican colleagues to embrace carbon
sequestration. I do this every time I get a chance to talk about
it. The atmosphere is not a garbage dump, especially in the United
States we need to be responsible for what we're putting into the
air.

Now, we repeatedly have heard this morning about the
manifestations of climate change. These are real, they're getting
more severe. Soon enough these impacts are going to be severe
enough that the public will demand that high carbon emitters such
as coal-fired power plants be shut down, so ignoring the carbon
emission problem until that day will condemn the coal industry
to extinction. For your own sake, especially if you're a coal mine
Republican, please embrace carbon sequestration.

Ms. McCabe, in California we've made significant strides
toward increasing our use of renewable energies and cutting our
greenhouse gas emissions. California passed legislation to reduce
greenhouse gas emissions to 1990 levels by the year 2020, and
Governor Brown recently set a goal of an additional 40 percent
reduction in greenhouse gas emissions by the year 2030. So, when

writing the Clean Power Plan, did the EPA look at early state
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actions as a model, as a potential model?

Ms. McCabe. We certainly looked at everything that all states
are doing, and California is one that is out ahead on this. There
are several other states that are moving forward on this, and
that's our job under the Clean Air Act, is to look at what the
industry is doing in its current operations, and where those
technologies and approaches are good at reducing carbon emissions
to make sure that that's what we build into the standard.

Mr. McNerney. Good. Well, when creating the final rule did
you insure that each state has the flexibility to implement the
Clean Power Plan in a way that is most efficient and effective,
and also insuring reliability?

Ms. McCabe. We did. And, in fact, we provided a lot of
flexibility and a lot of choice in the final rule to make sure
that we could accommodate states like California that already had
plans in place, and states that did not yet have plans in place,
and also to accommodate the wide range of energy mix across the
country from states that are significant coal users to states that
are not. So, lots and lots of flexibility is built in.

Mr. McNerney. Do you believe that the Clean Power rule has
given China and India motive to produce their own carbon emission
reduction plans?

Ms. McCabe. I think that the United States going forward with
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this rule has been a significant factor in the international
debate. In fact, as soon as we proposed the rule that was the topic
of discussion in many international conversations. And I do
believe it has been influential in the international commitments
that we're seeing from other countries.

Mr. McNerney. So even though the Clean Power Plan won't solve
the carbon plan by itself, it's given significant impetus
worldwide to help other countries reduce their carbon emissions
and get the world to a better place in terms of the total carbon
emissions that are being produced.

Ms. McCabe. I believe so. It's shown real leadership from
the United States.

Mr. McNerney. Thank you. How does the final rule address
states that may need more time to reach their carbon reduction
goals?

Ms. McCabe. So, we built more time into the rule in terms
of the starting date. Through the comment period we heard more
about that, about the starting date than about 2030, so we moved
the starting date from 2020 to 2022, and also smoothed that glide
path down from 2020 to 2022. And based on the information we had,
we were pretty comfortable that that met the needs that we were
hearing from the utility industry, in particular, about the time

that they would need to make the investments that they would need
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to make.

Mr. McNerney. And that takes into account the reliability
issue. Reliability is certainly an issue I've heard from -- -

Ms. McCabe. Yes.

Mr. McNerney. -- -utilities across the country. They need
to make sure that they're not going to be put in a position where
they lose power for their customers.

Ms. McCabe. Oh, that's absolutely true. I mean, that was made
in the context of reliability concerns, and so adding additional
time was one key part of that. We did some other things, too, in
the final rule to make sure we were paying attention to that,
especially in consultation with FERC. We included a reliability
safety valve in case there's an unforeseen situation that folks
were very keen to have us include. States also have the flexibility
to come in partway through the plan and say something's happened
that we didn't expect. We need to adjust our plan. So, lots of
things are built in to make sure that the reliability of the system
is protected.

Mr. McNerney. Thank you, Mr. Chairman.

Mr. Whitfield. The gentleman yields back. At this time, the
Chair recognizes the gentleman from Illinois, Mr. Shimkus, for
five minutes.

Mr. Shimkus. Thank you, Mr. Chairman.
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Ms. McCabe, one way to measure the impact of your rule is
to look at what is expected energy mix would be without the rule
using what is called a reference or base case, and then what the
projected energy mix would be with the rule. Do you agree?

Ms. McCabe. Those are the kinds of things that we would look
at, sure.

Mr. Shimkus. Yes, you agree, that's how we do it.

Ms. McCabe. Right.

Mr. Shimkus. Or that's how you should do it. When EPA proposed
its rule on June 14, it projected a base case that said there would
be an estimated 244 gigawatts of coal generation in 2020 under
existing regulatory and economic conditions. Does that sound
right to you?

Ms. McCabe. You know, I -- -

Mr. Shimkus. It's right here. Say yes. I can show it to you.

Ms. McCabe. Okay.

Mr. Shimkus. Today, EPA says that the base case shows an
estimated 208 gigawatts of coal generation capacity by 2020. My
understanding is there have been no significant regulations or
economic changes since your first estimate, so can you explain
why EPA would eliminate 36 gigawatts of coal generation from its
baseline?

Ms. McCabe. So, we look to information that's put out by other
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agencies who follow these issues.

Mr. Shimkus. Okay, 244 in June, 208 in August of '15. that's
72 power plants.

Ms. McCabe. We know that there are trends in the industry
that are moving away from the older coal -- -

Mr. Shimkus. 36 gigawatts of power.

Ms. McCabe. And more gigawatts are coming -- -

Mr. Shimkus. Okay, let me go to the next question. According
to EPA's data when it eliminated all that coal generation from
last year's baseline, 31 gigawatts, 70 power plants of coal
capacity drop off in 2016 alone, one year. You're projecting 70
coal-fired power plants to drop generating in one year. Will you
please explain why EPA in one year's time has eliminated that 31
gigawatts?

Ms. McCabe. Congressman, we're not eliminating power plants.
We're reflecting information that we have about what's -- -

Mr. Shimkus. Your baseline of the initial rule, you dropped
off 31 gigawatts of generation in a year, 70 power plants.

Ms. McCabe. But not all of that would be -- -

Mr. Shimkus. Could I ask you to give us a detailed explanation
about this for the record?

Ms. McCabe. We'd be happy to follow-up with that.

Mr. Shimkus. Okay. In total, EPA projects 214 gigawatts of
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coal capacity in 2016, while the Department of Energy's
Information Agency, administration projections are 261
gigawatts. Can you explain why the Energy Information Agency says
261 gigawatts of power, coal-fired power, and you say 2147

Ms. McCabe. I'll be happy to get back with you on that,
Congressman.

Mr. Shimkus. Thank you very much. For the record, I would
appreciate that.

In March of 2015, EPA estimated 238 gigawatts of coal
generation in its baseline, then just a few months later in August
that number dropped to 214 gigawatts, in just a few months. Will
you please explain why EPA according to its own documents
eliminated between March and August of this year, 23 gigawatts
of coal generation from its baseline. That would be about 46 power
plants. What possibly could change in a few months time?

Ms. McCabe. Again, Congressman, we'll be happy to provide
a thorough explanation of -- -

Mr. Shimkus. For the record -- -

Ms. McCabe. -- - all of those numbers for the record.

Mr. Shimkus. Okay. Now, the last question. Would you agree
that if EPA is underestimating coal power capacity in the baseline
of this rule, the agency is significantly under-reporting the

impacts of its rule on coal generation?
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