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I. Introduction and Executive Summary

Inherent in the Constitution is the division of powers between the legislative, executive
and judicial branches; a federal agency can take only those actions authorized by statute. The
proposed rule violates the clear, unambiguous language of the Clean Air Act (the “CAA”) and
the core constitutional principles and precedent under the Tenth Amendment by seeking to usurp
the States’ traditional authority over protecting the environment and ensuring a reliable supply of
affordable energy for their citizens. In keeping with the bedrock principles of federalism
embodied in the Tenth Amendment, Congress has long maintained a “bright line” federal-state
divide that reserves to States traditional jurisdiction over electric generation resources within
their borders. This “bright line” is reflected in the federal-state balance struck by both the
Federal Power Act (“FPA”) and the CAA.

By way of background, Thomas Scott served as a U.S. District Court Judge and U.S.
Attorney for the Southern District of Florida. Charles W. Pickering, Sr. served as a U.S. District
Court Judge before his appointment to the Fifth Circuit U.S. Court of Appeals. As former
members of the federal judiciary, we are sensitive to those instances where federal agencies
propose to overstep statutory authority, especially when the proposed action contradicts the
framework of cooperative federalism.

Breaking with all prior precedent under Section 111 of the CAA, the Environmental
Protection Agency’s (“EPA”) June 18, 2014 proposed rule seeks to establish carbon dioxide
(“COy”) emission guidelines for existing fossil fuel-fired electric generating units (“EGUSs”)
under Section 111(d) that cannot be achieved solely by emission control systems implemented
by or at the affected stationary source.! Rather, the EPA has proposed a so-called “plant to plug”
approach of limiting emissions from the entire electric utility sector of the U.S. economy—the
collective stationary sources that generate electricity, the transmission and system operators that
transmit and distribute electricity, the consumers that use electricity, and even the States that
oversee their electric utility systems.

The EPA achieves this approach through its unprecedented and unfounded interpretation
of the “best system of emission reduction” (“BSER”), which rests on four “building blocks”
designed not only to reduce the CO, emission rate of the affected and existing EGUs, but also to
reduce the overall demand for electricity. These building blocks would, for example: require
redispatch to generating units that emit less CO,, such as natural gas combined cycle (“NGCC”)
generators; increase dependence on zero-emitting resources such as wind, solar and nuclear; and
increase energy efficiency programs to reduce overall electricity demand.

Notwithstanding the laudable goal to reduce CO, emissions on a national level, such
reductions must be achieved in a manner that is authorized by the CAA, is consistent with the
principles of federalism embodied in the Tenth Amendment of the U.S. Constitution, and allows

' Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 79
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the States to meet their historic obligation of “keeping the lights on” by ensuring a reliable
supply of affordable electricity for their citizens. The proposed rule fails on all accounts.

First, the proposed rule plainly exceeds the limits on the EPA’s authority under Section
111(d) of the CAA. To begin, the text of the statute prevents the EPA from promulgating any
regulations under Section 111(d) for existing fossil fuel-fired EGUs because they are already “a
source category which is regulated under section [112 of the Clean Air Act].”> The EPA has
already promulgated a national emission standard under Section 112 for fossil fuel-fired EGUs
for certain hazardous air pollutants. Although those Section 112 standards do not relate to
carbon dioxide, the CAA clearly precludes stationary sources from being regulated both by the
federal government under Section 112 and separately by the States under Section 111(d). The
EPA has provided no reasoned basis for ignoring this unambiguous limitation on its authority to
promulgate the proposed rule.

Even if Section 111(d) were available to the EPA here—it is not—Section 111(d) does
not provide the EPA the authority to regulate EGUs from “plant to plug.” The EPA’s Section
111(d) authority begins and ends at the “plant” (i.e., within the fence-line). The EPA’s
regulatory authority simply does not extend beyond the fence-line, and certainly does not extend
all the way to the “plug” or anything in between. Section 111(d) empowers the EPA to regulate
only existing “stationary sources” of air pollution, i.e., “any building, structure, facility, or
installation which emits or may emit any air pollutant.”> The CAA thus limits the EPA’s
authority to regulating plants that actually emit CO,, The EPA has no authority to go “beyond
the fence-line” of emitting EGUs and broadly regulate non-emitting parties that only distribute or
consume electricity.

Second, by attempting to regulate all aspects of the U.S. economy that affect the
generation, transmission, distribution, and use of electric energy, the proposed rule violates the
core principles of cooperative federalism of the Tenth Amendment by seeking to usurp the
States’ traditional authority over protecting the environment and ensuring a reliable supply of
affordable energy for their citizens. Since the inception of modern utility regulation, the States—
not the federal government—have exercised their historic police powers over electric utility
resource planning. In keeping with the bedrock principles of federalism embodied in the Tenth
Amendment, Congress has long maintained a “bright line” federal-state divide that reserves to
States nearly exclusive jurisdiction over electric generation resources within their borders. This
“bright line” is reflected in the federal-state balance struck by both the FPA and the CAA.
Indeed, the FPA expressly preserves the States’ traditional authority over the generation of
electric energy and its retail distribution in intrastate commerce, while granting the Federal
Energy Regulatory Commission (“FERC”) jurisdiction over the wholesale electric power market
and the interstate bulk electric transmission system.

The proposed rule, however, ignores this “bright line.” The emissions goals in the
proposed rule are derived from the EPA’s determination of the best energy mix for each State—

* 42US.C. § 7411(d)(1)(A)).
o Id § 7411(a)(3).



whether from coal, natural gas, wind, solar, nuclear, hydroelectric or some other fuel source—
and the extent to which consumers must be called upon to reduce their demand for electricity. In
doing so, the EPA, for the first time, seeks to assert sweeping, resource planning authority by
dictating energy policy to the States and effectively requiring the complete restructuring of each
State’s electric utility industry—authority that Congress did not grant the EPA in the CAA and
authority that Congress in fact has expressly withheld from the federal government’s—i.e.,
FERC’s—jurisdiction. The EPA cannot read the CAA to “bring about an enormous and
transformative expansion in EPA’s regulatory authority without clear congressional
authorization,”* and such a clear authorization from Congress is lacking here.

Third, the EPA has failed to adequately address numerous issues in the proposed rule
including, among other things, the cost of the proposed rule and its potentially extreme, negative
impact on the reliability of the Nation’s electric grid. The proposed rule simply does not
consider significant evidence relating to both system reliability and cost, or it fails to adequately
explain the EPA’s contrary determinations.

For these reasons, and as explained in greater detail below, the EPA should withdraw the
proposed rule. If the EPA proceeds with a Section 111(d) rulemaking for EGUs, it should issue
a new proposal limited to emission control measures that are achievable by individual regulated
EGUs at a reasonable cost without affecting system reliability, and that do not usurp the States’
resource generation planning and other proper authority.

IL. Background
A. The Clean Air Act’s Premise of Cooperative Federalism.

While the CAA is in many ways a complex regime, its foundation rests on three
straightforward themes: cooperative federalism, narrowly tailored emission control programs for
enumerated purposes, and avoidance of duplicative regulation. And while the EPA has a role in
establishing minimum requirements for state programs, States assume the primary
implementation role under the CAA, and the statute prohibits duplicative regulation between
federal and state authorities.

Congress in the CAA thus “made the States and the Federal Government partners in the
struggle against air pollution.”® While noting that “Federal financial assistance and leadership is
essential” to coordinating effective efforts to combat air pollution, Congress recognized in the
CAA that “air pollution prevention ... and air pollution control at its source is the primary
responsibility of States and local governments.”® Congress thus crafted a statute that would
leave to States the task of enacting and administering programs to meet federal standards.’

* Ut Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014) (“UARG”).

> Gen. Motors Corp. v. United States, 496 U.S. 530, 532 (1990).

o 42U.8.C. § 7401(a)(3), (4).

" Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 289 (1981).



Within the “division of responsibilities” set forth in the CAA,* Congress accordingly assigned to
States a primary role in combatting air pollution.

The process for setting, implementing, and enforcing the National Ambient Air Quality
Standards (“NAAQS”) typifies this approach.” In Section 109 of the CAA and related
provisions, Congress charged the EPA with the threshold task of setting NAAQS for certain
pollutants.'” After the EPA performs that gateway function, however, the States largely take
over. The CAA establishes that “[e]ach State shall have the primary responsibility for assuring
air quality within the entire geographic area comprising such State.”'" Congress thus assigned to
the States the responsibility of preparing and submitting to the EPA plans—known as state
implementation plans or “SIPs”—to implement, maintain, and enforce the NAAQS." States are
therefore left to prepare plans that address, among many other things, enforceable emission
limitations, monitoring systems, enforcement programs, prohibitions on emissions, adequacy of
personnel and funding available to implement the plan, and consultation and participation by
local political subdivisions affected by the plan."” States devise their own plans to implement
requirements of the CAA based on consideration of State and local circumstances,'* and, as long
as the state’s plan provides for attainment and maintenance of the NAAQS and satisfies other
requirements of the Act, the EPA may not second-guess the means the State has chosen to
achieve those goals.” The EPA may step in to take over the States’ plan-preparation
responsibility (by promulgating a federal implementation plan, or “FIP”) only if a State fails to
make a required plan submission or submits a plan that has not satisfied the minimum criteria of
the Act, and then does not timely correct the deficiency. '

Accordingly, the Supreme Court has emphasized that although the EPA “is plainly
charged by the Act with the responsibility for setting the national ambient air standards,” it is
“[j]ust as plai[n]” that the EPA is “relegated by the Act to a secondary role in the process of
determining and enforcing the specific, source-by-source emission limitations which are
necessary if the national standards it has set are to be met.”"” That is the States’ province, and
the CAA “gives the [EPA] no authority to question the wisdom of a State’s choices of emission
limitations if they are part of a plan which satisfies” the CAA’s standards.” “[S]o long as the
ultimate effect of a State’s choice of emission limitations is compliance with the national

¥ Trainv. NRDC, 421 U.S. 60, 79 (1975).
? See42U.S.C.§§ 7407-7410.

10 See id. §§ 7408, 7409.

" 1d. § 7407(a).

20 1d. § 7410(a)(1).

B Seeid. § 7410(a)(2)(A)-(M).

4 Seeid. § 7410(a).

15 Train, 421 U.S. at 98; Union Elec. Co. v. EPA, 427 U.S. 246, 257 (1976).
1 42U.8.C. §7410(c)(1).

" Train, 421 U.S. at 79.
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standards for ambient air, the State is at liberty to adopt whatever mix of emission limitations it
deems best suited to its particular situation.”"

Congress explicitly carried this regime of cooperative federalism through to CAA Section
111. That section requires the EPA to categorize and list stationary sources that “caus[e], or
contribut[e] significantly to, air pollution,” each of which will be subject to “standards of
performance.”” “Standard of performance” is defined as “a standard for emissions of air
pollutants which reflects the degree of emission limitation achievable through the application of
the best system of emission reduction which (taking into account the cost of achieving such
reduction and any nonair quality health and environmental impact and energy requirements) the
Administrator [of the EPA] determines has been adequately demonstrated.”*

Section 111(b)* requires the EPA to directly set standards of performance for “new
sources” in listed source categories—sources constructed or modified after applicable proposed
or final regulations are published.” The EPA has done so for dozens of source categories.” If a
State submits an ‘“adequate” “procedure for implementing and enforcing standards of
performance for new sources located in such State,” however, the EPA must “delegate” to the
State “any authority [the EPA Administrator] has ... to implement and enforce such
standards,”* though the EPA may still “enforc[e] any applicable standard of performance.”*

Section 111(d) governs existing stationary sources—all stationary sources that are not
“new sources.””” In contrast to Section 111(b) (where the EPA sets performance standards and
then retains a direct enforcement role even after delegation of implementation and enforcement
to a State), where Section 111(d) authorizes regulation, it embraces a federal-state division that
gives the States a role that is even more critical than under the NAAQS regime of Section 110.

" Id.; see also Duquesne Light Co. v. EPA, 698 F.2d 456, 471 (D.C. Cir. 1983) (the NAAQS provisions give
States “primary responsibility for translating ambient standards into specific rules governing particular pollution
sources, given local conditions and needs”); Virginia v. EPA, 108 F.3d 1397, 1410 (D.C. Cir. 1997) (citing
Train, 421 U.S. at 79, when stating that Congress did not give the EPA “authority to choose the control
measures or mix of measures states would put in their implementation plans.”). Other sections of the CAA
direct the EPA to develop regulations tailored to address major source emissions that could create specific
pollution problems not adequately addressed by the NAAQS or a new source performance standard (“NSPS”).
These include stringent regulation under Section 112 applicable to source categories that emit “hazardous air
pollutants,” regulation under Section 169A of visibility-impairing air pollutants, and regulation under Title IV
of emissions that contribute to acid deposition. In each case, Congress carefully delineated the roles of the EPA
and the States under the CAA’s construct of cooperative federalism.

0 42 US.C. § 7411(b)(1)(A).

2 Id § 7411(a)(1).

2 Id § 7411(b).

B Seeid. § 7411(a)(2).

# See generally 40 C.F.R. pt. 60.
¥ 42 US.C. § 7411(c)(1).

% Id § 7411(c)(2).

T See id. § 7411(a)(6).



Section 111(d) directs the States to develop plans which (i) “establish[] standards of performance
for any existing source” in a designated source category, and (ii) “provide[] for the
implementation and enforcement of such standards of performance,” for submittal to the EPA.*
In preparing, enforcing, and implementing such a plan, States are to consider any systems of
emission reduction that the EPA Administrator has determined are “adequately demonstrated,””
but are also entitled to consider and take into account, “among other factors, the remaining useful
life of the existing source” at issue.” The EPA is assigned the limited role of “establish[ing] a
procedure” “under which each State shall submit to the [EPA] ... [its] plan” for the EPA’s
review and approval.’' If—and only if—a State fails to submit a “satisfactory” plan or fails to
enforce its plan, can the EPA step in and impose a plan on a State or enforce a satisfactory plan.*

B. Recent Legislative and International CO, Emission Regulation Efforts
1. The American Clean Energy and Security Act of 2009

As part of an on-going global effort to address concerns over CO, emissions, the U.S.
House of Representatives passed on June 29, 2009 the “American Clean Energy and Security
Act of 2009,” known as “Waxman-Markey” for its primary authors.” Waxman-Markey, as
originally drafted, would have amended the CAA to establish a nation-wide “cap-and-trade”
system to reduce CO, emissions from all sectors of the U.S. economy by 20 percent below 2005
levels by 2020.** Before passage in the House, that proposed 20 percent reduction was relaxed to
a 17 percent reduction target ** as a legislative compromise in order to secure support of members
from coal-producing states.’*® Waxman-Markey’s supporters argued that, without the legislation,
the EPA would be able to regulate CO; only through “point source regulation”—that is, “inside
the fence” at individual EGUs.”” The Waxman-Markey supporters feared that CO, regulation
under existing CAA requirements would result in adverse business impacts, increased

B Id. § 7411(d)(1).

¥ Seeid. § 7411(a)(1) (definition of “standard of performance™).
30 Id. § 7411(d)(1)(B).

Id.§ 7411(d)(1).

2 Id. § 7411(d)(2).

» American Clean Energy and Security Act of 2009, Roll Vote No. 477 (June 26, 2009) (219 yea — 212 nay,
http://clerk.house.gov/evs/2009/roll477.xml.

** American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. § 311 (discussion draft, Mar. 31,
2009).

*  American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. § 311 (engrossed in House).

3 Lisa Lerer and Patrick O’Connor, Key Dem Backs Waxman Climate Bill, POLITICO.COM, May 14, 2009,

http://www.politico.com/news/stories/0509/22529 . html (“Waxman and Markey eventually got what they
wanted: an emphatic yes from Boucher, a coal country Virginian whose backing is critical for the ambitious
global warming measure [after] . . . finally agreeing to meet Boucher halfway—at a 17 percent reduction [cap of
carbon emissions]—after the chairman held firm for weeks at a 20 percent reduction.”).

37 Louis Peck, A Veteran of the Climate Wars Reflects on U.S. Failure to Act, YALE ENV’T 360, Jan. 4, 2011,
http://e360.yale.edu/feature/a veteran of the climate wars reflects on us failure to act/2356/ (statement of
former Rep. Rick Boucher).



unemployment and, ultimately, a “glorious mess” for the U.S. economy.” In December 2009,
while the U.S. Senate was considering this legislation, the United Nations Climate Change
Conference met in Copenhagen, Denmark (“COP 15”). Rejecting the Kyoto Protocol’s earlier
approach to reducing CO, emissions through international treaties, world leaders at COP 15
agreed to a new framework whereby nations would commit to meet CO, emissions reduction
targets under their respective domestic laws. The United States, consistent with Waxman-
Markey, pledged to reduce CO, emissions by 2020 below 2005 levels “[i]n the range of 17% . . .
¥ U.S. Senate supporters of the Waxman-Markey legislation portrayed COP 15 and the United
States’ commitment as “a catalyzing moment” that “sets the stage for a final deal and for Senate
passage this spring of major legislation at home.”*

But political and public support for Waxman-Markey rapidly disintegrated. Waxman-
Markey was unpopular in many Congressional districts and support waned in the U.S. Senate.*
By late July 2010, the Senate was forced to abandon its efforts to pass CO, emissions legislation.
And, in the November 2010 mid-term congressional elections, voters provided a stinging rebuke
to Waxman-Markey: in what one report called a “bloodbath,”* thirty-two of the legislation’s
House supporters were voted out of office.*

2. The Administration’s Effort to Fulfill the COP 15 Pledge, Despite the Failure
of Legislative Means.

After the demise of Waxman-Markey, CO, emission legislation languished for several
years. Then, “the White House turned to the CAA as the primary tool to achieve significant
reductions in the power sector.”*

3 Strengths and Weaknesses of Regulating Greenhouse Gas Emissions Using Existing Clean Air Act Authorities,

statement before the H. Subcomm. on Energy and Air Quality, Comm. on Energy and Commerce, 110th Cong.,
(Apr. 10, 2008) (statement of Rep. John Dingell), available at www.gpo.gov/fdsys/pkg/CHRG-
110hhrg51574/html/CHRG-110hhrg51574.htm.

39

Letter from Todd Stern, U.S. Special Envoy for Climate Change, U.S. Dep’t of State, to Yvo de Boer, Exec.
Sec’y., United Nations Framework Convention on Climate Change (Jan. 28, 2010).

John M. Broder, Many Goals Remain Unmet in 5 Nations’ Climate Deal, N.Y. TIMES, Dec. 18, 2009, at Al
(statement of former Sen. John Kerry).

40

4 Lisa Lerner, Senate Democrats to W.H.: Drop Cap and Trade, PoOLITO.cOM, Dec. 27, 2009,

http://www.politico.com/news/stories/1209/30984.html (“[M]oderate Senate Democrats are urging the White
House to give up now on any effort to pass a cap-and-trade bill next year . . . . Moderate House Democrats who
voted in favor of the cap-and-trade bill just before the July 4 recess came under fire back home . . . .” );
Katherine Ling and Katie Howell, Will the Ghost of Cap and Trade Haunt Democrats Tomorrow — and
Beyond?, N.Y. TIMES, Nov. 2, 2010, http://www.nytimes.com/gwire/2010/11/02/02greenwire-will-the-ghost-of-
cap-and-trade-haunt-democrat-85287.html?pagewanted=all (“In at least a handful of races, Democrats have
acknowledged support of the climate bill has hurt their chances for re-election.”).

* Darren Samuelsohn and Robin Bravender, Democrats’ Day of Reckoning Comes for Climate Vote,

PoLITICO.COM, Nov. 3, 2010, http://www.politico.com/news/stories/1110/44617.html.

B Peck, supra note 34.

* Robert M. Sussman, Power Plant Regulations Under The Clean Air Act: A Breakthrough Moment For U.S.

Climate Policy?,32 VA. ENVTL. L.J. 97, 99 (2014) (Senior Policy Counsel to the EPA Administrator from 2009
to 2013).



In June 2013, the White House announced “The President’s Climate Action Plan,” which
reiterated the United States’ pledge at COP 15 for a 17 percent reduction in CO, emissions.” In
an accompanying memorandum, the EPA was directed to complete by June 2015 standards
under CAA Section 111 requiring reductions in CO, emissions from existing EGUs.*

However, reducing economy-wide CO, emissions by 17 percent—the target established
in Waxman-Markey—would require EGU point source CO, emissions reductions well in excess
of 17 percent from 2005 levels.”” As one former EPA official explained, “[a] rough calculation
shows that . . . power plant emissions would need to be reduced by thirty-one percent to achieve
an economy-wide reduction of seventeen percent.”® That commenter went on to note,
“[p]lainly, EPA could not achieve reductions in the range of 30% under a source-based approach
to defining BSER, creating a powerful impetus for the Obama Administration to adopt [a much
broader] systems-based approach[]”* that would reach well beyond the individual EGU.

As pointed out by supporters of Waxman-Markey, and as discussed below, CAA Section
111(d) only authorizes regulations through standards of performance at individual and existing
sources that actually emit, or may emit, pollutants into the atmosphere. Thus, in order to achieve
the reductions pledged at COP 15 and reiterated in the Climate Action Plan, the EPA needed to
formulate a broad new interpretation of CAA Section 111(d) that reaches beyond the fence-line
of individual EGUs, and require aggressive reductions from a broader set of entities. But, as the
EPA staff admitted at the time, “[t]he legal interpretation [for a broader approach to Section
111(d)] is challenging. This effectively hasn’t been done.”*

* EXEC. OFFICE OF THE PRESIDENT, The President’s Climate Action Plan 6, June 2013 (“In 2009, President

Obama made a commitment to reduce U.S. greenhouse gas emissions in the range of 17 percent below 2005
levels by 2020. The President remains firmly committed to achieving that goal.”)

4 Power Sector Carbon Pollution Standards; Memorandum for the Administrator of the Environmental Protection

Agency, 78 Fed. Reg. 39,535, 39,535-36 (July 1, 2013).

7" On November 12, the United States and China agreed to new, even more aggressive CO, emission reductions

from the United States. In the agreement, the Administration “announced a target to cut U.S. emissions 26 to
28 percent below 2005 levels by 2025, the first time the president has set a goal beyond the existing 17 percent
target by 2020.” David Nakamura and Steven Mufson, China, U.S. agree to limit greenhouse gases,
WASHINGTON POST, November 12, 2014, available at http://www.washingtonpost.com/business/economy
/china-us-agree-to-limit-greenhouse-gases/2014/11/11/9¢768504-69¢6-11e4-9fb4-a622dae742a2_story.html.
(“[T]o meet its target, the United States will need to double the pace of carbon pollution reduction from 1.2
percent per year on average from 2005 to 2020 to 2.3 to 2.8 percent per year between 2020 and 2025.”). Putting
aside whether the agreement is enforceable, it nonetheless does not represent the emission goals the
Administration and the EPA are now seeking to achieve under existing law.

48 Sussman, supra note 41 at 126, n. 87.

Y Id at 126.

0 Coral Davenport, E.P.A. Staff Struggling to Create Pollution Rule, N.Y. TIMES, Feb. 4, 2014, at A12 (“In
marathon meetings and tense all-day drafting sessions, dozens of lawyers, economists and engineers at the
Environmental Protection Agency are struggling to create what is certain to be a divisive but potentially historic
centerpiece of President Obama’s climate change legacy.”).



C. The EPA Issues Its Proposed Rule.

On June 18, 2014, the EPA published its proposed rule, claiming authority under Section
111(d) of the CAA. The proposed rule aims to reduce CO, emissions from the power sector in
2030 by 30 percent, relative to 2005 CO, emissions levels. To achieve these reductions, the EPA
has proposed for each State interim and final “emission goals,” expressed as pounds of CO,
emitted per megawatt hour (“lbs/sMWh”), that all of the affected EGUs in the State must
collectively achieve.”’ These “emission goals” are based on what the EPA claims is the “best
system of emission reduction” (“BSER”) that the EPA has ostensibly found to be “adequately
demonstrated” while “taking into account the cost of achieving such reduction and any nonair
quality health and environmental impact and energy requirements.”*

The proposed rule follows on the heels of a similar EPA proposal published earlier this
year applicable to new fossil fuel-fired EGUs.” There, the Agency proposed a standard of
performance of 1,100 Ibs/MWh for all new coal-fired electric utility steam generating units and
integrated gasification combined cycle units, and a separate standard for new natural gas-fired
stationary combustion turbines of 1,000 Ibs/MWh for larger units and 1,100 1bs/MWh for smaller
units.** The BSER proposed by the EPA for new coal-fired EGUs was based on the application
of partial carbon capture and storage (“CCS”) technology, while the BSER for natural gas
combustion turbines was based on NGCC technology.”

In contrast to the proposed rule for new EGUs (and all prior interpretations of CAA
Section 111(d)), the BSER in the proposed rule here is not based on emission reduction systems
applied directly to affected EGUs. Rather, the BSER entails: “(1) Reducing the carbon intensity
of certain affected EGUs by improving the efficiency of their operations, and (2) addressing
affected EGUs’ mass emissions by varying their utilization levels”* (i.e., reducing the demand
for electricity from these EGUs). Thus, the EPA considers a broad set of measures that go
“beyond the fence-line” of the affected EGUs in order to either shift load from higher CO,-
emitting EGUs to lower CO;-emitting EGUs, or to reduce the total demand for electricity from
EGUs that emit CO,.

Consequently, the EPA has proposed a BSER that draws on activities that fall into four
so-called “building blocks” that the Agency has concluded will reduce CO, emissions from
existing fossil fuel-fired EGUs. These building blocks consist of:

b See Proposed Rule, 79 Fed. Reg. at 34,957-58.
2 42 US.C. § 7411(a)(1).

3 See Standards of Performance for Greenhouse Gas Emissions From New Stationary Sources: Electric Utility

Generating Units, 79 Fed. Reg. 1,430 (Jan. 8§, 2014) (“Proposed GHG Rule for New Sources”).
' Id at 1,433.

> Jd. The comment period for the EPA’s Proposed GHG Rule for New Sources closed May 9, 2014, and the EPA
is projected to issue its final rule in January 2015.

36 Proposed Rule, 79 Fed. Reg. at 34,836.



Building Block 1: Reducing the CO, emissions at individual affected coal-fired
EGUs through heat rate improvements.

Building Block 2: Reducing emissions from the most carbon-intensive affected
EGUs by shifting generation to less carbon-intensive affected EGUs, principally
NGCC units.

Building Block 3: Reducing emissions from all affected EGUs by increasing
deployment of low- or zero-carbon emitting generating resources and preserving
capacity at certain existing nuclear units.

Building Block 4: Reducing emissions from all affected EGUs by implementing
demand-side energy efficiency measures to reduce overall levels of generation
required.”’

The EPA describes this as a “plant to plug” approach to regulating CO, emissions from the
electric utility sector.>®

The EPA established its interim and final® state-specific emission goals through the
application of these four building blocks to each State’s specific electricity supply and demand
portfolio.® After obtaining state-by-state data concerning total annual quantities of CO,
emissions, net electricity generation measured in megawatt-hours, and total electric generating
capacity in megawatts based on 2012 data for all affected EGUs, the EPA computed an adjusted
average annual CO, emission rate for each State using a formula designed to express numerically

7.
% See EPA Administrator Gina McCarthy, Remarks Announcing Clean Power Plan, As Prepared, June 2, 2014
(“To craft state goals, we looked at where states are today, and we followed where they’re going . . . . The goals

spring from smart and sensible opportunities that states and businesses are taking advantage of right now. From
plant to plug.”) (emphasis added); see also EPA, EPA Fact Sheet: Clean Power Plan Flexibility: Flexible
Approach to Cutting Carbon Pollution, June 2, 2014 , www?2.epa.gov/carbon-pollution-standards/fact-sheet-
clean-power-plan-flexibility.

9 States will be required to meet the interim goals beginning in 2020 and, following a ten-year compliance period,

will be required to meet the final goal by 2030.

% The EPA states in the preamble that it is actually considering two “alternative” BSERs in the proposed rule.

One alternative “identifies the combination of the four building blocks as the BSER.” Proposed Rule, 79 Fed.
Reg. at 34,852. The other alternative BSER is based on building block 1 plus “the reduction of affected fossil
fuel-fired EGUs’ mass emissions achievable through reductions in generation of specified amounts from those
EGUs” attributable to the application of building blocks 2 through 4. Id. Under this alternative, “the measures
in building blocks 2, 3, and 4 would not be components of the system of emission reduction, but instead would
serve as bases for quantifying the reduction in emissions resulting from the reduction in generation at affected
EGUs.” Id. 1t is not clear whether there is any practical difference between these two “alternatives,” and they
each lead to the same outcome in terms of the emission “goal” prescribed by the EPA. It appears that the
second alternative is intended to pay lip service to the fact that standards of performance under Section 111(d)
may apply only to stationary sources that “emit[] or may emit any air pollutant” into the atmosphere (a legal
impediment to the proposed rule that is discussed in greater detail below) and that, technically speaking,
building blocks 2 through 4 cannot be imposed directly on the fossil fuel-fired EGUs that are covered by this
proposed rule.
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the level of CO; reductions that the EPA expects will be achieved through the application of the
building blocks in each year. The final CO, emission goals range from a low of 215 IbssMWh
for Washington State to a high of 1,783 Ibs/MWh in North Dakota, with over half of the final
state goals more stringent than the proposed standard of 1,100 IbssMWh for new coal-fired
EGUs.

According to the EPA’s implementing regulations, once the rule is finalized, each State
must submit a plan with “emission standards [that] shall be no less stringent than the
corresponding emission guideline(s)” established by the EPA.®* If a State does not submit such a
plan, or if its plan is insufficient, the EPA will establish a federal plan for each such State under
CAA Section 111(d)(2).%

III.  Legal Framework

In reviewing an agency’s interpretation of a statute, courts are faced with two questions.
The first question is whether Congress has directly spoken to the issue presented. If Congress
has made its intent clear, a court and an agency must give effect to that intent.** If, however, the
statute is silent or ambiguous on the issue, a court must answer a second question: whether the
agency’s action is based on a permissible construction of the statute.”® In all events, courts
cannot uphold agency interpretations that are unreasonable.

In evaluating an agency’s construction of a statute, courts are suspicious of
interpretations that purport to confer on the agency dramatic, newfound power. “When an
agency claims to discover in a long-extant statute an unheralded power to regulate ‘a significant
portion of the American economy,”” for example, courts “typically greet its announcement with
a measure of skepticism.”®” Courts “expect Congress to speak clearly if it wishes to assign to an
agency decisions of vast ‘economic and political significance.””*

In addition, Courts are reluctant to interpret a statute in a way that upsets the traditional
balance of power between the States and the federal government. The Supreme Court has
repeatedly “declined to read federal law as intruding on ... [a] responsibility” that “our
constitutional structure leaves ... primarily to the States.”” The Court has thus established
“clear statement” rules that protect States against federal legislation that intrudes on core state

1 Id. at 34,957-58.

240 C.F.R. § 60.24(c).

8 See 42 U.S.C. § 7411(d)(2).

8 Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984).
% Id. at 843.

8 INSv. Cardoza-Fonseca, 480 U.S. 421, 445 n. 29 (1987).

7 UARG, 134 S. Ct. at 2444 (citations omitted).

68

Id. (citations omitted).
% Bond v. United States, 134 S. Ct. 2077, 2083 (2014).
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functions,” and against federal legislation that preempts areas traditionally regulated by the

States: “if Congress intends to alter the usual constitutional balance between the States and the
Federal Government, it must make its intention to do so unmistakably clear in the language of
the statute.””' Thus, when Congress has not provided a “clear statement that [it] meant the
statute to reach ... conduct” that States have primary responsibility to oversee, courts will not
construe the statute to authorize that action.”

These clear statement principles set a particularly high bar when applied to agency action.
The clear statement rules set forth in Gregory and other cases rest on the understanding that state
interests will be protected in the federal legislative process by the States’ congressional
representatives.” As Gregory reasoned, “inasmuch as this Court . .. has left primarily to the
political process the protection of the States against intrusive exercises of Congress’ Commerce
Clause powers, we must be absolutely certain that Congress intended such an exercise.””™ “[T]o
give the state-displacing weight of federal law to mere congressional ambiguity would evade the
very procedure for lawmaking on which” the Court has “relied to protect states’ interests.””
That rationale counsels heightened judicial vigilance against infringement of state sovereignty by
federal agencies—bodies in which States have no formal representation and that are uniquely
insulated from Congress’s direct electoral accountability.

Further, when an agency’s construction of a statute implicates serious constitutional
questions—such as the principles of federalism embodied in the Tenth Amendment—courts will
narrowly construe the agency’s statutory authority so that they can avoid unnecessary
constitutional adjudication.” That rule of avoidance trumps any administrative deference that an
agency would otherwise enjoy.”

Finally, a court will vacate a rule that is contrary to law, arbitrary and capricious, or
unsupported by evidence.” An agency rule is arbitrary or capricious if the agency has “relied on
factors which Congress has not intended it to consider, entirely failed to consider an important

0 See Gregory v. Ashcroft, 501 U.S. 452, 460-61 (1991); Nixon v. Mo. Mun. League, 541 U.S. 125, 140-41
(2004).

' Gregory, 501 U.S. at 460 (citations and internal quotation marks omitted).

" Bond, 134 S. Ct. at 2090; see Am. Bar Ass’n v. FTC, 430 F.3d 457, 471 (D.C. Cir. 2005) (“Federal law ‘may not
be interpreted to reach into areas of State sovereignty unless the language of the federal law compels the

999

intrusion.””) (citations omitted).
B See Gregory, 501 U.S. at 463.
™ Id. at 464.

" Id. (citations and internal quotation marks omitted).

% See, e.g., Pub. Citizen v. DOJ, 491 U.S. 440, 466-67 (1989); Edward J. DeBartolo Corp. v. Fla. Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988).

"7 See DeBartolo, 485 U.S. at 575-78; Rural Cellular Ass’n v. FCC, 685 F.3d 1083, 1090 (D.C. Cir. 2012); Bell
Atl. Tel. Cos. v. FCC, 24 F.3d 1441, 1445 (D.C. Cir. 1994).

" See 5U.S.C. § 706(2).
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aspect of the problem, [or] offered an explanation for its decision that runs counter to the
evidence before the agency.””

IV.  Analysis

The EPA’s proposed rule cannot be reconciled with the plain language of the CAA.
Section 111(d)’s text makes clear that it does not authorize the EPA to regulate, as a “system” of
emission reduction, every element of the U.S. economy that affects the generation, transmission,
distribution, and consumption of electricity. That textual conclusion is reinforced by the
sweeping impact that the proposed rule would have on the States. If correct, the EPA’s
interpretation of Section 111(d) would authorize the Agency to intrude upon authority reserved
to the States under the Tenth Amendment, to compel States to enact and enforce programs to
implement a federal scheme despite Tenth Amendment anti-commandeering principles, and to
defy the established authority of States to govern local electricity generation matters. No
reviewing court would condone the EPA’s sprawling new, and novel, interpretation of its Section
111(d) authority. Ultimately, the proposed rule exceeds the bounds of Section 111(d) and fails to
adequately consider or address critical issues, and it is thus impossible to conclude that the
EPA’s asserted interpretation of the CAA is lawful.

A. The Plain Language of the CAA Provides No Authority for the Proposed Rule.

As explained below, Congress did not authorize the vast new powers that the EPA claims
in its self-described “plant to plug” theory of Section 111(d). The EPA touts the proposed rule as
offering States “flexible” options to implement extensive CO, reductions from existing EGUs.
However, the proposal asserts an entirely novel approach under CAA Section 111 that
effectively arrogates to the EPA nearly endless authority over the economy. The U.S. Supreme
Court recently warned the EPA about such power-grabs, stating that “[w]hen an agency claims to
discover in a long-extant statute an unheralded power to regulate ‘a significant portion of the
American economy,” we typically greet its announcement with a measure of skepticism. We
expect Congress to speak clearly if it wishes to assign to an agency decisions of vast ‘economic
and political significance.””® However, Congress did not assign to the EPA, clearly or
otherwise, the powers that the Agency now claims in the proposed rule. What is unambiguously
clear—not only from the CAA, but also the FPA and the Constitution—is that Congress intended
that the EPA’s authority would remain confined to environmental protection and not be allowed
to encroach upon States’ rights over larger policy issues such as electricity generation resource
planning and siting, retail electric distribution service, and retail sales.

As a threshold matter, the EPA does not have authority to regulate coal-fired EGUs under
Section 111(d). The CAA exempts from Section 111(d) existing source performance standards
source categories such as EGUs that are already regulated under Section 112. Coal-fired EGUs
are presently regulated under Section 112 of the CAA through the EPA’s recent Mercury and Air

" Motor Vehicle Mfrs. Ass’'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

% UARG, 134 S. Ct. at 2444 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000)
(“Brown & Williamson™)).
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Toxics Standards (“MATS”). Thus, the EPA does not even have jurisdiction to issue regulations
on those same sources under Section 111(d).

Even if the EPA could address coal-fired EGUs under Section 111(d), that provision is
clear that standards of performance are applicable only to the stationary source that actually
emits the pollutant in question; Section 111(d) may not be used as a tool to more broadly
regulate that source’s entire sector, including to the point of requiring a reduction in the
consumption of the sector’s product, i.e., in this instance, electricity. Section 111(d) is, in fact, a
narrow, source-based provision that was designed for States to develop achievable “standards of
performance” for individual stationary sources in designated source categories—in this case,
EGUs. The definition of “stationary source” is essential to understanding the limits of the EPA’s
regulatory authority. Yet, a discussion of the stationary source definition is nowhere to be found
in the preamble to the proposed rule or the EPA’s accompanying legal memorandum.®' Indeed,
the definition of stationary source is curiously omitted from the proposed rule’s entire docket of
620 supporting documents.® Instead, the EPA simply comes to the Orwellian conclusion that the
definition of “standard of performance” does not constrain the “systems of emission reduction”
available under Section 111, “[n]or does the context in which ‘standard of performance’ is
found—the provisions of Section 111(d)(1)—add constraints on the things that may constitute
such a system.”®

Ignoring Section 111(d)’s clear constraint on stationary sources, the EPA instead cites the
Oxford English Dictionary’s definition of “system” as “[a] set of things working together as parts
of a mechanism or interconnecting network.”* The EPA explains in its Legal Memorandum that
“[t]his definition is broad. It encompasses virtually any ‘set of things’ that reduces emissions.”*
Not even what is “best” or “adequately demonstrated” for a source in the designated category
constrain the “things” that could be a system of emission reduction under Section 111.% Thus,
the EPA adopts an all-things approach in the proposed rule, concluding that the Agency may
consider “anything that reduces emissions” when setting standards of performance.®” 1In this
way, the EPA’s statutory analysis of Section 111 in the proposed rule ignores the crucial
stationary source definition, instead latching on the word “system” to conclude that the agency
may base performance standards on “any method that reduces the affected sources’ emissions, as

' Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for Existing Electric Utility

Generating Units, Docket No. EPA-HQ-OAR-2013-0602-0419 (“Legal Memorandum”).

%2 Searching for the phrase “building, structure, or installation” in the proposed emission guidelines’ online docket

only produces one result, a September 2004 EPA document entitled “Incorporating Emerging and Voluntary
Measures in a State Implementation Plan (SIP).” Docket No. EPA-HQ-OAR-2013-0602-0062. However that
document does not discuss the phrase in the context of the “stationary source” definition found in CAA Section

111(a)(3).
8 Proposed Rule, 79 Fed. Reg. at 34,886.
Id at34,885.
% Legal Memorandum at 51,
% Id. at51-52.

¥ Id. at 52 (emphasis added).
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long as that method is a ‘system’ that meets the criteria for being the ‘best’ that is ‘adequately
demonstrated.””*

To effectuate this breathtakingly broad “all-things™ approach, the proposed rule departs
from past EPA actions to concurrently claim vast new jurisdiction in its effort to regulate
“beyond the fence-line” of the affected EGUs. Without asserting any change to the EPA’s
Subpart B regulations, the proposed rule disregards its existing paradigm of regulating only the
“designated facilities,” and directs state plans to instead regulate entities that do not actually emit
any pollutants into the atmosphere, such as electric distribution utilities and consumers of
electricity.” The EPA places no limits on the term “affected entity” that may be regulated under
its proposed rule, and includes in it any “entity with obligations” to fulfill a State’s requirements
to reduce CO, emissions from the electric utility sector,” encompassing not only EGUs, but also
“a private or public third-party entity . . . .”*' Because the EPA does not limit “affected entities”
under the proposed rule, the term could literally include any organization, company or person
with responsibilities to reduce emissions. Notably, the EPA has issued no NSPS for these
“affected entities” beyond EGUs. Thus, the EPA is impermissibly attempting to regulate sources
beyond those for which there is a NSPS.

Ultimately, the proposed rule departs from Section 111°s clear statutory language and
context to give the EPA regulatory authority over vast areas of the economy—not just on EGUs
or their CO, emissions—but literally over anything that could potentially affect the amount of
electricity produced by those EGUs and, thus, the amount of CO, they emit. This approach
would allow the EPA to base standards of performance on quite literally any “thing” that reduces
emissions from a sector, including limiting or banning the sale of that sector’s goods or services.
Combined with its assertion of “all-entities” jurisdiction, this theory would effectively give the
EPA authority under Section 111 to compel any entity to do anything that reduces emissions in a
sector so long as the EPA determines that thing is adequately demonstrated. In other words, the
proposal addresses emissions not through mandating controls at a specific entity’s designated
facility, but instead by regulating the very actions of a far more vast group of affected entities.

The EPA is limited under Section 111(d) to the “plant.” But in the proposed rule the
EPA finds new powers in Section 111 to regulate EGU emissions not just at the “plant,” but also
at the “plug” and indeed everything in between. In fact, the proposed rule’s proposed guidelines
will affect, for example, how people heat or cool their homes or the appliances they buy, to
effectively regulate from “plant to person.” Ultimately, the vast authority claimed in the
proposed rule sets precedent for even broader regulations, for instance “from well-head to wheel-
well,” or in the words of Justice Scalia, “from Frisbees to flatulence.””

88 Proposed Rule, 79 Fed. Reg. at 34,885.

¥ Id at34.917.

% Id. at 34,956.

' Id at 34,917.

> Mass. v. EPA, 549 U.S. 497, 558 n. 2 (2007) (Scalia, J., dissenting).
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The plain language of the CAA clearly withholds from the EPA the expansive powers
necessary for a “plant to plug” approach. The primacy of States over the local production and
distribution of electricity reinforces the limited nature of the EPA’s authority. Clearly, the CAA
does not confer on the EPA authority over the electricity markets that Congress denied to FERC.
To the contrary, the plain language of Section 111(d) authorizes the EPA to issue only guidelines
for development of State plans that contain emission performance standards for stationary
sources that actually emit pollutants, and specifically directs that States, in developing such
plans, are to consider the impact of performance standards on the remaining useful life of
individual units as well as “other factors” regarding state and local impacts and concerns. By
attempting to regulate the local production, distribution and consumption of electricity, the
proposed rule eviscerates the regulatory compact that has been a foundation of utility regulation
for over 100 years. Indeed, the EPA’s intrusion into state power over the electricity grid raises
substantial Constitutional issues under the Tenth Amendment’s reservation of local regulatory
powers to the states.

Ultimately, with the proposed rule, the EPA asks States “to stand on the dock and wave
goodbye as the EPA embarks on this multiyear voyage of discovery.”” Nothing in the CAA or
FPA suggests that Congress has authorized the EPA’s journey.

1. Section 111(d) Is Not an Available Tool to Regulate EGUs because this
Source Category Is Already Regulated Under Section 112.

The EPA’s proposed rule for EGUs is fatally flawed at the outset because the CAA
explicitly bars the EPA from employing Section 111(d) to regulate pollutants emitted from a
source category that is already regulated under Section 112. Because emissions from coal-fired
EGUs are already regulated under Section 112 pursuant to the MATS Rule, adopting Section
111(d) emission guidelines for this same source category would illegally subject these EGUs to
double regulation in violation of the clear terms of the Act. The EPA’s attempt to evade this
clear statutory prohibition by contriving “ambiguity” from a purported clerical error that appears
nowhere in the U.S. Code is implausible and impermissible.

Section 111(d) states unequivocally and without qualification that its provisions may not
be used to regulate any air pollutant “emitted from a source category which is regulated under
Section [112] of this title,”* i.e., the “Section 112 Exclusion.”” Coal-fired EGUs, of course, are
already regulated under Section 112: the EPA categorized coal-fired EGUs as part of a “source
category” under Section 112 in 2000 and imposed significant regulations on these plants in the
2012 MATS Rule.” Accordingly, the coal-fired emissions that the EPA proposes to regulate in

% UARG, 134 S. Ct. at 2446.
% 42 US.C. § 7411(d)(1)(A)).

% Legal Memorandum at 22.

% See EPA Notice of Regulatory Finding, 65 Fed. Reg. 79,825, 79,830 (Dec. 20, 2000).

7 See Nat’l Emission Standards for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam

Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric Utility, Industrial-Commercial-
Institutional, and Small Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9304 (Feb.
16, 2012).
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the proposed rule are clearly emissions of an air pollutant “emitted from a source category which
is regulated under Section [112].” By the plain terms of the CAA, therefore, this source category
cannot be subject to standards of performance under Section 111(d) and the EPA’s analysis must
end there.

The EPA itself admits that “a literal reading of that language” means that the Agency
“could not regulate any air pollutant from a source category regulated under Section 112,”
effectively barring the proposed rule.” This result is in accord with the Supreme Court’s recent
observation that the “EPA may not employ § 7411(d) if existing stationary sources of the
pollutant in question are regulated under . . . the ‘hazardous air pollutants [HAPs]’ program, §
7412.”% In an attempt to avoid this fatal flaw, the EPA weaves the illusion of ambiguity into the
plain text of Section 111(d) and claims that it still has the authority to require states to regulate
CO, from a source category (i.e., EGUs) already regulated under Section 112. The EPA is
incorrect.

The agency attempts to manufacture this “ambiguity” from a purported drafting error in
the 1990 CAA Amendments that was not codified in the U.S. Code, claiming that the U.S. Code
“does not accurately reproduce the Section 112 Exclusion as enacted in the 1990 CAA
Amendments.”'” This is not correct. The 1990 Amendments as they appear in the Statutes at
Large included two provisions addressing Section 111(d), one substantive and one clerical. The
EPA’s claim that these provisions lead to an ambiguity—and that this “ambiguity” allows the
EPA to disregard the plain meaning and intent of the CAA as it appears in the U.S. Code—is
flawed for several reasons.

The first provision in the 1990 Amendments, which sets forth Section 111(d) as it
appears in the U.S. Code today, substantively amended Section 111(d) to prohibit its use to
regulate emissions of any air pollutant “emitted from a source category which is regulated under
section [112].”"" In the pre-1990 version of the CAA, the Section 112 Exclusion applied to
pollutants “included on a list [of identified HAPs] published under . . . 112(b)(1)(A).”'* Thus,
the substantive amendment directly altered the focus of the Section 112 Exclusion from
pollutants that could be regulated under Section 112 to source categories that are regulated under
Section 112.

% Legal Memorandum at 26.

% Am. Elec. Power Co., Inc. v. Conn., 131 S. Ct. 2527, 2537 n.7 (2011). Curiously, the EPA’s Legal
Memorandum ignores this plain statement from the Supreme Court where it incorrectly asserts that the holding
in that case “was premised on the Court’s understanding that section 111, including section 111(d), applies to
carbon dioxide emissions from those sources.” Legal Memorandum at 21 (emphasis added). To the contrary,
the Court recognized that there is an exception to regulation under Section 111(d) where the source category is
already regulated under Section 112.

191 egal Memorandum at 23.
"' Pub. L. No. 101-549, § 108(g), 104 Stat. 2399 (1990) (“1990 CAA Amendments”).

1242 U.S.C. § 7411(d)(1988).
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By contrast, the second provision appears among a list of purely clerical “Conforming
Amendments,” which are used to carry out ministerial changes that are rendered necessary by
substantive changes elsewhere in the statute and that have no substantive effect themselves.'”
This particular conforming amendment simply updated the pre-1990 version’s cross-reference to
“section 112(b)(1)(A)” to account for the renumbering of parts of Section 112.'"* Because the
first, substantive amendment to Section 111(d) eliminated this cross-reference, the conforming
amendment was no longer necessary and “could not be executed” in the U.S. Code.'”

The existence of these provisions in the Statutes at Large therefore does not render
Section 111(d) “ambiguous.” The law is clear that the U.S. Code “establish[es] prima facie the
laws of the United States,”'” and the U.S. Code is only displaced where it is “inconsistent” with
the Statutes at Large.'” The EPA claims that the two provisions in the Statutes at Large, applied
independently to the pre-1990 CAA, create two separate, inconsistent versions of Section 111(d),
and that the EPA must give effect to both versions.'” This is simply false: the Statutes at Large
do not reflect two separate versions of Section 111(d) because the basic rules of legislative
drafting require that substantive and conforming amendments be applied one after the other
rather than independently. Applying the provisions properly in this order yields the single
version of Section 111(d) that is currently embodied in the U.S. Code and, as the legislative
history explains, the technical conforming amendment simply cannot be executed—a common
occurrence in complex legislation,'” and one that has never led a court to give effect to the
vestigial conforming amendment over the substantive amendment that renders it moot. Where a
mistake in renumbering a statute and correcting a cross-reference conflicts with a substantive
provision of the statute, the mistake should not be treated as “creating an ambiguity.”'"® Indeed,

' See Senate Legislative Drafting Manual § 126(b)(2)(A).

%1990 CAA Amendments § 302(a), 104 Stat. 2399 (1990) (accounting for changes to § 112 by “striking
‘[112](b)(1)(A) and inserting in lieu thereof ‘[112](b)”).

195 Revisor’s Note, 42 U.S.C. § 7411.
1% 1 U.S.C. § 204(a).

197 Stephan v. United States, 319 U.S. 423, 426 (1943).

1% 1 egal Memorandum at 24-27.

19" See, e.g., Revisor’s Note, 5 U.S.C. app. 3 § 12; Revisor’s Note, 7 U.S.C. § 2018; Revisor’s Note, 8 U.S.C. §
1324b; Revisor’s Note, 10 U.S.C. § 869; Revisor’s Note, 10 U.S.C. § 1074a; Revisor’s Note, 10 U.S.C. § 1407,
Revisor’s Note, 10 U.S.C. § 2306a; Revisor’s Note, 10 U.S.C. § 2533b; Revisor’s Note, 11 U.S.C. § 101;
Revisor’s Note, 12 U.S.C. § 1787; Revisor’s Note, 12 U.S.C. § 4520; Revisor’s Note, 14 U.S.C. ch. 17 Front
Matter; Revisor’s Note, 15 U.S.C. § 1060; Revisor’s Note, 15 U.S.C. § 2081; Revisor’s Note, 16 U.S.C. § 230f;
Revisor’s Note, 18 U.S.C. § 1956; Revisor’s Note, 18 U.S.C. 2327; Revisor’s Note, 20 U.S.C. § 1226¢;
Revisor’s Note, 20 U.S.C. § 1232; Revisor’s Note, 20 U.S.C. § 4014; Revisor’s Note, 21 U.S.C. § 355;
Revisor’s Note, 22 U.S.C. § 2577; Revisor’s Note, 22 U.S.C. § 3651; Revisor’s Note, 22 U.S.C. § 3723;
Revisor’s Note, 26 U.S.C. § 105; Revisor’s Note, 26 U.S.C. § 219; Revisor’s Note, 26 U.S.C. § 613A;
Revisor’s Note, 26 U.S.C. § 1201; Revisor’s Note, 26 U.S.C. § 4973; Revisor’s Note, 26 U.S.C. § 6427,
Revisor’s Note, 29 U.S.C. § 1053; Revisor’s Note, 33 U.S.C. § 2736; Revisor’s Note, 37 U.S.C. § 414;
Revisor’s Note, 38 U.S.C. § 3015; Revisor’s Note, 39 U.S.C. § 410; Revisor’s Note, 40 U.S.C. § 11501;
Revisor’s Note, 42 U.S.C. § 218; Revisor’s Note, 42 U.S.C. § 300ff-28; Revisor’s Note, 42 U.S.C. § 3025;
Revisor’s Note, 42 U.S.C. § 5776; Revisor’s Note, 49 U.S.C. § 47115.

"0 Am. Petroleum Inst. v. SEC, 714 F.3d 1329, 1336-37 (D.C. Cir. 2013).
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in a previous rulemaking examining the Section 112 Exclusion, the EPA itself recognized that
the conforming amendment to Section 111(d) “is a drafting error and therefore should not be
considered.”'"" That the EPA now attempts to base an entire proposed rule on what it has
admitted is an “error” represents a serious lack of reasoned decision-making.

Furthermore, the plain language of Section 111(d) as it appears in the U.S. Code does not
lead to a “ridiculous result” as the EPA claims:'"? it is unsurprising and entirely reasonable that
Congress would protect existing sources from double regulation under Sections 111(d) and 112
in the 1990 CAA Amendments. Prior to 1990, Section 112 was a little-used program “under
which only a few standards were developed.”'” From 1970 to 1990, the EPA acted to list and
promulgate emission standards for only seven HAPs under Section 112."* With the 1990 CAA
Amendments, Congress expanded Section 112 to become a comprehensive regulatory scheme of
technology-based standards for nearly 200 HAPs explicitly listed in the statute, and anticipated
that this new scheme would reach 200-250 major source categories.'> Moreover, Congress
explicitly addressed regulation of EGUs in Section 112(n), calling for the EPA to regulate that
source category’s HAP emissions under Section 112 to the extent “appropriate and necessary.”''
Facing this dramatic expansion of the Section 112 program and the costs it would impose,
Congress limited the universe of sources that could be regulated under Section 111(d) in
recognition of the fairness and reliance concerns that are implicated by imposing emission
control requirements on existing sources. For example, the EPA estimates the MATS Rule will
cost affected coal-fired EGUs more than $9 billion per year to install expensive new pollution
controls for a number of air pollutants.'’ 1t is reasonable to believe that Congress would want to
avoid subjecting these units to even further costly regulations under Section 111(d) after having
so extensively regulated them under Section 112.

Further supporting this conclusion is the fact that the 1990 CAA Amendments
deliberately shifted the focus of the Section 112 Exclusion in Section 111(d) from listed
pollutants to specific source categories because those Amendments also shifted the focus of
Section 112 itself from listed pollutants to specific source categories. Prior to 1990, Section 112
directed the EPA to “publish . . . a list which includes each hazardous air pollutant for which he
intends to establish an emission standard,” and then to “prescribe an emission standard for such
pollutant”""®  These standards were not tailored to individual source categories and were

" Revision of December 2000 Regulatory Finding on the Emissions of Hazardous Air Pollutants from Electric

Utility Steam Generating Units and the Removal of Coal- and Oil-Fired Electric Utility Steam Generating Units
from the Section 112(c) List, 70 Fed. Reg. 15,994, 16,031 (Mar. 29, 2005).

"2 1 egal Memorandum at 23 n.22.

3 EPA, “Summary of the Clean Air Act,” available at http://www2.epa.gov/laws-regulations/summary-clean-air-

act.
4 'H.R. REp. NO. 101-490, 101st Cong., 2d Sess., at 151 (1990).
3§ REP.NO. 101-228, 101st Cong., 1st Sess., at 148 (1990).
10 42 U.S.C. § 7412(n)(1)(A).
"7 See EPA, Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards at 3-13 (Dec. 2011),
available at http://www.epa.gov/ttn/ecas/regdata/RIAs/matsriafinal.pdf.

18 42 U.S.C. § 7412(b)(1) (1988) (emphasis added).

19



implemented through a general prohibition on emitting HAPs “from any stationary source in
violation of such standard.”'” In other words, Section 112 established standards for pollutants
“included on a list [of identified HAPs] published under section . . . [112](b)(1)(A),” and the
Section 112 Exclusion in Section 111(d) as it existed prior to 1990 reflected that regulatory
approach. '

But under the version of Section 112 adopted in 1990, Congress provided the list of
HAPs and directed the EPA to first “publish . . . a list of all categories and subcategories of
major sources and area sources” of HAPs and then “promulgate regulations establishing
emission standards for each category or subcategory.”"' Under this new approach, Section 112
standards “apply to sources in a category . . . rather than to pollutants individually.”'** The new
emphasis on technology-based standards tailored to specific source categories represents a
fundamental change in Section 112’s regulatory approach. Once Section 112 was altered to
establish standards for any “source category which is regulated under section [112],” Congress
amended the Section 112 Exclusion in Section 111(d) accordingly to reflect that approach.'”
Thus, Congress’s choice of language in Section 111(d) of the U.S. Code was clearly intentional
and served a reasonable purpose.

In any event, even if one treats the technical conforming amendment as a substantive
provision and not as a drafting error, the EPA’s proposed rule would still be unlawful. The EPA
claims that the Statutes at Large contain two competing versions of the Section 112 Exclusion:
one (embodied in the U.S. Code) that prohibits the use of Section 111(d) to regulate emissions
from any source category regulated under Section 112, and one (supposedly created by the
ineffective conforming amendment) that prohibits the use of Section 111(d) to regulate emissions
of any HAP, regardless of its source.'**

Yet these two versions are simply not inconsistent: the EPA can readily apply both
together without reducing the scope of either. Indeed, the EPA must “give effect, if possible, to
every word Congress used.”'” This is not a situation like that in Citizens to Save Spencer
County v. EPA, in which the U.S. Code contained two deadlines for the same action that were
mutually exclusive on their face, requiring the Agency to “pursue a middle course” not found in
either provision.””® Here, the two “versions” of Section 111(d) the EPA has set forth can be
reconciled by allowing both to trigger the Section 112 Exclusion. If the EPA is correct that the
Statutes at Large include two versions of Section 111(d), then the only plausible reading of that
provision is that the EPA is prohibited from using Section 111(d) to regulate either any

9 Jd. § 7412(c)(1) (1988) (emphasis added).

120 14§ 7411(d)(1) (1988).

21 Jd. § 7412(c)(1), (d)(1) (emphasis added).

122 S REP.NO. 101-228, 101st Cong., Ist Sess., at 148 (1990).
12 42 U.S.C. § 7411(d)(1)(A)(i) (emphasis added).

124 See Legal Memorandum at 24-25.

123 Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979).

12 Citizens to Save Spencer Cty. v. EPA, 600 F.2d 844, 871 (D.C. Cir. 1979).
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emissions from any source category regulated under Section 112 or any HAP emissions from
any source. Neither reading is mutually exclusive of the other and, therefore, no ambiguity
exists. Thus, even giving effect to the clerical error in the 1990 CAA Amendments sti/l renders
the proposed rule illegal.

Rather than give effect to both “versions” of Section 111(d) that it has found in the
Statutes at Large, the EPA is proposing to apply a new “interpretation” of Section 111(d) that is
narrower than either version of the Section 112 Exemption alone and entirely inconsistent with
the plain language of the U.S. Code. The EPA’s proposed approach ignores the statutory text
rather than interpreting it. Under the EPA’s approach, the Agency would be barred only from
using Section 111(d) to regulate emissions of “any HAP listed under section 112(b)” from a
“source category [that] is regulated under section 112.”"*" By attempting to “give some effect to
both amendments,” the EPA has failed to give effect to either."”® Contrary to the substantive
amendment to Section 111(d), the proposed approach would allow the EPA to use Section
111(d) to regulate source categories already regulated under Section 112 so long as the standards
are for pollutants that are not listed under Section 112. And contrary to the conforming
amendment, the proposed approach would allow the EPA to use Section 111(d) to regulate
emissions of HAPs already listed under Section 112 so long as the source category being
regulated is not already subject to Section 112 standards. This interpretation leads to the bizarre
outcome that the sum of two statutory prohibitions actually prohibits less activity than either
would alone. Even if there is a conflict within the Statutes at Large, that conflict “gives no
license to a court or agency to indulge in unrestrained and fanciful flights of constructional
imagination to arrive at artful but artificially consistent interpretations.”'”

Because coal-fired EGUs are already regulated as a source category pursuant to Section
112 under the MATS Rule, the EPA is prohibited from simultaneously regulating the same
source category under Section 111(d). The EPA must withdraw the proposed rule.

2. The Proposed Rule Would Regulate Sources Not Subject to a New Source
Performance Standard Under Section 111(b).

The proposed rule is also flawed because it purports to establish emission standards under
Section 111 for entities other than existing fossil fuel-fired EGUs. Section 111(d) authorizes
regulation only of sources “to which a standard of performance . . . would apply if such existing
source were a new source.”™ Section 111 further provides that standards of performance may
be imposed on only “stationary sources” of air pollutants, i.e., “any building, structure, facility,
or installation which emits or may emit any air pollutant.””" Yet the proposed rule would
require States to regulate far beyond these bounds.

127 Legal Memorandum at 26.

128 g

129 Citizens to Save Spencer Cty., 600 F.2d at 870.
B0 42 U.S.C. § 7411(d)(1)(A)(ii).

B Id. § 7411(2)(3).
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As defined in the EPA’s January 8, 2014 NSPS proposal for GHG emissions from new
EGUs, the sources appropriate for inclusion in these proposed rules are electric utility steam
generating units, integrated gasification combined cycle (“IGCC”) units, and stationary
combustion turbines that meet certain capacity and operational criteria.””> These are the only
entities upon which the EPA is empowered under Section 111(b) to impose regulations. Yet
under the EPA’s Section 111(d) proposal, State plans must include emission standards that
impose “requirement[s] applicable to any affected entity other than an affected source that has
the effect of reducing utilization of one or more affected sources.”'*® Further, the EPA defines
“affected entity” to include any “entity with obligations under this subpart for the purpose of
meeting the emissions performance goal requirements in these emission guidelines.”"**

With this circular definition, the EPA expands its emission guidelines to encompass
literally any entity that the regulatory authority believes could contribute to reducing the demand
for electricity from fossil fuel-fired EGUs. The “building blocks” that the EPA has chosen as its
BSER will include owners and operators of renewable energy generators, entities that do not
generate electricity but only distribute it to end-use customers, large industrial consumers and
even residential consumers of electricity. The proposed rule would therefore dramatically
expand the universe of regulated entities beyond the limited class of existing electric utility
boilers, IGCC units, and stationary combustion turbines that would be regulated under the
proposed NSPS. Indeed, under the EPA’s proposal, it appears that the States themselves are
affected entities potentially subject to compliance requirements. As noted above, the EPA
proposes to define an affected entity as any “entity with obligations under this subpart,” and the
agency states in no uncertain terms that its proposed interim and final goals would establish
“binding emission guidelines for state plans.”'*

The EPA’s expansive new reading is plainly impermissible under Section 111(d). No
language in that provision authorizes the EPA (or even the States) to impose obligations on any
“affected entity” other than existing sources in a regulated source category."”® The EPA must

132 See Proposed GHG Rule for New Sources, 79 Fed. Reg. at 1502, proposed 40 C.F.R. § 60.46Da(a); id. at 1506,
proposed 40 C.F.R. § 60.4305(c); id. at 1511, proposed 40 C.F.R. § 60.5509(a).

3 Proposed Rule, 79 Fed. Reg. at 34,956 (proposed 40 C.F.R. § 60.5820) (emphasis added).
134 Id.
5 1d. at 34,892.

" In order to effectuate this expanded regulatory authority, “the EPA is proposing to authorize states either to

submit plans that hold the affected EGUs fully and solely responsible for achieving the emission performance
level, or to submit plans that rely in part on measures imposed on entities other than affected EGUs to achieve
at least part of that level, as well as on measures imposed on affected EGUs to achieve the balance of that
level.” 79 Fed. Reg. at 34,901. While Section 111(d) “would certainly allow state plans to require the affected
EGU s to be the sole entities legally responsible for achieving the emission performance level” prescribed in the
proposed rule, id. at 34,901 (emphasis added), the plain language of Section 111(d) prevents the EPA from
requiring States to submit plans that place regulatory obligations on parties other than fossil fuel-fired EGUs.
More significantly, in the event that the EPA were to promulgate a federal plan for a State under Section
111(d)(2)(A), that federal plan cannot impose any compliance obligations on parties other than fossil fuel-fired
EGUs. Consequently, whether through federal plans or through state plans that do not rely on measures
imposed on entities other than affected EGUs, the proposed rule will improperly hold affected EGUs to
compliance burdens that are beyond their ability to meet.

(Cont'd on next page)
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withdraw its proposed rule because it depends on States imposing regulatory obligations under
Section 111 on facilities other than existing fossil fuel-fired EGUs.

3. Even if Section 111(d) Were an Available Regulatory Tool, It Would Not
Provide the Authority the EPA Asserts Here.

Setting aside these threshold issues, the proposed rule is also unlawful because it is based
on emission reduction measures that far exceed the regulatory scope of Section 111 and impose
obligations beyond the fence-line of regulated sources. In an apparent effort to meet the nation’s
COP 15 pledge of reducing CO, emissions by 17 percent on an economy-wide basis, the EPA
has proposed a misguided “building block™ approach that is designed to reduce CO, emissions
by 30 percent from the entire electric utility sector. But that approach disregards the most
fundamental requirement of Section 111: that its standards regulate the emissions performance of
(and are achievable by) individual sources based on measures that can be incorporated into the
design or operation of the source itself. This basic focus on individual sources is evident in the
statute itself and has been a characteristic feature of every Section 111 rulemaking from the
CAA’s inception through the present. Section 111 requires that standard-setting begins and ends
at the individual source in the category being regulated, and the fact that inside the fence-line
reductions will not be sufficient in order to meet the nation’s COP 15 commitment certainly does
not authorize the EPA to ignore this clear limitation in the statute.

The proposed rule strays far outside the bounds of Section 111 and the fence-line of
individual sources. Of the four “building blocks” that make up the EPA’s proposed BSER, only
building block 1 (heat rate improvements at coal-fired EGUs) falls within the scope of measures
contemplated in Section 111. Thus, only building block 1 could serve as the basis for emission
guidelines under Section 111(d). The others—shifting generation from coal-fired units to NGCC
units, displacing generation from affected EGUs with generation from renewable energy
generators, and reducing electricity demand through energy efficiency measures—all require
measures that go beyond the fence-line of individual affected EGUs and are not within the
control of individual source owners and operators. Indeed, the proposed rule goes so far as to
impose regulatory obligations on a broad swath of unspecified “affected entities” beyond the

(Cont'd from previous page)

In this way, the proposed rule is in direct conflict with the holding in American Petroleum Inst. v. EPA, in
which the D.C. Circuit vacated portions of the EPA’s renewable fuels standards because the EPA had ignored
the clear limits on its authority under the CAA in order to press a “technology forcing” regulatory regime—in
that case, a rule requiring refiners to blend more cellulosic biofuel than was projected to be made available in
the market. In addition to holding that the EPA had violated the language of the statute in making its aggressive
projections of fuel availability, the D.C. Circuit found fault with the rule because compliance by the regulated
entities—i.e., the refiners and marketers of transportation fuel—was dependent on the actions of others in
making such fuel available. See Am. Petroleum Inst. v. EPA, 706 F.3d 474, 479-80 (D.C. Cir. 2013) (noting
that “[a]part from their role as captive consumers, the refiners are in no position to ensure, or even contribute to,
growth in the cellulosic biofuel industry.”). The proposed rule here suffers from the same fatal flaw. Fossil
fuel-fired EGUs—the only parties that may be subject to regulation under Section 111(d)—are in no position to
ensure or even contribute to the reductions in demand for electricity from their units that would be required to
comply with the emission standards.
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fossil fuel-fired EGUs that are the source category for this rule, many of which do not emit any
CO; into the atmosphere.

It is also clear that the EPA has no authority under Section 111 to itself impose building
blocks 2 through 4 directly on States or on non-emitting entities within the States—either as
components of BSER for a NSPS under Section 111(b) or as part of a federal plan under Section
111(d)(2). The EPA, for example, cannot rely on Section 111(b) to require an electric utility to
increase its utilization of NGCC units to 70 percent, or an electricity distributor to acquire 15
percent of its power from renewable sources, or consumers to reduce their use of electricity by
10 percent. There is likewise no authority in the statute that would allow the EPA to achieve
these ends indirectly by including them in its BSER for regulations under Section 111(d).

The EPA’s overly broad approach in the proposed rule flows partly from its
unprecedented and unreasonable redefinition of what constitutes a “system of emission
reduction.” Under Section 111, a standard of performance must reflect “the degree of emission
limitation achievable through the application of the best system of emission reduction” that has
been adequately demonstrated for sources in the regulated category."”’” According to the EPA,
because the specific word “system” is not defined in the Act, the Agency has free rein to instead
use its abstract dictionary definition: “a set of things working together as parts of a mechanism or
interconnecting network; a complex whole.”"*® Devoid of any statutory context, the EPA applies
this definition to conclude that a “system of emission reduction” can be “virtually any ‘set of
things’ that reduce emissions” and includes “anything that reduces emissions, ranging from add-
on controls . . . to measures that replace production or generation at the affected sources.”"” The
EPA even claims that it may require “reduced utilization” of a source as part of a “system of
emission reduction,” and conceivably the complete shut-down of regulated sources.'*

This is a stunning departure from the plain meaning of Section 111, which has been read
over its 44-year history to authorize only standards of performance that limit a source’s rate of
emissions based on methods incorporated into the design or operation of a source itself.'*! Even
where non-technological measures have been considered to be a “system of emission reduction,”
such as the use of low-sulfur coal in coal-fired boilers, those measures have still been limited to
changes at the source that are within the control of the source owner or operator.'” The

BT 42 U.S.C. § 7411(a)(1) (emphasis added).

B8 T egal Memorandum at 51 (emphasis added) (quoting Oxford English Dictionary of English (3rd ed.) (published

2010, online version 2013),
http://www.oxfordreference.com.mutex.gmu.edu/view/10.1093/acref/9780199571123.001.0001/acref-
9780199571123.

9" Id. at 51-52 (emphasis added).
140 See Proposed Rule, 79 Fed. Reg. at 34,889; Legal Memorandum at 79.

M See generally 40 C.F.R. pt. 60.

2 Indeed, the EPA has never before read BSER so broadly so as to allow the Agency to regulate non-emitters of

pollutants. Even where the EPA has stretched the limits of its authority in determining BSER—such as the
development of a cap-and-trade program for mercury emissions from fossil fuel-fired EGUs, see Standards of
Performance for New and Existing Stationary Sources: Electric Utility Steam Generating Units, 70 Fed. Reg.
28,606 (May 18, 2005) (“CAMR?”) vacated on other grounds by New Jersey v. EPA, 517 F.3d 574 (D.C. Cir.

(Cont'd on next page)
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unbounded regulatory authority that the EPA’s new approach would grant the Agency is patently
inconsistent with the statute and unreasonable. It would allow the EPA to effectively require any
“affected entity” to implement any “set of things” that the Agency believes would potentially
have the effect of reducing the operation of sources in a source category and hence emissions
from that category, no matter how far removed the required actions are from the source itself.

In the context of EGUs, these measures could include anything from limiting operations,
to shutting down regulated sources or other affected entities altogether, to regulating how
individuals use electricity or consume other goods and services. Applying this broad approach to
other source categories—as this rulemaking implies the EPA is likely to attempt—Ileads to
similarly unreasonable outcomes. For example, if the EPA were to apply a “beyond the source”
approach to GHG standards of performance and emission guidelines for the gasoline refining
industry, it might require refiners to “redispatch” fuel production from their facilities to less-
utilized existing biofuel facilities, or it might require states to invest in constructing new biofuel
facilities. Under this approach, the EPA could even use regulating refineries as a pretext to take
other economy-wide measures that reduce the demand for gasoline. Increased motor vehicle fuel
efficiency standards, efforts to promote electric vehicles and natural gas-fueled vehicles, and
investments in mass transit systems are each a “set of things” that the EPA might consider a
“system of emission reduction” for gasoline refineries. The Agency could even require
businesses to make greater use of telecommuting in order to encourage their employees to drive
less. Taken to its logical extreme, the EPA’s unprecedented and expansive construction of
BSER could empower the Agency to impose limits (or indeed outright bans) on any good or
service that the Agency concludes results in harmful emissions into the atmosphere. Under this
view, the EPA could reach into every corner of the American economy.

The EPA claims that nothing in the language or context of Section 111 limits the
admittedly “broad” definition of “system” that the Agency has developed.'” This conclusion,
however, is not supported by the statute’s plain language or context, or by the EPA’s past
rulemakings under Section 111.

First, on its face, Section 111 authorizes the EPA and the States to promulgate standards
that regulate the performance only of individual stationary sources. The title of this section alone
reveals its focus: Section 111 is titled “standards of performance for new stationary sources,”
while Section 111(d) is titled “standards of performance for existing sources; remaining useful

(Cont'd from previous page)

2008), cert. denied sub nom. Util. Air Reg. Grp. v. New Jersey, 555 U.S. 1169 (2009)—the Agency has limited
its control “system” to measures that the regulated stationary source could implement. In the mercury rule, for
example, the numeric standards for mercury emissions that formed the cap were determined using only
pollution control measures that the emitting sources themselves would implement (e.g. scrubbers that control
both SO, and mercury). See 70 Fed. Reg. at 28,617. That rule did not require or envision any regulations that
would be imposed on non-emitting entities to reduce the demand for power from the affected EGUs and thereby
reduce the emission of mercury. The EPA likewise did not include any “beyond the fence-line” measures in its
determination of BSER for its Proposed GHG Rule for New Sources.

' Legal Memorandum at 51-52.
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life of source.”™ Section 111(d) explicitly directs States and the EPA to consider the
“remaining useful life” of existing sources when applying any standard of performance, further
indicating that Section 111 is focused on what individual sources can do to improve their
emissions performance (and at what cost).'** The stationary sources that may be regulated under
Section 111 are narrowly confined to individual “building[s], structure[s], facilit[ies], or
installation[s]” that actually “emit[] or may emit any air pollutant.”'* Section 111(d) does not
empower the EPA to regulate a combination of these sources,'’ and it certainly does not
authorize the regulation of other entities that do not emit the pollutant.

The EPA’s erroneous reading of BSER conflates the two operative phrases of Section
111(d) that describe its authority. The Agency may require each State to promulgate a state plan
that (1) “establishes standards of performance” for (2) “any existing source for any air pollutant.”
On its face, the term “best system of emission reduction” relates only to the “standard of
performance” and the scope of the pollution control measures that may be imposed on the
regulated stationary source. While the definition of BSER may give the EPA latitude with
respect to the forms of pollution controls that can be imposed directly on the emitting source, it
does not mean that the EPA has any latitude with respect to whether controls can be imposed on
entities that do not emit pollutants. And nothing in Section 111(d) empowers the EPA to “apply”
the BSER to an entire sector of the economy (here, the electricity sector)—from the producers of
a product all the way down to the consumers—in order to determine a standard of performance
or emission guideline. Because Section 111 standards of performance apply to individual
sources, the BSER must also be applied to those individual sources in order to determine the
standard of performance.

The statute also makes clear that any standard of performance under Section 111 must be
“achievable” by the individual sources to which it applies based on the application of an
“adequately demonstrated” system of emission reduction that improves the emissions
performance of that source.'™ The achievability requirement demonstrates that a system of
emission reduction cannot go beyond the fence-line of a source. A standard is not “achievable”
for a source if the source must rely on the conduct of some other entity in order to comply with
the standard. For example, a standard of performance for coal-fired EGUs that is based on a
“system” of reducing the EGU’s operations by increasing generation at NGCC units and
renewables and discouraging electricity consumption would not be achievable for individual
coal-fired EGUs. Each source would have no control over whether additional NGCC capacity is
available when the source is called upon to operate, or whether new renewable sources will be
developed, or whether demand-side efficiency measures will actually drive consumers to use less

442 U.S.C. §§ 7411, 7411(d).
514§ 7411(d)(1).
16 1d.§ 7411(a)(3).

47" See ASARCO Inc. v. EPA, 578 F.2d 319, 327 (D.C. Cir. 1978) (“EPA has attempted to change the basic unit to
which the [Section 111 standards] apply from a single building, structure, facility, or installation—the unit
prescribed in the statute—to a combination of such units. The agency has no authority to rewrite the statute in
this fashion.”).

M8 42 U.S.C. § 7411(a)(1).
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electricity. A standard of performance is also not “achievable” if it can be met only by reducing
utilization of the source. Section 111 may only be used to regulate the source’s performance,
i.e., the amount of a certain pollutant that the source emits at a particular level of operations. An
achievable standard can be based only on inside the fence-line measures that limit a source’s rate
of emissions.

Section 111(h) also directly contradicts the EPA’s broad view of the “systems” on which
a standard of performance may be based. Section 111(h) authorizes the EPA to promulgate a
design, equipment, work practice, or operational standard in the event that “it is not feasible to
prescribe or enforce a standard of performance,” and clarifies the precise situations in which a
standard of performance is “not feasible.”'* One of these situations is that the regulated
pollutant “cannot be emitted through a conveyance designed and constructed to emit or capture
such pollutant.”™ Thus, Section 111(h) clearly equates a “standard of performance” (and thus,
the use of a “system of emission reduction”) with the use of a “conveyance” at the source. If the
EPA’s definition of “system” were permissible, then the lack of any available pollution control
“conveyance” would not make it infeasible to prescribe a standard of performance.

Second, the Subpart B regulations under which the EPA has issued the proposed rule
shares Section 111°s exclusive focus on standards that are achievable by individual existing
sources. The text of Section 111(d)(1) imposes only one duty on the EPA: to “establish a
procedure” under which each State will submit a plan establishing standards of performance for
certain existing sources.””' The EPA fulfilled this duty nearly 40 years ago by promulgating
Subpart B, which directs the EPA to publish a “guideline document containing information
pertinent to control of the designated pollutant form [sic] designated facilities [i.e., existing
sources subject to regulation under Section 111(d)].”"**> As with Section 111, emission
guidelines for existing sources under Subpart B must “reflect[] the application of the [BSER]
(considering the cost of such reduction) that has been adequately demonstrated for designated
facilities.”"™ Also, echoing Section 111°s statutory command to consider the “remaining useful
life” of regulated existing sources, Subpart B notes that States may tailor standards of
performance for individual designated facilities to account for “[u]nreasonable cost of control
resulting from plant age, location, or basic process design,” “physical impossibility of installing
necessary control equipment,” or “other factors specific to the facility (or class of facilities) that
make application of a less stringent standard or final compliance time significantly more
reasonable.”™ This state discretion reflects Subpart B’s focus on what individual existing
sources can achieve within their fence-lines.

9 1d. § 7411(h)(1).

B0 14§ 7411(h)(2)(A).

B 1d § 7411(d)(1).

3240 C.F.R. § 60.22(a) (emphasis added); see id. § 60.21(b) (defining “designated facility”).
33 1d. § 60.22(b)(5) (emphasis added).

B4 1d § 60.24(F).
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Subpart B also specifies that compliance with performance standards promulgated by
States under Section 111(d) must be shown through a series of “increments of progress,” which
are “steps to achieve compliance which must be taken by an owner or operator of a designated
facility.”'” These increments of progress include awarding contracts, initiating “on-site
construction or installation,” and completing “on-site construction or installation” of “emission
control equipment or process change[s].”"*® Thus, Subpart B makes clear that compliance with
Section 111(d) standards of performance is achieved through on-site measures taken by the
“owner or operator” of regulated sources. Building blocks 2 through 4 cannot be undertaken by
the “owner or operator” of “designated” coal-fired EGUs.

Third, the EPA’s longstanding and consistent “at-the-source” approach to rulemaking
under Section 111 discredits the Agency’s novel claim that a “system of emission reduction”
may include beyond the fence-line measures or a forced reduction in the demand for the source’s
product. In the 44-year history of the modern CAA, the EPA has undertaken an “at-the-source”
analysis of BSER for every single standard of performance or emission guideline that it has
promulgated. For example, the EPA’s NSPS for beverage can surface coating facilities was
based on the use of the “best available waterborne coatings”—a process change incorporated into
the operation of the coating facilities themselves."”” Nowhere in that rulemaking did the EPA
consider the types of broad beyond the fence-line measures that it has proposed for existing
EGUs here, such as limiting the number of beverage cans coated per year, replacing canned
beverages with bottled beverages, or reducing the overall demand for beverages. This at-the-
source approach has continued to the present day: in a proposed NSPS rulemaking on June 30,
2014, less than two weeks after the proposal of these emission guidelines, the EPA reaffirmed
that Section 111 standards of performance “apply to sources” and must be “based on the BSER
achievable at that source.”"® Indeed, the EPA did not include reduced electricity consumption
or any other beyond the fence-line measure as a component of the BSER in its proposed rule for
new EGUs, even though that proposed rule addresses the same emissions from the same source
category.'”

The EPA’s at-the-source approach to BSER is not limited to new sources. Dating back to
the earliest Section 111(d) rulemaking pertaining to phosphate fertilizer plants, kraft pulp mills
and aluminum plants, the EPA never suggested that BSER could include a reduction in the
amount of fertilizer, pulp or aluminum produced by these sources or consumed by their
customers.'® 1In fact, in none of the EPA’s rulemakings under Section 111(d) has the Agency

33 Jd. § 60.21(h) (emphasis added).
156 Id

157 Standards of Performance for New Stationary Sources; Beverage Can Surface Coating Industry, 48 Fed. Reg.

38,728 (Aug. 25, 1983) (promulgating 40 C.F.R. pt. 60 subpt. WW).

138 Ppetroleum Refinery Sector Risk Technology Review and New Source Performance Standards, 79 Fed. Reg.

36,880, 36,885 (June 30, 2014) (emphasis added) (also equating BSER with the “best demonstrated technology”
for a source).

159 See generally Proposed GHG Rule for New Sources.

10" See Notice of Availability of Draft Guidelines for the Control of Atmospheric Fluoride Emissions from Existing

Phosphate Fertilizer Plants, 41 Fed. Reg. 19,585 (May 12, 1976) (guidelines for phosphate fertilizer plants
(Cont'd on next page)
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ever considered basing its emission guidelines on reduced utilization of the source or other
measures beyond the fence-line of the source.

In support of its new approach, the EPA claims that other previous rulemakings under
Section 111(d) have included beyond the fence-line measures and utilization limits in order to
reduce emissions. The EPA points out that some of its emission guidelines for waste
incineration units have included provisions concerning emission rate averaging, tradable
emission credits, and waste management plans.'® However, these provisions are irrelevant. The
emission guidelines for solid waste incineration units were promulgated under both Section
111(d) and Section 129. Unlike Section 111(d), Section 129 rejects the BSER concept and
requires that standards for existing incineration units must “reflect the maximum degree of
reduction in emissions . . . achievable for new or existing units in each category” and must “not
be less stringent than the average emissions limitation achieved by the best performing 12
percent of units in the category.”'* Thus, what the EPA may require under Section 129 bears no
relation to what measures may reasonably be considered to be a “system of emission reduction”
for the purposes of Section 111. Moreover, the emission rate averaging and tradable emission
credits that the EPA included in its emission guidelines for municipal waste combustors were
merely flexible compliance tools and were not used to determine the standard itself, as the EPA
seeks to do here. Thus, the EPA’s claim that it has utilized beyond the fence-line measures in
other rulemakings is in error.

The EPA also points to its short-lived emission guideline for mercury emissions from
coal-fired EGUs, known as the CAMR,'* as an example of a Section 111(d) standard based on a
beyond the fence-line emission trading program.'* But like the emission guideline for municipal
waste combustors described above, CAMR’s trading program was merely a tool for compliance:
the actual standards were set based on the application of pollution control technology at
individual EGUs. The systems of emission reduction that were used to set CAMR’s emission

(Cont'd from previous page)

based on “spray cross-flow packed scrubbers’); Notice of Availability of Draft Guidelines for the Control of
Sulfuric Acid Mist from Existing Sulfuric Acid Production Units, 41 Fed. Reg. 48,706 (Nov. 4, 1976)
(guidelines for sulfuric acid production units based on “fiber mist eliminators”); Notice of Availability of Draft
Guidelines for the Control of Total Reduced Sulfur Emissions from Existing Kraft Pulp Mills, 43 Fed. Reg.
7597 (Feb. 23, 1978) (guidelines for kraft pulp mills based on various process controls and two-stage black
liquor oxidation system); Notice of Availability of Final Guidelines for the Control of Fluorides Emitted from
New Primary Aluminum Plants, 45 Fed. Reg. 26,294 (April 17, 1980) (guidelines for primary aluminum plants
based on “effective collection of emissions followed by efficient fluoride removal by dry scrubbers or by wet
scrubbers”); Standards of Performance for New Stationary Sources and Guidelines for Control of Existing
Sources: Municipal Solid Waste Landfills, 61 Fed. Reg. 9905, 9907 (Mar. 12, 1996) (guidelines for municipal
solid waste landfills based on: “(1) A well-designed and well-operated gas collection system and (2) a control
device capable of reducing [nonmethane organic compounds] in the collected gas by 98 weight-percent”).

1! T egal Memorandum at 63-64.

192 42 U.S.C. § 7429(a)(2) (emphasis added).

19 See 70 Fed. Reg. 28,606 (May 18, 2005) (CAMR); New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008) (vacating
CAMR).

1% Legal Memorandum at 63 n.51.
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guidelines were (1) the co-benefit mercury reductions of installing scrubbers and selective
catalytic reduction systems at individual units under the Clean Air Interstate Rule (“CAIR”) (for
the first phase of CAMR) and (2) the installation of mercury-specific pollution control
technologies such as activated carbon injection (for the second phase).'® The EPA never even
considered that the BSER could include measures to reduce the overall demand for electricity
from those units—even though reducing the demand for power from coal-fired EGUs would
result in a reduction in mercury emissions in precisely the same way it would result in a
reduction in CO, emissions: less demand for power from the unit results in less coal being
burned to produce that power, which in turn leads to lower emissions of both CO, and mercury.

In light of all these factors, the EPA’s attempt to redefine the term “system of emission
reduction” is patently unreasonable because it has no limiting principle.'® The EPA’s
construction of that term to include beyond the fence-line measures—including a reduction in
electricity demand from affected EGUs—would allow the EPA to work a wvast and
unprecedented expansion in the scope of its control over a broad swath of the economy. As the
Supreme Court recently held in Utility Air Regulatory Group v. EPA, “[w]hen an agency claims
to discover in a long-extant statute an unheralded power to regulate ‘a significant portion of the
American economy,”” the Court will “typically greet its announcement with a measure of
skepticism.”'®  Allowing the Agency to use Section 111 to require reduced utilization or to
impose obligations on entities that do not even emit a regulated pollutant “would bring about an
enormous and transformative expansion in the EPA's regulatory authority without clear
congressional authorization”—a prospect the Court resoundingly rejected in UARG v. EPA.'*

Accordingly, the EPA must withdraw its proposed rule. Any subsequent rulemaking to
establish emission guidelines for CO; emissions from existing fossil fuel-fired EGUs must be
limited in scope to the at-the-source emission control measures contemplated by Section 111. As
described above, the only component of the current proposal that could permissibly support an
emission guideline is building block 1. The emission guidelines should be based on modest and
operationally feasible heat rate improvements at individual EGUs within the source category, set
at a level that is achievable by individual units considering cost and energy impacts. These
emission guidelines would be subcategorized by size, type, and class of EGU as appropriate,
considering costs of control, physical limitations, geographical limitations, or other factors.'®

' CAMR, 70 Fed. Reg. at 28,617-20; see also id. at 28,621 (final guideline was “based on the level of Hg
emissions reductions that will be achievable by the combined use of co-benefit (CAIR) and Hg-specific
controls™).

1 See, e.g., Elec. Power Supply Ass’'n v. FERC, 753 F.3d 216, 221 (D.C. Cir. 2014) (stating that FERC’s
“rationale, however, has no limiting principle. Without boundaries, §§ 205 and 206 [of the FPA] could be
ostensibly authorize FERC to regulate any number of areas, including the steel, fuel, and labor markets. . . .
The commission’s authority must be cabined by something sturdier than creative characterizations™) (“EPSA”).

7 UARG, 134 S. Ct. at 2444 (quoting Brown & Williamson, 529 U.S. at 159).
8 1d,
19940 C.F.R. § 60.22(b)(5).
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And States would retain the full discretion afforded them by the CAA and by Subpart B to apply
less stringent standards to particular facilities or classes of facilities.'”

B. The Proposed Rule Impermissibly Intrudes Upon States’ Settled Authority.

The EPA’s construction of its authority under Section 111(d) also runs counter to decades
of established authority preserving the predominant role of the States in protecting the
environment and ensuring a reliable supply of affordable energy for its citizens. Since the
earliest days of environmental and utility regulation, Congress, the federal courts, the EPA, and
FERC have each, in their respective spheres, respected the States’ foundational role—indeed,
Congress has repeatedly enacted laws embracing and promoting that role.

In what would be a dramatic departure from a century of settled practice, however, the
proposed rule would usurp States’ settled authority in these areas and eviscerate the regulatory
compact that has long been a foundation of utility regulation. Ignoring the plain language of
Section 111(d), the proposed rule would reach deep into the States’ core police powers and co-
opt them for federal ends. While Section 111 accords with constitutional principles if properly
construed, the EPA’s current proposed interpretation would compel States to administer a
detailed federal regulatory program, to embrace a federally mandated mix of energy sources
regardless of local circumstances, to restructure their energy grids, to grapple with an intractable
maze of conflicting federal regulatory burdens, and even to enact implementing legislation.
Under the proposed rule, States would no longer decide for themselves how to meet federal
emissions limitations; the EPA will instead dictate to States what they must do, how they must
do it, and even how they must exercise state legislative processes.

As described below, the proposed rule defies the principles embodied in the Tenth

Amendment, in the CAA and its scheme of cooperative federalism, and in the “bright-line”
federal-state divide over energy matters that Congress has repeatedly reaffirmed in the FPA.
Indeed, if Congress did not give FERC—the federal agency with direct statutory authority over
the energy industry—the power to regulate the planning and generation of electric power,
Congress surely did not intend for the EPA to undertake that task under the guise of emissions
standards. If Congress had meant to so substantially infringe state sovereignty, it would have
said so clearly—but even the EPA claims only that Congress spoke ambiguously.

In any event, the proposed rule, if enacted, would violate the Tenth Amendment by
improperly commandeering the States. It has “always [been] understood” that the Tenth
Amendment forbids attempts by “[t]he Federal Government [to] compel the States to enact or
administer a federal regulatory program” or to “require the States to govern according to [the
Federal Government’s] instructions.”'”" The proposed rule flouts that prohibition. Many States
will be unable to implement the EPA’s proposal without changing their laws or extensively
coordinating among state agencies. In some States, no regulatory entity has the authority to
impose all of the measures the EPA applied to calculate state goals. And many more States

170 42 U.S.C. § 7411(d); 40 C.F.R. § 60.24(f).
' New York v. United States, 505 U.S. 144, 166, 188 (1992).
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divide across different regulatory bodies the authority to develop, impose, and enforce the
measures the EPA has proposed. The proposed rule would thus require States to enact new laws
to restructure existing regulatory authorities or to provide new authority or, at the least, to
undertake substantial burdens to govern according to the EPA’s instructions. In other words, the
EPA would commandeer not just the States’ resources but their own legislative processes, a
direct affront to their sovereignty.

By compelling States to adopt statutes to enact and administer a federal regulatory
program, the proposed rule would undermine the very accountability concerns that the Tenth
Amendment is meant to promote. The Supreme Court has emphasized that “[a]ccountability is

. diminished when, due to federal coercion, elected state officials cannot regulate in
accordance with the views of the local electorate in matters not pre-empted by federal
regulation.”'” The Tenth Amendment, after all, prohibits the federal government from
“exercis[ing] power in a fashion that impairs the States’ integrity or their ability to function
effectively in a federal system.”'”” The proposed rule would force States to enact laws that they
may not otherwise enact and govern in ways that they may not otherwise govern—actions for
which the electorate will hold them accountable even though the EPA bears the blame.

The EPA has no authority to promulgate the proposed rule, particularly when the impact
of the proposed regime on the States is considered. The proposed rule—and its suggested

experiment in top-down regulation of both the energy industry and the States themselves—
should be abandoned.

1. The Tenth Amendment Prevents Federal Agencies from Commandeering the
States or Regulating States Directly.

The Tenth Amendment provides: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the
people.”'” As that Amendment reflects, the Constitution creates a structure under which the
States retain significant authority, while the federal government possesses only the limited
powers expressly delegated to it.'”

That structure limits federal authority. As an example: Congress may “regulate interstate
commerce directly” because the Constitution grants it that authority.”’ But Congress cannot
“compel the States to enact or administer a federal regulatory program” or “regulate state
governments’ regulation of interstate commerce.”'”