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Mr. {Whitfield.} I would like to call this hearing to
order. Today we are going to look at the regulatory
roadblocks to the Nation’s manufacturing renaissance with a
discussion draft of a bill entitled " The Promoting New
Manufacturing Act''. And I do want to thank all the
witnesses for being with us today. We look forward to your
testimony, and certainly I will be introducing each one of
you, and we will have questions for you a little bit later.
At this time I would like to recognize myself for a 5 minute
opening statement.

Polls have shown that the American people are of the
opinion that economic growth and job creation is the number
one issue facing the American people. And I think all of us
recognize the very slow economic growth over the last 6 years
has been pretty frustrating for all of us. Now, I know that
President Obama, and Vice President Biden, and people in his
Administration talk about this issue frequently as well. As
a matter of fact, the President frequently in public talks
about the importance of streamlining the permitting process.
And yet, as is so often the case, he frequently says one

thing, but then his administration takes actions that are
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contrary to that. And that has certainly been happening at
EPA, and many of the other regulatory bodies.

Now, the chemical industry estimated, as of this week,
that 177 projects, manufacturing projects, have been proposed
in the U.S., representing $112 billion in investment, and
over 600,000 high paying manufacturing jobs. This is an
extremely positive development, obviously. And also, with
the great renaissance that we are having in the natural gas
arena, we have a unique opportunity in America to step out in
front and be one of the leading competitors in the world, and
competing in the world to grow this economy, and create jobs.

But this manufacturing renaissance is far from a done
deal, especially given the cumbersome permitting process that
these projects must go through. It would be a great
disservice to the American people if our Nation’s natural gas
advantage 1s squandered through an unnecessarily lengthy
bureaucratic process that delays, or even prevents, these job
creating modern new facilities from being built.

Now, I might add that we invited EPA to testify today,
but the agency declined our invitation to permit. They did
talk to us yesterday, and said they look forward to working

with us on a technical basis as we explore this legislation.
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And obviously we welcome that, that is very important. And
even though EPA won’t be here today, we do have other
witnesses who agree with EPA’s position, and I am sure that
they will do a great job of explaining precisely the views of
their entities, as well as probably the way EPA feels about
some of these issues.

I believe this bill contains several common sense
measures to increase transparency, and reduce unnecessary
permitting delays. It increases the amount of public
information about the number of these permits being issued,
how long the process is taking, and also requires more
information on EPA’s Environmental Appeals Board process. It
reduces permitting delays by requiring that the implementing
regulations and guidance be finalized concurrently with any
new or revised national ambient air quality standard, rather
than doing it months, or even years, later. And it also
directs EPA to report to Congress on steps being taken by the
agency to expedite the permitting process.

I might add that none of the substantive requirements
under the Clean Air Act would be altered in any way under
this bill. 1In fact, these new industrial facilities will be

considerably cleaner, more efficient than those currently in



This is a preliminary, unedited transaript. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

92

93

94

95

96

97

98

99

100

operation in the U.S., as well as those operating overseas.

So, in sum, the discussion draft includes reasonable
steps to streamline the permitting process, something that
the administration agrees, at least the President says, needs
to be addressed. So we are open to all suggestions improve
this vehicle as we move forward, and I look forward to the
hearing.

[The prepared statement of Mr. Whitfield follows:]
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Mr. {Whitfield.} At this time, I would like to
recognize the gentleman from Chicago, Mr. Rush, for a b5
minute opening statement.

Mr. {Rush.} I want to thank you, Mr. Chairman. Mr.
Chairman, the Promoting New Manufacturing Act is billed as
legislation that will require greater transparency and
timeliness in obtaining pre-construction permits for new
manufacturing facilities, as required under the Clean Air
Act. Mr. Chairman, while I am not opposed to the idea of
expediting the permitting process in a practical and
thoughtful way, I am not convinced that the bill before us
today as currently drafted is the way to go about, in terms
of reforming this process.

One of the main concerns I have, Mr. Chairman, with this
legislation is that it puts an additional burden, and
additional responsibility, on the U.S. EPA at a time when
Congress has been steadily slashing funding for the EPA,
making it much more difficult, if not impossible for it to
carry out all of its duties, these new duties, even some of
the new duties that this bill today requires.

Additionally, this bill today before us appears to
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124 exempt new facilities from complying with the revised

125 national ambient air quality standards if specific

126 unrealistic conditions are not met, without taking into

127 consideration the fact that much of the guidance, much of the
128 implementation regulations, are enacted on the state level.
129 Specifically, Mr. Chairman, Section 3 adds a new requirement
130 for the EPA that, when publishing any final new or revised
131 national ambient air quality standard, it must also

132 concurrently, and I quote, "~ ‘publish implementing regulations
133 and guidance.''

134 However, Mr. Chairman, in many cases state and regulated
135 entities already have the tools and the guidance necessary
136 for implementing the new national ambient air quality

137 standards, and in other cases, this guidance evolves

138 organically as issues and questions appear. I feel the

139 consequence of this provision in Section 3, either

140 intentionally or unintentionally, is that it may lead to an
141 emergence of new lawsuits by industry, claiming that the EPA
142 failed to meet this new requirement of concurrently issuing
143 all final regulations and guidance, which may subsequently
144 lead to detrimental delays in the issuance of new protected

145 air quality standards.
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146 I also have concerns with the provision stating that a
147 new or revised--shall not apply to the review and the

148 disposition of a pre-constructed permit application, unless
149 final regulations and guidance concerning the submittal and
150 consideration of permit applications have already been

151 published. If a new facility is allowed to be built in an
152 attainment area, but it does not have to comply with new or
153 revised national ambient air quality standards, it is unclear
154 how that new facility will impact existing facilities that
155 may want to expand. And, in fact, it may push the entire

156 area into a non-attainment area under this legislation, Mr.
157 Chairman.

158 Additionally, in areas of non-attainment, allowing new
159 facilities to be constructed that do not have to meet revised
160 national ambient air quality standards may force other

161 existing facilities to make even deeper cuts in their

162 pollution emissions in order to bring the area into

163 attainment.

164 Finally, Mr. Chairman, while I look forward to engaging
165 the distinguished panelists before us here today, I think

166 that it would serve the members of this subcommittee well, it

167 will serve all interested parties well, to hear from, and to
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question the EPA directly on how this legislation would
affect the permitting processing. Mr. Chairman, I hope that
we will have the opportunity to do so before we move this
bill to markup, and I yield back.

[The prepared statement of Mr. Rush follows:]
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Mr. {Whitfield.} Thank you, Mr. Rush. Mr. Upton is not
here this morning. Mr. Shimkus, do you or Mr. Latta have any
comments? Okay. At this time we will recognize the
gentleman from California, Mr. McNerney, for his opening
statement.

Mr. {McNerney.} Thank you, Mr. Chairman. I wasn’t
expecting to get up this early. I think today’s hearing
focuses on the discussion draft of Promoting New
Manufacturing Act, and I thank the witnesses for coming here
this morning, taking time to testify about the proposed
legislation. I hope that we will have an opportunity to hear
from the EPA before we go to marking up this bill as well.

I strongly support promoting new manufacturing in the
United States, and, in fact, I spent a decade in the
manufacturing sector, so I sympathize. However, in my humble
opinion, Mr. Chairman, the bill looks like an attempt to
weaken the Clean Air Act, so we need some work on this
provision.

Under the current law, the EPA sets national ambient air
quality standards at levels sufficient to protect public

health, and with an adequate margin of safety. Essentially,
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195 these standards identify the level of air pollution that is
196 safe to breathe. When a company wants to build a new large
197 facility, or expand an existing one, it has to apply for a
198 pre-construction permit. States, not the EPA, issue most of
199 these permits. To get a permit, a company must commit to
200 install appropriate pollution controls, and show that the
201 emissions from the new expanded facility will not cause a
202 violation of the air quality standards. That is a

203 straightforward standard. We shouldn’t allow new facilities
204 to worsen already dirty air, or make clean air unsafe to

205 breathe.

206 Periodically the EPA updates the air quality standards,
207 when the scientific evidence shows that it is necessary to
208 protect public health. Under the Clean Air Act, new

209 facilities need to meet whatever air quality standard is in
210 place, and that ensures that the air is healthy to breathe.
211 But this bill says that the EPA must issue regulations and
212 guidance for implementing a new air quality standard at the
213 same time that it issues the standard. If the EPA doesn’t do
214 this, then, to get a permit, new facilities only have to show
215 that they meet the old, less protective standard.

216 I represented a part of California’s San Joaquin Valley,
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which has some of the Nation’s worst air pollution. These
conditions negatively affect the quality of life, including
health, safety, and missed days of school and work. In other
words, air quality isn’t just a public health issue, but it
is an economic issue. In the wvalley, the district has up to
180 days to make a determination, but often these cases are
permitted in just a few hours. Our region has been
successful in addressing pre-construction permitting.

However, the bill introduces uncertainty into the
permitting process, requiring the EPA to issue regulations
and guidance, but it is not clear what regulations and
guidance will be sufficient. Also, when a facility gets a
permit under the old standard, it is unclear whether it would
be grandfathered in permanently, or whether it would have to
go back later and install additional pollution controls.
Adding uncertainty will delay the permitting process.

The bill also imposes a host of new reporting
requirements about permitting times, which impacts the
states, since the states, and not the EPA, actually issues
almost all of these permits. This reporting burden will be
carried by the same state and EPA personnel who process the

permits. The bill adds to their workload, and authorizes no
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new funding.

People in my district in the Valley deserve clean air,
and the Valley has made substantial progress in addressing
this goal. And, in fact, this year is the cleanest air on
record. We should continue to build on those efforts, not
increase the burdens on air pollution controlled districts.
We should be discussing how we can deliver more funding and
resources for those agencies, rather than weakening public
health protections.

Mr. Chairman, I yield back.

[The prepared statement of Mr. McNerney follows:]
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Mr. {Whitfield.} Thank you very much, Mr. McNerney.
And, once again, I want to thank the six witnesses for being
with us this morning. All of you are quite knowledgeable,
and we look forward to your testimony.

Instead of introducing each one of you, and then going
back and introduce you again, I am just going to introduce
you one by one as I recognize you for your 5 minutes. So our
first witness this morning is Ms. Lorraine Gershman, who is
the Director of Regulatory and Technical Affairs at the
American Chemistry Council. And, Ms. Gershman, you are

recognized for 5 minutes.



This is a preliminary, unedited transaript. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

262

263

264

265

266

267

268

269

270

271

272

273

274

275

276

277

278

279

280

~STATEMENTS OF LORRAINE KRUPA GERSHMAN, DIRECTOR, REGULATORY
AND TECHNICAL AFFAIRS, AMERICAN CHEMISTRY COUNCIL; KEN WEISS,
GLOBAL MANAGING PARTNER, AIR AND CLIMATE CHANGE,
ENVIRONMENTAL RESOURCES MANAGEMENT (ERM); COLIN O’'MARA,
SECRETARY, DELAWARE DEPARTMENT OF NATURAL RESOURCES AND
ENVIRONMENTAL CONTROL; JOHN WALKE, SENIOR ATTORNEY AND
DIRECTOR, CLIMATE AND CLEAN AIR PROGRAM, NATURAL RESOURCES
DEFENSE COUNCIL; KAREN KERRIGAN, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, SMALL BUSINESS AND ENTREPRENEURSHIP
COUNCIL; AND ROSS EISENBERG, VICE PRESIDENT, ENERGY AND
RESOURCES POLICY, NATIONAL ASSOCIATION OF MANUFACTURERS.

~"STATEMENT OF LORRAINE KRUPA GERSHMAN

} Ms. {Gershman.} Thank you. Chairman Whitfield, Ranking
Member Rush, members of the subcommittee, thank you for the
opportunity to testify on behalf of the American Chemistry
Council in support of the draft legislation Promoting New
Manufacturing Act. This legislation will improve the
regulatory permitting process for new and expanded factories,

and help ensure continued growth in shale related
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manufacturing in the United States.

ACC represents the leading companies engaged in the
business of chemistry. We apply the science of chemistry to
create innovative products and services that help make
peoples’ lives better, healthier, and safer. The U.S.
chemical industry is a key element of the economy, providing
784,000 skilled, good paying jobs all across our country. We
are among the nation’s largest exporters and investors in R
and D. Our advanced materials and technologies include many
that help save energy and reduce greenhouse gas emissions.
High performance building insulation and windows, solar
panels and wind turbines, and lightweight packaging and
vehicle parts all start with chemistry.

America’s chemical industry is undergoing a historic
expansion made possible by abundant, affordable supplies of
natural gas and natural gas liquids from shale formations.
Due to our decisive competitive advantage in the cost and
availability of energy and feed stock, the United States is
currently the most attractive place in the world to invest in
chemical manufacturing. As of this week, 177 chemical
industry projects, valued at $112 billion in potential new

U.S. investment, have been announced. Fully 62 percent of
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this is foreign direct investment. Within 10 years, the new
investments could generate tens of billions of dollars in new
chemical industry exports, and hundreds of thousands of
permanent new jobs.

All of these projects must undergo a lengthy and complex
environmental permitting process, filled with challenges that
could derail the investments. Problems include uncertainty
as to the schedule and process for obtaining a final pre-
construction permit, and a requirement that companies use
emission modeling programs that cannot adequately accommodate
site specific data. Once a project is significantly delayed,
the project can be scrapped, and companies make plans to
proceed elsewhere.

During his State of the Union address this past January,
President Obama highlighted the important role that domestic
natural gas is playing in the U.S. economy, and committed his
administration to facilitate the permitting process for
manufacturing projects. The President said, ~ "Businesses
plan to invest over $100 billion in new factories that use
natural gas. I will cut red tape to help those states get
these factories built.'' The White House fact sheet stated,

" "The Administration will help states and localities
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coordinate review of proposed private sector projects to
invest in new energy intensive U.S. manufacturing plants
relying on natural gas.''

Manufacturing facilities must be able to obtain required
permits in a timely, transparent, and efficient manner. 1In
recent years, EPA has tightened a number of NAAQS, including
ozone in 2008, nitrogen dioxide and sulfur oxides in 2010,
and fine particulate matter in 2012. A proposed tighter
ozone NAAQS is expected later this year. Meanwhile, EPA is
still working to implement these standards, along with some
even older NAAQS. Lacking clear direction from EPA, state
permitting agencies and manufacturing facilities have, at
times, been left confused about the requirements to complete
the pre-construction permitting process.

Manufacturing facilities need certainty and transparency
in the permitting process. The steps required to obtain a
pre-construction air permit within the Clean Air Act'’s
required 12 month deadline must be clear to all. EPA must
issue implementation rules and guidance in tandem with any
final NAAQS rules. The Promoting New Manufacturing Act will
improve the permitting process by creating a dashboard

showing the total number of pre-construction permits issued
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347 during the fiscal year, the percentage issued within 1 year
348 of application, and the average length of the review process,
349 requiring EPA to issue guidance concurrent with any new rules
350 so that manufacturers fully understand how to comply, and

351 directing EPA to prepare an annual report to Congress on

352 actions the agency has taken to expedite the permitting

353 process.

354 The Promoting New Manufacturing Act represents a step
355 towards a timely, efficient, and transparent regulatory

356 process. We are hopeful that, with continued leadership from
357 this committee, and others in the House, that we can pass

358 this bill, and expedite the unprecedented chemical industry
359 investment planned for the United States. With that, I would
360 be happy to take any questions.

361 [The prepared statement of Ms. Gershman follows:]
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363 Mr. {Whitfield.} Thank you very much, Ms. Gershman. At
364 this time I would like to recognize Mr. Ken Weiss, who is the
365 global managing partner for the Air and Climate Change
366 Environmental Resource Management Company. And you are

367 recognized for 5 minutes, Mr. Weiss.
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368 ASTATEMENT OF KEN WEISS

369 } Mr. {Weiss.} Thank you. Chairman Whitfield, Ranking
370 Member Rush, thank you for the opportunity to testify in

371 support of the draft legislation Promoting New Manufacturing
372 Act. The legislation will remove much uncertainty and

373 related schedule delays from the air emissions permitting

374 process for major capital projects, and help ensure continued
375 growth in manufacturing in the United States.

376 ERM is a leading global provider of environmental health
377 safety and sustainability related services. We have more

378 than 5,000 people operating in 40 countries, and about 150
379 offices around the world. Seventy of those offices are in
380 the United States. We have about 350 air quality staff in
381 the United States. We have worked for about 50 percent of
382 the global Fortune 500 in the past 5 years on air quality

383 related assignments, and each year we do about 800 air

384 quality related assignments.

385 Most of our work is in the oil and gas, power, mining,
386 chemicals, and manufacturing sectors, across a wide swath of

387 American industry, and a significant portion of my practice
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388 1is advising these industries and my clients on the impacts of
389 their permitting regulations on major capital projects. My
390 experience almost unanimously is that air pre-construction
391 permits are typically on the critical path of the vast

392 majority of major capital projects, and that about 900

393 projects a year might require these types of permits that

394 would be facilitated by the Promoting New Manufacturing Act.
395 Companies seeking to execute capital projects need to be
396 able to develop realistic and predictable project timelines.
397 This would ensure that equipment can be designed, procured,
398 installed, and brought online when expected, and also support
399 investment decisions. The uncertainty in the permitting

400 process creates significant issues for such investment

401 decisions. Companies are forced to guess at the amount of
402 additional time to build into the permitting cycle for

403 planning, as EPA often fails to meet the 1 year time limit
404 allowed in the Clean Air Act for processing a permit. For
405 projects that have investment needs of billions of dollars,
406 the impact of these delays should not be underestimated.

407 The Promoting New Manufacturing Act removes much of this
408 uncertainty by ensure that the EPA has issued final guidance

409 to permit applicants on the exact manner in which to conduct
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the permitting analyses associated with capital projects.
Guidance is necessary, as many technical issues must be
addressed in determining how to conduct the analyses that can
show compliance with the ambient air quality standards. This
is particularly important, as EPA is constantly updating the
ambient air quality standards. EPA recently tightened the
NAAQS for nitrogen dioxide and sulfur oxides in 2010, and
fine particle matter in 2012, and is expected to issue a
tighter ozone standard later this year. At the same time,
the agency is working to implement these standards, along
with some older NAAQS, including the 1997 and 2008 ozone
NAAQS, and the 1997 and 2006 particulate matter NAAQS. This
disconnect results in state permitting agencies and the
regulated community in not having clear direction from the
EPA regarding what needs to be done to complete the air pre-
construction permitting process.

EPA’s failure to provide final implementation rules and
guidance to the regulated community and state agencies is
easily documented. Using the fine particle matter standard
as an example, it was not until May 16, 2008 that EPA
promulgated its final rule for implementation of the new

source review program for fine particle matter, despite



This is a preliminary, unedited transesipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

432

433

434

435

436

437

438

439

440

441

442

443

444

445

446

447

448

449

450

451

452

453

having promulgated the NAAQS in 1977 and 2006. Importantly,
the 2008 rule required certain gases to be considered
precursor emissions to fine particle formation.

Precursor emissions are emitted as gases, but react in
the atmosphere to foreign particulate matter, such as sulfate
and nitrates. Despite having adopted this rule in 2008, even
today there is no final guidance available from EPA on how to
conduct a fine particle matter ambient air quality analysis,
nor is there any approved computer model available to analyze
emissions surrounding the chemical transformation of
precursor emissions into particular matter, a major
contributor to fine particle concentrations in the ambient
air.

The most recent guidance from EPA on how to conduct this
analysis is labeled draft, and was issued in March of 2013.
It has not been finalized now, more than a year since its
release. Affected sources have no choice but to left with
uncertainty. We routinely advise clients that obtaining a
PSD permit can obtain anywhere from 1 to 3 years, and that a
minimum of 12 to 18 months need to be allowed in the project
schedule.

The types of issues we have seen have included a large
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shale gas fired combustion turbine that was being constructed
right in the middle of adoption of the PM2.5 NAAQS. The new,
more stringent, NAAQS could not be met in the area of the
project location, so there was no way to make the required
air quality demonstrations. EPA guidance was non-existent,
and the state did not know how to resolve this issue. This
caused unnecessary project delays for a major new gas
turbine.

We worked on a steel plant in Louisiana that was delayed
due to issues surrounding the NO2 ambient air quality
standard that was adopted during a review of the permit
application, and more than a year after the application was
filed. We currently estimate that the lack of guidance added
2 years to the project schedule.

The above examples are just a few of the obstacles we
have experienced firsthand. The list of obstacles will grow
as more facilities apply for pre-construction permits, and as
the NAAQS continue to get more stringent. Additionally, by
requiring the EPA to determine its track records to meeting
the permit processing timeline, the agency will have the
information necessary to act on and remove the underlying

causes of project delays created unintentionally by the
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permitting program.
Thanks for your time. I will be happy to answer any
questions you may have.

[The prepared statement of Mr. Weiss follows:]
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Mr. {Whitfield.} Thank you. Our next witness is Mr.
Colin O’Mara, good to see you, who is Secretary of the
Delaware Department of Natural Resources and Environmental
Control. And we are glad you are with us, and you are

recognized for 5 minutes.
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"STATEMENT OF COLIN O’'MARA

} Mr. {O’Mara.} Thank you, Mr. Chairman, Ranking Member
Rush. I greatly appreciate you accommodating me, being a
last minute add to this panel, replacing my staff member. I
will actually be starting a new job in 2 months. This will
probably be the last time I will be before you in this
capacity. I am going to become the CEO of the National
Wildlife Federation, so you will be hearing me to bother you
about wildlife issues in the future, maybe a little less on
the Clean Air Act. But--

Mr. {Rush.} Mr. Chairman, I just want to extend
congratulations to him.

Mr. {O’'Mara.} Thank you.

Mr. {Rush.} What a promotion.

Mr. {O’'Mara.} I will be in Illinois soon, so--

Mr. {Whitfield.} Yeah, and we have a lot of issues we
want to talk to you about on wildlife.

Mr. {O’'Mara.} Nothing is as sticky as this stuff.
Thank you very much for having me today. Delaware has a

long, proud history of manufacturing. You know, companies
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like DuPont, Gore, you know, we have a refinery, all kind,
you know, the chemical industry in many ways completely grew
out of Delaware. And we actually agree with the premise of
this effort, that more efficient permitting, more
predictable, more clear and certain permitting is obviously a
good thing for economic growth. We just kind of question the
unintended consequences of this particular approach, and have
maybe a few suggestions for a different way to look at it.

In Delaware, under the leadership of our governor, Jack
Markel, we have focused like a laser on trying to improve
permitting efficiency. You know, and my Air Director is
sitting behind me, Ali Mirzakhalili, one of the finest Air
Directors in the county, put his team through an incredible
process of value stream mapping, trying to reduce permit
times. He is gone, you know, our permits for kind of major
sources take about 4 months, where in many other states it 1is
more than a year. Our minor sources will take 2 months. We
are at about 72 days right now, compared to about 104 days,
about 3-1/2 months, about 3 or 4 years ago. And so we have
shown that, by having a better process, we can get through
the permits more quickly, providing the certainty.

And that is really the key to our approach in Delaware.
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The approach is fairly simple. We want to provide certainty
to industry by articulating clear standards. We want to
deliver permits in a timely and efficient manner, so they get
the decisions they need. And then we actually supplement our
strategy with one other piece. We actually provide some
incentives. If folks are willing to go above and beyond
permitting requirements, we provide, you know, small grants.
They want, you know, maybe adopting cleaner fuels, or helping
them get, you know, a gas pipeline to the site, or, you know,
things that can actually make the facility better long run.
And it is because we strongly believe in the underlying
belief in the Clean Air Act, and the tenet of the Clean Air
Act, that it is much cheaper to reduce emissions during the
design of a facility than it is to try to retrofit later.

Now, a lot of these facilities around the country that
have tried to, you know, add controls later, and you have
heard this in response to the Toxic Rule and others, the
expense and the time that folks need to try to do it after
the fact. If we can figure out ways to incorporate these
technologies earlier, it is cheaper, and it doesn’t create
kind of unintended consequences in other facilities.

And I think that the challenge with this bill as
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proposed, and I really appreciate the opportunity to come at
the draft discussion level, before it is formally introduced,
before it is marked up, because the unintended consequence of
having folks go in and apply for permits under an old
standard, when a new standard has already been promulgated in
a meaningful way, even though the guidance may not have been
issued, puts both the state and the regulated entity in an
incredibly precarious position. The regulated entity is
basically knowingly not putting the controls that would be
necessary for the standard that is promulgated that is fully
in the Federal Code at that point, so there is a potential
legal liability there. The state, then, has to figure out
other places to make up the reductions that could have been
more cost effectively reduced through the controls being put
on at this new facility.

And so what ends up happening is it might help that
individual facility, if they have to do less on the control
side. The challenge is those reductions that could have been
achieved have to be made up somewhere else. And so, as we
are trying to put together our state implementation plans, we
might have to go back to an existing industry that has

already put on a lot of controls, trying to get that extra



This is a preliminary, unedited transetipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

572

573

574

575

576

YA

578

579

580

581

582

583

584

585

586

587

588

589

590

591

592

593

additional ton out of that facility, because this other
facility didn’t kind of do their fair share.

The other kind of inequity that we could create
unintentionally is that a new facility that comes in after
the guidance. So you could have two facilities, same type of
operation, gas turbine generation, you know, one that comes
in before the guidance is promulgated, one that comes in
afterwards. The one that comes in afterwards is going to
have to meet a higher standard, creating another inequity
there, where they are doing more to go above and beyond the
requirements for exactly the same facility in the same state.
You know, we would much rather see ways to, you know, to
really kind of incentivize the folks that go above and beyond
the permit conditions, rather than having this inequity of
the types of standards that different folks meet.

And it really comes back to the underlying assumption
that I will challenge in the bill, that states aren’t doing a
good job figuring this out. EPA has had slow guidance on
many of these rules. I mean, the 2008 is a good example.

But that doesn’t paralyze the states in any meaningful way.
We are talking to each other all the time. We have moving

ahead. Frankly, a lot of times, the way that we issue
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permits in Delaware, and a lot of the East Coast states are
actually more efficient and more flexible than the way the
guidance actually comes out later. Like, actually not having
the guidance, and allowing us to implement under just the
rule allows us to be more nimble, and actually help industry
in a significant way.

And so, you know, I do respect the intent. I mean,
there is no one that supports manufacturing more than me, a
kid that grew up in Upstate New York, in Syracuse. That is,
you know, kind of the heart of the Rust Belt that needs these
kind of jobs. But we think we can actually achieve our
quality goals in a much more efficient way, not have adverse
public health impacts, because we will have additional
pollution if this does kind of go into effect, that is going
to be very difficult to pull out of the system later. And we
would love to work with you on a more efficient way to do it,
because we firmly believe that, you know, manufacturing is
absolutely critical, but we think we can do a little better
than this proposal.

[The prepared statement of Mr. O’'Mara follows:]
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615 Mr. {Whitfield.} Thanks very much, Mr. O’Mara. At this
616 time our next witness is Mr. John Walke, who is a Senior

617 Attorney and Director for the Climate and Clean Air Program
618 at the Natural Resources Defense Council. And, Mr. Walke,

619 welcome, and you are recognized for 5 minutes.
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~STATEMENT OF JOHN WALKE

} Mr. {Walke.} Thank you, Chairman Whitfield, Ranking
Member Rush, and members of the subcommittee for the
opportunity to testify today. The draft legislation before
you, in our opinion, is a flawed bill that would authorize
amnesty from national clean air health standards, create red
tape, and impose unintended burdens on local businesses.
Instead of reducing permitting burdens, the bill would open
up facilities to new legal liabilities, higher costs, and
regulatory delays. I suspect many of these outcomes are
unintended consequences of the draft bill, but these
objectionable substantive elements of the draft legislation
are couple with a false premise, and lack of foundation for
its central approach. I would like to take a few minutes to
discuss the individual sections of the draft bill, and why
they are problematic.

Section 3 of the bill is the most problematic part of
the draft bill. It creates an unjustified amnesty from new
or revised national clean air health standards during pre-

construction permitting for individual facilities undertaking
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new construction or modifications. This would harm air
quality, the health of surrounding communities, and impose
unfair burdens and costs on other local businesses in the
same area as the facility receiving the amnesty. The bill
would create unintended consequences, and increase costs for
other businesses in that same area. This is because the
Clean Air Act still would require EPA state and local
officials to attain national health standards, and to avoid
interfering with clean air resources in areas that already
meet national health standards.

The only way for regulators to accomplish this would be
for government regulators to crack down on other businesses
in the area, or to require the newly permitted facility to
either stop operating, or undertake potentially costly
retrofits to install necessary pollution controls. Imposing
additional costs and control obligations on existing local
businesses in order to grant amnesty to a newly constructed
facility is inequitable, and even punitive, in our view.
There is no reason to impose these terrible choices on
facility owners or operators, nor on state and local
regulators, local businesses, and local communities, nor is

there any reason for doing damage to the Clean Air Act’s
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health safeguards in the manner that we believe Section 3 of
the bill would.

None of the written testimony before you today has
concrete examples of air permits not being issued due to a
lack of EPA implementing rules or guidance. I am personally
unaware of situations in which EPA implementation rules or
guidance were deemed necessary to the issuance of pre-
construction permits following revisions to national health
standards. Pre-construction permits, as Mr. O’Mara has
indicated, continue to be issued while national air quality
standards are being revised and updated. Delays and
uncertainty are not welcome, to be sure, but uncertainty for
corporations should not come at the expense of subjecting
Americans to the certainty of unhealthy and illegal levels of
air pollution in the manner that the bill’s amnesty provision
would.

Turning to Sections 2 and 4 of the draft bill, these
provisions represent red tape that consume limited agency
resources in order to compile information mostly in the
possession of state and local agencies, rather than EPA.
These sections require EPA to collect information on pre-

construction permitting, but overlook the fact that over 80



This is a preliminary, unedited transepipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

684

685

686

687

688

689

690

691

692

693

694

695

696

697

698

699

700

701

702

703

704

705

percent of the states oversee their own pre-construction
permitting. EPA rarely permits individual facilities,
actually, and it makes little sense for Congress to require
this information from EPA, rather than from individual state
and local permitting authorities. In light of this
permitting landscape, the question then becomes whether it
makes sense to saddle resource constrained state and local
governments with red tape at the expense of carrying out and
enforcing health safeguards that protect Americans. We do
not think this makes much sense.

Lastly, the draft legislation manages to run afoul of
all five Congressional Declarations of Purposes behind the
Clean Air Act’s pre-construction permitting program in clean
areas, or so-called attainment areas. The Act’s pre-
construction permitting program was written into law by
Congress to ensure that newly constructed or modified
stationary sources do not violate national health standards,
do not interfere with a state’s plan for meeting, and
continuing to meet those health standards, do not harm
national parks, and do not impose unfair burdens and
additional costs on other local businesses in an area when a

newly permitted facility wishes to construct and add higher
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pollution levels. The draft bill contravenes all of these
statutory objectives.

Today’s bill, in our view, represents a sharp departure
from the Clean Air Act, and 37 years of permitting practices.
EPA updates national health standards when the science shows
that standards should be strengthened to protect Americans
with an adequate margin of safety. Providing facilities
amnesty from national health standards does a disservice to
permit holders, other local businesses, air quality, and
public health. I urge the subcommittee not to advance the
draft bill. Thank you.

[The prepared statement of Mr. Walke follows:]
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Mr. {Whitfield.} Thank you, Mr. Walke. And our next
witness is Ms. Karen Kerrigan, who is the President and Chief
Executive Officer for the Small Business and Entrepreneurship

Council. And you are recognized for 5 minutes.



This is a preliminary, unedited transegipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

723

724

725

726

727

728

729

730

731

732

733

734

735

736

737

738

739

740

741

742

"STATEMENT OF KAREN KERRIGAN

} Ms. {Kerrigan.} Thank you, Chairman Whitfield, and
Ranking Member Rush, and members of the subcommittee, for the
opportunity to participate and provide the views of the Small
Business and Entrepreneurship Council this morning on
legislative efforts to promote new manufacturing and growth
in the United States. Again, I am Karen Kerrigan, President
and CEO of SBE Council. We are a non-profit advocacy,
research, and training organization dedicated to protecting
small business, and promoting entrepreneurship. And for 20
years, SBE Council and our members have worked to develop and
support policies that enable business startup and growth. We
are pleased to lend our support to the Promoting New
Manufacturing Act. This draft bill is a practical measure
that aligns with bipartisan goals to improve government and
transparency, and strengthen quality job growth and
investment in the United States.

The legislation contains reasonable accountability
features that will serve to provide businesses with the

timely information they need to make decisions and plan.
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Provisions that require the EPA to better monitor, make
public, and report on the timing of permits, and to provide
timely and concurrent guidance and rules about how to comply
with new or revised air quality standards, will establish
greater clarity and certainty for businesses and investors.
This is especially critical, given the potential for new
manufacturing in the U.S., a positive development that will
lead to quality job growth, and opportunities for small
businesses and entrepreneurs.

Now, the figures, as you noted Chairman, and also
provided by Ms. Gershman of the American Chemistry Council,
are indeed impressive, and there is a lot of small business
opportunity in those projects, opportunities for struggling
small businesses, and the potential for new business startup
and growth. And this is an area where our economy needs
help. That is, we need more entrepreneurship, and growing
small businesses that hire full time employees.
Unfortunately, ongoing reports find that we are flailing in
this critical area. However, there i1s one sector where we
are excelling, and that is in energy.

Beyond the benefits of transparency and clarity the

Promoting New Manufacturing Act would bring to the permitting
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process, small businesses in the energy sector would continue
to benefit from the growth in natural gas demand that new or
expanded facilities would generate. The tremendous increase
in domestic natural gas production has been a significant
development for small business. Entrepreneurship and
business formation in the energy sector in recent years has
been extraordinary. In a report released by our organization
in June of 2013, we found that at the same time that both
employment and employer firms declined between 2005 and 2010,
job growth and new business formation grew within the energy
sector, and continues to this day. I provided those detailed
numbers in my written testimony, but, again, the growth in
new businesses 1is particularly striking among small firms.

President Obama recognized the opportunities and
potential in shale gas development in his State of the Union
speech this past January. He pledged to cut red tape to help
states to get those factories built referenced in his speech,
and based on the ACC’s numbers, the Promoting New
Manufacturing Act is an opportunity to advance an initiative
that appears aligned with the President’s pledge. Bringing
greater transparency and accountability to the pre-

construction permit program is one way both parties can work



This is a preliminary, unedited transesipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

787

788

789

790

791

792

793

794

795

together to help revitalize manufacturing and strengthen U.S.
competitiveness. More growth opportunities for small
business and new manufacturing projects, and the energy
sector, will produce a virtual cycle of increased investment,
enhanced GDP growth, rising incomes, and more jobs.

Thank you again, Chairman and Ranking Member Rush. I
look forward to questions and discussion.

[The prepared statement of Ms. Kerrigan follows:]
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796 Mr. {Whitfield.} Thank you, Ms. Kerrigan. And our

797 final witness is Mr. Ross Eisenberg, who is the Vice

798 President for Energy and Resources Policy at the National

799 Manufacturers Association. And thanks for being with us, Mr.

800 Eisenberg. You are recognized for 5 minutes.
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"STATEMENT OF ROSS EISENBERG

} Mr. {Eisenberg.} Of course. Thank you so much. Good
morning, Chairman Whitfield, Ranking Member Rush, members of
the subcommittee. As you have heard from the National
Association of Manufacturers, and our 12,000 members, for
many years now, the boom in domestic energy production is
driving major new investment in manufacturing, and
contributing to increased U.S. competitiveness around the
world. For us, for manufacturers, this could mean as many as
one million new jobs by 2025 as we build new iron, steel,
cement, fertilizer, chemicals, aluminum, plastics, and many
other manufacturing facilities, as well as the products that
are made from these materials, so the future is good.

We understand, as manufacturers, the risks inherent in
making investments of this magnitude in the United States.
We understand that, even with our built-in energy advantage,
we still have a significant disadvantage owing to other
policies, like taxes, and torts, and regulations. We
understand that new regulations will be issued while we wait

for our permit, moving the goalpost, and forcing us to change
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our entire plan mid-stream. We understand that often law
firms, masquerading as public interest groups, will exploit
every step of the approval process, and drive up project
costs, in the hopes that we will simply want to walk away.

We understand that all of this is going to happen, and
we still take these risks, but it doesn’t mean that we don’t
want to do something about it. So with manufacturing on the
verge of a major comeback, there is really no better time, in
our view, than now for the subcommittee to examine the
permitting process, and whether or not it can be improved,
and 1if so, how.

Manufacturers continue to struggle with the complex
requirements of the new source review program. When I was
preparing for today’s hearing, I sent a note to our members,
and reached out to our members, asking for their feedback on
what is good and what is bad about the NSR process. What I
got back is listed in my written testimony. It is long.

The intention here was not to create a list of
horribles, and I do understand that that is probably what it
looks 1like, but rather to try to give members an honest
assessment of what the plant managers, the business owners,

the EH and S people at my members in the field are having to
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do when they try to build facilities, or modify existing
ones. Challenges they raised with me in the NSR process
include changed permit conditions that derail the project, a
mandatory stay on construction when a project is challenged
at the EAB level, modeling issues, of which they say they are
very many, barriers to installation of energy efficiency, and
combined heat and power that the NSR process provides,
threats of litigation on the back end, which then create
delays on the front end as you try to serve judgment, improve
the permit, uncertainty on how to address remands when
permits are sent back, and even delays they are finding for
simple minor source permits that don’t even trigger the PSD
process. And the EPA, to its credit, has listened to
manufacturers’ permit concerns, and it is aware of many of
these problems, and is actively trying to fix them, but we
believe Congress can and should be part of the solution as
well.

Now I would like to also talk about what appears to be a
real problem in the functioning of the PSD program for
greenhouse gases. For several years the NAM and other groups
in this town have warned the members of the subcommittee that

extending the PSD permitting program to greenhouse gases
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could act as a deterrent to construction. Based on the
numbers of permits completed to date, I am concerned that we
may have actually been correct in that respect.

When EPA issued the greenhouse gas tailoring role 4
years ago, 1t estimated that even with tailoring, it would
have to issue about 900 permits per year, so by now about
1,800 permits. However, recent information from the agency
shows that in those 3 plus years since PSD was extended to
greenhouse gases, they have only done 166 permits total,
rather than 1,800, so that is a stunning drop-off, and one
for which the agency really doesn’t seem to have an easy
answer. I think we should figure out why. We at NAM fear
that PSD for greenhouse gases may actually be acting as a
deterrent to new construction.

So we believe the pre-construction permitting process
can be improved, but we don’t really believe this should be a
partisan, or even a contentious issue. Many of the problems
identified can be addressed through a collaborative process
involving EPA, Congress, and the regulated community in the
states. Frankly, I am a little surprised by the reaction to
this bill from some of my colleagues here on the panel. Let

us be clear about what we are arguing about here. We are
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887 talking about some additional reporting requirements, and
888 requiring that EPA issue a document in a timely fashion.

889 That is really it. That is what we are arguing about here.
890 So we believe the Promoting New Manufacturing Act takes
891 a pragmatic approach to this very complex issue. It

892 diagnoses a problem, if one exists, and provides the best
893 available information so that EPA and the Congress can then
894 decide if steps need to be taken to improve the process, and
895 it requires the agency to do its job issuing guidance in a
896 timely fashion. Given that a very, very large revision to
897 the Ozone Act, quite possibly the most expensive new

898 regulation that will ever be issued, and I say that in all
899 seriousness, is due by the end of next year, this is a

900 relatively small task to require from the agency. If the EPA
901 expects implementation of this major new reg to begin

902 immediately upon its issuance, then it must, at a minimum,
903 issue the tools and develop the tools manufacturers are going
904 to need to comply with it.

905 So we appreciate the time and attention that the

906 subcommittee is giving to the pre-construction permitting
907 process. We thank you. Manufacturers look forward to

908 working with you, and the entire subcommittee, on this bill,
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909 and on other measures that will enhance our manufacturing
910 comeback. Thank you.

911 [The prepared statement of Mr. Eisenberg follows:]

912 kkhkhkkhkkhkhkkhkhkhkhkkhkKhKk INSERT I kkhkhkkhkkhkhkkhkkhkhkkhk kK
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Mr. {Whitfield.} Thank you, and thank all of you for
your testimony. At this time I would like to recognize
myself for 5 minutes for questions, and then we will go to
the other members.

Ms. Gershman, you had mentioned in your testimony, and
other witnesses also, about the 177 projects, and that 62
percent of this would be foreign investment. Are you all
tracking these projects, and could you give us an update on
your analysis of that?

Ms. {Gershman.} Certainly. We have been tracking
publicly announced projects, so nothing in our--any of our
numbers are secret. It is all gathered from press releases
that companies themselves have made. The 177 new projects
that I reference include projects in the petrochemical,
resins, fertilizer, chlor-alkali, and organic chemical
sectors. There is an even larger of announced projects in
other industries resulting from the use of shale gas, which
includes iron, steel, tires, and many manufacturing plastic
processors and resins as well.

Mr. {Whitfield.} ©Now, you know, one of the frustrating

things, obviously, about Congress today is that there seems
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934 to be very little agreement on much of anything, but on

935 expediting the permitting process, even the President is

936 talking about the need for that. The states come to us

937 frequently and talk about the need for that. Mr. O’Mara

938 talks that in Delaware things seem to be going relatively

939 well. I mean, Mr. Walke may disagree and not think anything
940 really needs to be changed, but, Mr. Walke, would I be

941 accurate in saying that, in your view, really nothing does
942 need to be changed about this permitting process right now?
943 Mr. {Walke.} No. We would support the expedition of
944 permits, just not at the expense of granting amnesty from

945 health standards. That has been the focus of my testimony.
946 Mr. {Whitfield.} But there are some methods to expedite
947 that you all would be supportive of?

948 Mr. {Walke.} Sure. Certainly. We would be happy to
949 Jjoin that conversation.

950 Mr. {Whitfield.} And Mr. O’Mara, now, you said that you
951 had some ideas on this, because, like I said, the states have
952 complained to us about lack of direction. We have heard a
953 lot of witnesses talk about it, but evidently it is not an
954 issue in Delaware. What are some areas that you think we

955 should be looking at that maybe we are not looking at right
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now?

Mr. {O'Mara.} I think some of the conversations you
facilitated last year, actually, I think has some good kind
of bipartisan ideas around greater communication with EPA.
And, I mean, one of the hang-ups that happens in some other
regions, I am fairly blessed in Region Three that we are
talking to our regional administrator all the time, and--

Mr. {Whitfield.} Are you referring to the forums?

Mr. {O'Mara.} Yeah, the forums that you held.

Mr. {Whitfield.} Okay.

Mr. {O'Mara.} I mean, one area for, you know, greater
collaboration is working with the EPA prior to submittal. So
the states will send it back for the final review, and
sometimes they get sent back, get remanded. You know, that
process, i1f there is a greater coordination on the front end,
can avoid a lot of the misunderstanding. And so you have
seen some issues 1n some other states where there isn’t that
coordination up front, and you end up with this kind of
torturous cycle. You know, if you can actually cut the back
end, that provides a lot more certainty.

I also think transparency could really help. You know,

we try to be very transparent with our applicants, you know,
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978 about, you know, this is the date the draft permit is going
979 to be issued, this is the date of the hearing, this is the
980 date the decision will be made, so they can build that into
981 their plan, because time is money. I mean, the cost of the
982 permit is a fraction of the opportunity cost of not getting
983 implemented. So, you know, more transparency there at the
984 state and local level though, as Mr. Walke was saying, rather
985 than at EPA’s level, because really this is a local decision.
986 And then the last is actually around money. You know, a
987 lot of the cuts to the EPA have been in the air program in
988 the last few years, and those are resources that actually pay
989 for much of the staff that would be putting out the guidance
990 that we are complaining is being delayed. Some of that

991 trickles through to the states, because the state grants get
992 cut also, and so then we are trying to do more with less,

993 trying to get things out. And so having sufficient staff to
994 deliver permitting, more transparency, and then encouraging
995 additional investment I think would be a good package that
996 everyone could agree to.

997 Mr. {Whitfield.} Okay. Mr. Eisenberg, are you

998 personally aware of projects that have actually just been

999 abandoned because of the complications of this permitting
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1000 process?

1001 Mr. {Eisenberg.} Yes, I am. And the members themselves
1002 ask that I not reveal who they are, but yeah, I mean, without
1003 a doubt. And this is not, you know, these happen. Sometimes
1004 they don’t happen. So I don’t want to make generalizations
1005 here, but yeah, I have members that walked away from projects
1006 because the permitting process was taking too long, or the
1007 modeling got to a point where there was no way that they

1008 could build this facility to meet the standards that were
1009 being--

1010 Mr. {Whitfield.} You know, I am glad that you raised
1011 the greenhouse gas issue, because the endangerment finding,
1012 and even with the tailoring rule, I mean, I think EPA

1013 recognizes that they are going to have some significant

1014 issues, and those numbers that you gave about the 900 per
1015 vyear, and they have issued, like, 166, and I guess the

1016 endangerment finding was in 2009. So I think that is a very
1017 real issue, but I think all of us recognize the need to try
1018 to come up with a solution, and I hope that we have an

1019 opportunity, all working together, to do that.

1020 My time has expired, so at this time I recognize Mr.

1021 Rush for 5 minutes.
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1022 Mr. {Rush.} I want to thank you, Mr. Chairman.

1023 Secretary O’Mara, we often hear from regulated

1024 industries about the importance of regulatory certainty in
1025 making investment decisions. We even heard from some of the
1026 witnesses today that this bill would do nothing to enhance
1027 regulatory certainty. Has your state even been unable to
1028 issue pre-construction permits because EPA has not issued
1029 guidance for a new air quality standard, and is this a

1030 situation that states have the ability to handle?

1031 Mr. {O'Mara.} Thank you for the question. You know, we
1032 were the first state to sign the Constitution, so we have no
1033 problem kind of blazing ahead. And, frankly, in the case of
1034 times where there isn’t guidance, we keep working hard, we
1035 don’t wait. And so we will coordinate with the EPA, we will
1036 make sure they know what we are doing, but it is never held
1037 us up. And I have permitted, you know, hundreds of megawatts
1038 of combined gas plants. I have permitted big, you know, a
1039 restart of a refinery permitted, and big expansions of units,
1040 all kinds of energy projects in our state. And, you know, we
1041 are turning around permits very, very quickly, and it hasn’t
1042 slowed us down at all, as long as we are communicating during

1043 the process.



This is a preliminary, unedited transepipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

1044

1045

1046

1047

1048

1049

1050

1051

1052

1053

1054

1055

1056

1057

1058

1059

1060

1061

1062

1063

1064

1065

Mr. {Rush.} Do you agree with the assertion that this
bill will provide greater transparency and timeliness in
obtaining pre-construction permits for new manufacturing
facilities? And, secondly, how does the EPA’s role
differentiate from the state role in the process, and how
would this bill impact that relationship?

Mr. {O'Mara.} I think that the concept of transparency
is a good one, because I do think that there is additional
public pressure that can be applied to, you know, permits
that are languishing if it is more clear about, you know,
what timelines are, and kind of where things are stuck in the
process. I think it is at the wrong level in the bill,
frankly. I mean, you know, does EPA headquarters have to
have a list on their website of projects in Delaware, or
should Delaware have that 1list?

And as many of you know, that have served on, you know,
state and local legislative bodies, I mean, there is nothing
more effective to expedite, you know, decision-making than
having folks, and, you know, having those kind of timelines
public, because folks are held accountable. And so I think,
in terms of consistency, I think it actually creates more

confusion, because you will have different standards, and
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1066 there will be lack of clarity for both the regulator and the
1067 industry, and I think the transparency should really be more
1068 focused on the state and local level, instead of the Federal
1069 level.

1070 Mr. {Rush.} This bill assumes that it is a huge problem
1071 if EPA does not issue rules and guidance at the same time as
1072 a new air quality standard, so the bill allows a facility to
1073 obtain a pre-construction permit pegged to an old air quality
1074 standard if the EPA hasn’t issued rules and guidance. Does
1075 this facilitate permitting, or does it create new avenues for
1076 litigation and delay, in your opinion?

1077 Mr. {Walke.} Well, it is important to recognize that,
1078 you know, in the 37 years of this permitting program, it has
1079 been a requirement that new facilities meet revised health
1080 standards after they have been adopted. So the history of
1081 the 37 years, and I am not going to argue is an ideal

1082 history, but it shows that we can and do regularly, every
1083 year, every month, issue pre-construction permits at the same
1084 time that there are these standards changing.

1085 What puzzles me about the bill is, by granting amnesty
1086 to these newly constructed facilities, so for the first time

1087 ever in the Clean Air Act they don’t have to meet updated
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health standards, it poses a dilemma that Mr. O’Mara pointed
out. These facilities would actually model violations of the
new standards, and some of the witnesses have indicated that
that has happened previously. But I don’t believe the bill
intends to grant perpetual amnesty from revised health
standards. There is some vagueness about the bill that my
written testimony addresses.

But if that is the case, then a facility has to come
back again, after the fact, with an after the fact permitting
exercise, retrofit control exercise, and in the meantime
other businesses are suffering the burden of additional
pollution controls that I think are probably also unintended
consequences of the bill. So I am not going to argue that
this system that we have today is perfect, or could not stand
improvement, but I think this actually takes us backwards.

It certainly does on the health front. I think it does vis-
a-vis permitting of the individual facility, and certainly
for the other local businesses in that area.

Mr. {Rush.} I would like to just ask one additional
question of both you and Mr. O’Mara. When you speak about
public health, what is the impact on public health if this

bill will go forward?
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Mr. {O'Mara.} Right now there are 30 million Americans,
particularly on the East Coast, that are living with
unhealthy air. And, you know, and I think, you know, in
Delaware, where 90 percent of our pollution comes from out of
state sources, you know, the idea of new facilities coming
in, being allowed to pollute more than cost-effective
technology would allow, to not capture those reductions that
are much cheaper than going back to an existing facility,

where it might cost, you know, 50 times as much to add

pollution controls to an older facility. It is economically
inefficient.
But, I mean, this is what affects kids. I mean, I have

a 2-year-old daughter. I mean, the idea that she is
breathing air that is unhealthy on a lot of days is painful.
Seniors, you know, another disadvantaged population. So, at
the end of the day, it is about people, and I think there are
ways to avoid some of those impacts.

Mr. {Rush.} Thank you, Mr. Chairman.

Mr. {Whitfield.} Gentleman’s time has expired. There
has been some comment about the burden on EPA of posting on
its website. I might note that, in their budget documents,

they already provide information on the percent of permits
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that they are issuing, so they already have a lot of this
information. But at this time I will recognize the gentleman
from Louisiana, Mr. Scalise, for 5 minutes.

Mr. {Scalise.} Thank you, Mr. Chairman. I appreciate
you having this hearing, and I thank all of the panelists for
coming and providing the testimony, and for answering our
questions. I know there are a lot of questions that we have.
EPA is one of those agencies that we have a lot of questions
for because, frankly, when you talk to people that are trying
to create jobs out in the country, I know in South Louisiana,
unfortunately, the biggest impediment that they tell me about
when they are sharing their challenges at creating more Jjobs
in America are the regulations, and the lack of guidance, the
lack of obtainable type of standards that are coming out of
Washington.

And that is not the way that government should work.
Government should not be the impediment to American job
creation because, and I think a few of us have touched on
this, I have seen it, many cases, when businesses are making
decisions of where to make investment, they are not just
saying, I am going to make it in Louisiana, or I am going to

make it in Delaware, they are looking at other countries.
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1154 And we are losing some of these Jjobs to other countries

1155 because we are not getting clear guidance from Washington.
1156 And the EPA is one of the worst offenders.

1157 Now, let us be honest about this. When you look at some
1158 of the problems that we have seen from EPA, one of the

1159 reasons that this bill is necessary, and all it says, by the
1160 way, is that when they come out with some proposed rule, they
1161 have to concurrently publish regulations and guidance for
1162 implementing the rule. Just tell people how to implement it.
1163 Because a lot of times what we see is these rules have

1164 nothing to do with improving air quality. The rules are

1165 designed to literally try to inhibit people’s ability to get
1166 a permit. That is not the government’s role, to stop people
1167 from making investment in this country and creating jobs.
1168 And, by the way, when those jobs go to those other

1169 countries, Brazil, or India, or China, you name it, we have
1170 got a list. When they go to those other countries, they

1171 don’t use the standards that we have today. They emit more
1172 carbon. They don’t follow the same kind of environmental
1173 regulations we already have. And yet, when these new

1174 standards come out, so often they are not about improving

1175 health and safety, it is about denying an industry. The
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President brags about the war on coal, saying he is going to
bankrupt the coal industry. He doesn’t want to see coal
plants be more efficient. He wants to see them shut down,
and he is doing it. That is not the role of the Federal
Government.

So when we talk about this, I want to at least get some
questions answered about this investment that I hear about,
that others hear about. We hear about over $100 billion of
investment that is waiting to happen, really good high paying
jobs in America. Obviously Louisiana would be one of those
states that would benefit, but so many other states across
the country would. I want to ask Ms. Kerrigan and Mr.
Eisenberg, because you all are there on the front lines, can
you share with us some of the stories you know? I mean, are
these numbers right? Are they low, maybe high? When we hear
about $100 billion of investment that is waiting, and we just
want guidance, want clear guidelines so that people can play
by the rules. If you can share first, Ms. Kerrigan?

Ms. {Kerrigan.} One hundred billion dollars is a lot of
money. Even if it was half of that, I mean, that is
significant, you know, in terms of investment that could be

made in this country. And when you, you know, when you look
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at the uncertainty of this issue in general, I mean, it
really does filter down to the small businesses. You know,
the individual, you know, firms and small businesses that,
you know, are planning to work on these projects, or are
contracted to work on these projects, there is a lot of
planning that they need to do, in terms of financing, in
terms of human capital acquisition, in terms of investing in
new assets, et cetera.

So if there is delay, or any type of delay or
derailment, I mean, this is very costly to business owners
and entrepreneurs, and could be catastrophic for some, you
know, 1f these projects--if they are planning to work on
them, they have made the investment, and the project falls
through. But--

Mr. {Scalise.} And Mr. Eisenberg, because I know you
talked about the, you know, the folks that you have heard
directly, I have heard directly, of plants that have moved to
other countries because of the inability to get any kind of
guidance and direction, and get a permit to move forward and
do something in a safe and effective manner in this country.
I mean, can you give me a ballpark of what you think the

number is that is out there of projects, manufacturing jobs,
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that are ready to go.

Mr. {Eisenberg.} Sure. So we have had a couple
different economists look at this, using the information that
is out there, publicly available information, and also doing
some research within the sectors, and there are two that we
have put out. One is the one that that PWC did a couple
years ago that said if we actually fully develop the shale
resource that we have, then, based on the direct sort of
upstream, midstream, you know, drilling kind of jobs, and
then the manufacturing facilities that will then build out
from all the energy, we could be creating, Jjust with the
manufacturing, a million jobs by 2025.

We supported as study, as did ACC and a few other
groups, that IHS Global Insight did a couple years ago, about
a year ago, that looked at the natural gas value chain and
chemicals, so it didn’t get as far as PWC, but it took a much
deeper dive, and it forecasted for manufacturing about half a
billion new jobs by 2025. The numbers have been pretty
consistent.

The amount of development down there is really
staggering. I mean, anecdotally, I have members come in and

say, look, we can’t build fast enough because we literally
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can’t find the people to do it. You know, we have a
pipefitter that shows up for work one day, and then the guy
down the street outbids me for him the next day. So there is
a lot waiting to happen down there if we can figure--

Mr. {Scalise.} And I appreciate what you all do in
trying to create jobs in America. A lot of people up here
talk about helping small businesses. There are real things
we can actually do. This bill is one of them. There is no
amnesty in this bill. This bill just says, if you are going
to put a new standard out, EPA--I mean, if one of your
companies misses a deadline for filing the permit, they don’t
get the permit. EPA has missed deadlines over and over
again. There Jjust ought to be some transparency, and make
the standard obtainable. Show how you can actually get it
done. Don’t put a standard out just to put somebody out of
business and run those jobs to China. That is what we are
trying to do here, and I thank you, Mr. Chairman--

Mr. {Whitfield.} Gentleman--

Mr. {Scalise.} --for the hearing. Yield back the
balance of my time.

Mr. {Rush.} Mr. Chairman?

Mr. {Whitfield.} Yes?
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1264 Mr. {Rush.} Mr. Chairman, I want to clarify a statement
1265 that you made, and--

1266 Mr. {Whitfield.} That I made?

1267 Mr. {Rush.} Yeah, you made, that the EPA has the

1268 reporting data in its budget document. Mr. Chairman, we

1269 asked the EPA whether they had data on state permitting

1270 times, and EPA maintains that a database of the air pollution
1271 technology is required in major pre-construction permits.

1272 They do have a database, but it is voluntary. States are not
1273 required to report on that system, report to the system.

1274 Some states report voluntarily, other states report their
1275 most significant permits, and some may not do much reporting
1276  at all.

1277 The EPA estimates that perhaps only 50 percent of all
1278 pre-construction permits make it into that database. Only 50
1279 percent, Mr. Chairman. This means that to get the data

1280 required by this bill, the EPA is going to have to impose new
1281 mandatory reporting requirements on the states. And, Mr.

1282 Chairman, I don’t see how that will speed up state

1283 permitting. And if we had made it possible for the EPA to
1284 testify today, we could have heard this from the agency

1285 firsthand. And I just wanted to clarify those comments that
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you made a little earlier, Mr. Chairman. Thank you very
much.

Mr. {Whitfield.} Thank you so much for clarifying that.
At this time I would like to recognize the gentleman from
Michigan, Mr. Dingell, for 5 minutes.

Mr. {Dingell.} Mr. Chairman, I thank you for your
courtesy. I commend you for this hearing. My questions at
first will be for Mr. Walke, Director of Climate and Clean
Air Program.

Sir, the Clean Air Act requires EPA to set protective
air quality standards for pollutants, and states have the
primary responsibility to meet these standards. The bill
before us appears to ignore this division of responsibility
and labor. Section 2 requires EPA to post information about
permits issued by EPA, state, and local permitting
authorities. Section 4 appears to require that EPA report on
permit delays and actions EPA is taking to address delays for
permits issued not only by EPA, but also by state and local
permitting authorities.

Now, Mr. Walke, you have testified that state and local
permitting authorities, not EPA, issue most of the pre-

construction permits in this country. Does any of the other,
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or do any of the other panelists disagree with that
statement? Okay, thank you, gentlemen and ladies. Now, this
means, then, that Section 2 is requiring EPA to record an
expenditure report on what scores of state and local
permitting authorities are doing. To your knowledge, does
EPA currently have the information that is required by
Section 2, yes or no?

Mr. {Walke.} ©No, sir, I do not believe they do.

Mr. {Dingell.} Okay. Does anybody disagree with that
statement?

Ms. {Gershman.} I actually think that there might be a
question as to what information EPA has versus does not have.
In the appropriations language for Fiscal Year 2015, there is
a performance metric in there for EPA that states that it is
tracking the number of major permits that are being issued
each year, and there is a percentage target of 78 percent
that are issued within a year. But what we do not know is
where that number comes from.

Mr. {Dingell.} Thank you very much. It also appears
that Section 4 would require EPA to go through public notice
and comment to prepare an annual report on delays in pre-

construction permits issued not only by EPA, but also by
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state and local permitting authorities. Mr. Secretary, 1is
that right?

Mr. {O’'Mara.} Yes.

Mr. {Dingell.} Now, to your knowledge, does EPA have or
regularly collect information from state and local permitting
authorities on the specific reason for delays in issuing
permits, yes or no?

Mr. {O’Mara.} Not formally. There is a lot of
conversation, but not--

Mr. {Dingell.} Now, Mr. Secretary, if EPA doesn’t
publish implementation guidance, or is late in so doing, are
state permitting agencies equipped to issue pre-construction
permits in a timely manner, yes Or no-?

Mr. {O’'Mara.} Yes.

Mr. {Dingell.} ©Now, Mr. Secretary, the bill creates a
loophole that could allow a new facility to meet an old air
quality standard. Will this do anything to help the State of
Delaware process its permits faster, yes or no?

Mr. {O’'Mara.} No.

Mr. {Dingell.} You would be finding yourself in the
awkward position of approving permits to an old standard,

rather than the new one, the current one, is that right?
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Mr. {O’'Mara.} Yes.

Mr. {Dingell.} ©Now, the language of Section 3 is also
ripe for litigation. Do you agree with that, and if so,
could you please elaborate?

Mr. {O’Mara.} Yes, I do believe that 1t 1s, because
there is an open question about when the new standard is
already in place, but when the guidance is then finalized,
whether the facility that was permitted without the guidance
under the old standard would then have to make immediate
retrofit and upgrades to it, setting up citizen suits,
setting up legal challenges, setting up inequity with other
firms. So the legal uncertainty is significant, we believe.

Mr. {Dingell.} So it sort of appears here that we may
be imposing, by the legislation, additional burdens that are
unproductive, rather than by reducing the burdens, is that
correct?

Mr. {O’'Mara.} Yes.

Mr. {Dingell.} Mr. Chairman, I thank you for your
recognition. I commend our panel. I hope that we have been
listening to my dear friend, Mr. Rush, who is very wise in
these matters. And I thank you for your courtesy to me and

the panel. Thank you for your--
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Mr. {Whitfield.} Yeah, we always listen to him. Thank
you, Mr. Dingell. At this time I would like to recognize the
gentleman from Ohio, Mr. Latta, for 5 minutes.

Mr. {Rush.} --Mr. Chairman.

Mr. {Latta.} Well, thank you very much, Mr. Chairman,
and thanks very much for our panelists for being here today.
Just, again, I always like to just kind of preface what I am
going to say with a little bit about my district, and the
State of Ohio, and also what goes on, I think, in
manufacturing. I have got 60,000 manufacturing jobs in my
district. I not only have 60,000 manufacturing jobs, since
my staff actually started keeping track, over the last 22
months I have done about 500 visits in my district to
manufacturing facilities, businesses, you name it, across it.
The number one issue I hear from everybody out in my district
are federal regulations.

And when SBA came out with their statistics a couple
years ago, showing that in 2011 we had $1.7 trillion of
regulations out there, that was a problem. But now, when we
look at the update for this year, in 2014, we are looking at
about 1.9 trillion. I have never had any of my businesses

out there that I have ever gone through, small, medium, or
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large, ever say that they were against clean air, against
clean water. But what we are looking at is a problem with
trying to comply, and also with the EPA always being the
number one issue out there.

Now, one of the things that--I was in one plant, and it
was a very large manufacturer, and they probably had a table
about the size of what we see across here, and it was full of
all these books, and everything else, and they said one thing
to me. You know, one of the problems we have is trying to
comply with this, but the problem that they had was the EPA
was trying to tell them to take a square peg, pound it
through a round hole, because those regulations didn’t even
work for their plant. So it really comes down to we want to
make sure that, you know, we have everybody on the same
cylinders, because, as we have heard from our witnesses
today, especially for the number of jobs that are out there
that we have the in the potential in the future are very,
very important.

So, Mr. Eisenberg, if I could start with you, you note
in your testimony that revisions to the national ambient air
quality standards can affect the ability to obtain air

permits, and you specifically referenced the potential
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revisions to the ozone standards. And can you explain?

Mr. {Eisenberg.} Yes, thank you. So we are now at a
level that was put in place in 2008, was recently affirmed by
the D.C. Circuit, of 75 parts per billion for national
ambient air quality standards for ground level ozone. Those
levels are subject to change every 5 years, subject to
revision. We are in the middle of one of those cycles right
now. FEPA is on a deadline to put out new ozone NAAQS in
December of this year, and finalize them by October of next
year.

The last go round, EPA’s numbers were about $90 billion
a year. We are looking at it, and we are thinking that it
could actually be a little bit higher than it. The reason,
quite frankly, is that, you know, we have made a lot of
progress here on ozone, and we are getting to a point where
the gains are getting a lot more expensive because, quite
frankly, a lot of the technologies that we are required to
get down to some of these levels Jjust don’t actually exist,
and you have to get very, very creative, and do things that
may be a little unconventional, and a lot more expensive,
than we would expect.

If I could take a second, you know, one of the big
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assumptions here that we are making on this bill, in terms
of, you know, some of the slippery slope downstream problems
that it could cause is that if you, the Congress, were to
tell EPA that it has to do the guidance concurrently, then it
wouldn’t do it, and then all these bad things would happen.
We hope that EPA would do it, and that these problems would
be avoided. So, you know, again, if EPA just didn’t do it,
and ignored the statute, then yeah, you could be creating
some unintended consequences, and you certainly would do that
in the case of ozone. We would hope that, certainly for
ozone, and for something that is going to cost that much,
that we could get this guidance concurrently, so that we are
not just stuck in limbo as the goalposts were moved.

Mr. {Latta.} Thank you. Ms. Kerrigan, if I could ask,
you refer in your testimony to the complex and tentative
regulatory permitting process that businesses face in this
country. Do you believe that it is important to look for
ways to expedite the permitting process, and is that critical
for job growth in this economy that we have?

Ms. {Kerrigan.} Absolutely. Look, we have, you know,
we have heard the other testimony, and the investment dollars

that are out there, and that are going to be invested in
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these projects. And, from a small business perspective, when
I hear numbers like the ACC’s numbers, 1in terms of $100
billion, I mean, I think small business. I think small
business opportunity, new business formation, new jobs, all
the things that our economy needs to get back to robust
growth, and back to competitiveness again.

So not only in permitting, but in other areas, if there
is, you know, if government can improve, and it can work
better, if it can work in collaboration with the business
community, I mean, that is going to get these investment
dollars flowing, and get our economy back to robust levels of
growth again.

Mr. {Latta.} Well, thank you very much. And, Mr.
Chairman, I see my time has expired, and I yield back.

Mr. {Whitfield.} At this time the Chair recognizes the
gentleman from California, Mr. Waxman, for 5 minutes.

Mr. {Waxman.} Thank you, Mr. Chairman. I have several
concerns about this bill. It follows the House Republicans’
mantra that the way to produce jobs is to weaken
environmental protections. I don’t believe that is the case.
It assumes that EPA is the problem, even here, where states

are issuing almost all of these permits. In fact, the bill
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1484 would likely slow permitting by diverting state and EPA

1485 resources, and adding legal uncertainty.

1486 But I want to focus on another problem. Section 3 of
1487 the bill undermines decades of Clean Air Act practice, and
1488 weakens air quality protections. The Clean Air Act requires
1489 a large new or expanding industrial facility to get an air
1490 pollution permit before starting construction. The facility
1491 must commit to install pollution controls. It must

1492 demonstrate that its emissions won’t produce unhealthy levels
1493 of air pollution in the area. And if the facility’s

1494 pollution would cause the area to violate an air pollution
1495 standard, then the facility must do more to reduce or offset
1496 its emissions.

1497 Well, this bill creates a loophole in the law. If EPA
1498 fails to meet new procedural requirements, the bill would
1499 allow a facility to get a permit by measuring its emissions
1500 against an outdated, less stringent air quality standard.
1501 Mr. Walke, you called this amnesty. What is the practical
1502 effect of allowing a new facility to be permitted under an
1503 outdated standard?

1504 Mr. {Walke.} Well, the practical effect is the facility

1505 will emit pollution at levels that we know to be unhealthy,
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that previously, under 37 years of law, we had required them
not to emit at in order to protect the public. And Mr.
O’Mara, and his colleagues across the country, will be left
explaining to concerned members of the public that Congress
forced him, and his colleagues, to allow a facility to
pollute at unhealthy levels that he cannot assure them are
protective of air quality where they live.

Mr. {Waxman.} So a permitting authority might have to
issue a permit for a high air polluting facility? Mr. Walke,
what are the public health implications of exempting new or
modified facilities from more protective air quality
standards?

Mr. {Walke.} The Clean Air Act, since 1970, has
required national health standards that are requisite to
protect public health with an adequate margin of safety, the
safety margin, primarily to protect children, seniors,
asthmatics, and other vulnerable parts of the population.
This bill wipes away those safeguards and says, we are going
to allow this facility to pollute at levels that are not
necessary to protect the public with that adequate margin of
safety, and it will allow excessive and unhealthy levels of

pollution that the law currently does not allow. We should
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1528 be very clear about that.

1529 Mr. {Waxman.} Secretary O’Mara, what impact could this
1530 have on states like Delaware, that are downwind from

1531 polluting sources?

1532 Mr. {O'Mara.} Right now we are working, using every
1533 vehicle in our disposal, to both reduce emissions in the

1534 state, and we have reduced emissions more than any other

1535 state in the country over the last 5 years, but also trying
1536 to get more reductions upwind. By having facilities that
1537 could cost-effectively have fewer emissions, and not

1538 capturing them at that point, you are either going to have to
1539 find ways to reduce it in other places, which would be more
1540 expensive, or we Jjust have to suffer worse and worse health
1541 outcomes. Either outcome is bad for the economy, and bad for
1542 the environment.

1543 Mr. {Waxman.} So the bill shifts the burden of air

1544 quality improvements from new plants to existing ones,

1545 existing facilities. Doesn’t that raise the cost, when you
1546 are trying to retrofit an existing? Isn’t it more reasonable
1547 to say it would be less expensive of a new facility that is
1548 coming online, that is going to be around for a longer period

1549 of time, should bear the cost of producing the emission
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1550 reductions?

1551 Mr. {O'Mara.} Yeah. I mean, study after study shows
1552 that it is much more cost effective to integrate pollution
1553 controls and system designs to meet new standards as you are
1554 building a facility as compared to retrofitting it. And so
1555 the idea of going back to, you know, a paint shop to make up
1556 for, you know, emission reductions, because the big facility
1557 could have gotten 30 percent fewer emissions, but they didn’t
1558 make the investments, is going to cost 50 times as much for
1559 the small guy, I would argue hurt manufacturing more than the
1560 avoided controls will help it.

1561 Mr. {Waxman.} So we raise the overall cost of pollution
1562 controls, and we harm public health at the same time. That
1563 doesn’t sound like a very good deal to me. Existing

1564 industrial sources in your state, particularly if a new

1565 facility pushes an area into violation of the Clean Air Act,
1566 would be not just more expensive, but that would trigger a
1567 1lot of other consequences as well. Would that be fair and
1568 cost effective?

1569 Mr. {O'Mara.} Neither fair nor cost effective.

1570 Mr. {Waxman.} And I think, Mr. Chairman, this goes

1571 against a key principle of the Clean Air Act, which requires
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new sources to do more because they will be around longer, it
is a lot more cost effective to put in pollution controls up
front. And if we step back and recognize the Clean Air Act
works, 1t protects public health, it holds polluters
responsible, fosters a state/federal partnership, and
produces cost effective pollution control, as far as I can
tell, this bill would do none of those things. Thank you. I
yield back my--

Mr. {Whitfield.} The gentleman’s time has expired. At
this time recognize the gentleman from West Virginia, Mr.
McKinley, for 5 minutes.

Mr. {McKinley.} Thank you, Mr. Chairman. I guess I am
working under the premise, from what I have read coming into
this hearing, that some of these delays can be anywhere from
a third to 40 percent of these pre-construction, or other EPA
permits can be delayed for over a year. I know of one
example, out on the West Coast, in Bellingham, Washington,
they have been 4 years trying to get a permit to export coal,
4 years. Four years.

Mr. Walke, in your adult 1life, have you ever been
unemployed?

Mr. {Walke.} No, sir.
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Mr. {McKinley.} I am afraid too many people in the
Beltway don’t understand what that must feel like, when you
are married, your 2-year-old child, you lost your job, and
you are told they are going to build this other plant, or
there is a hope for something to happen, but it keeps getting
delayed time and time and time again. When do we become more
caring, as a Nation, to find out how we can move these
projects forward?

People want to build construction, or they want to build
these manufacturing plants. The President has said he wants
to do that. You say in your testimony that you would like to
see that. But you seem to be putting perfect in front of
just the good with this legislation. We are trying to make
something happen, and we see government constantly standing
in the way. It is a dangerous thing that I have noticed
here. I have only been in Congress for 4 years, but I see
well-meaning people come to these panels, and their true
intent is to stop legislation. And they do it very clever,
with their words, how they twist them around, but the bottom
line is not to let something happen.

And all the while there are people in West Virginia, in

Illinois, in Indiana, and Iowa, that are looking for jobs.
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They need manufacturing to come back to America. And people
like you stand in the way because you want perfect to be the
enemy of good. And let me ask you, what would you do to
expedite these permits so that there is no reason--you and I
both know it. I am an engineer. I have designed a lot of
manufacturing plants. I have seen the delays on that. Why
should they take over a year to get a pre-construction
permit?

Mr. {Walke.} Mr. McKinley, if I may, you have chosen to
spend a lot of your time talking about me, and I do care. I
am here giving my time as a citizen and a witness--

Mr. {McKinley.} Would you please answer the question?
Because—--

Mr. {Walke.} --because--

Mr. {McKinley.} Okay, that is the way you come across
to me.

Mr. {Walke.} We have a--

Mr. {McKinley.} That is my impression.

Mr. {Walke.} --public policy--

Mr. {McKinley.} Tell me how we are--

Mr. {Walke.} --disagreement.

Mr. {McKinley.} --going to get--
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Mr. {Walke.} —-—that there is no need--

Mr. {McKinley.} How are we going--

Mr. {Walke.} -—-to make--

Mr. {McKinley.} --to get this thing--

Mr. {Walke.} —-—-personal.

Mr. {McKinley.} --working across America again? That
is my question. Just how are you going to help us do it?

Mr. {Walke.} I think I have answered the question that
I am willing to answer for you, Mr. McKinley, after your
remarks. Thank you.

Mr. {McKinley.} Well, apparently you don’t choose to
help us out, because we are trying to find a solution, and
you seem to be putting up roadblocks.

Mr. {Walke.} I am here to--

Mr. {McKinley.} So--

Mr. {Walke.} --help, Mr. McKinley--

Mr. {McKinley.} --I am sorry that the--Mr. 0O’'Mara,
would you find ways that you might be--find that you could
help us expedite some of these, and find some solutions?

Mr. {O'Mara.} Yeah. I think we have done a lot of work
with the value stream mapping, figuring out where the dead

spots were in the timing of the permits. We issue our
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permits in about 4 months, 4 to 6 months on average in
Delaware, which is significantly less than the year minimum
that is required in the law.

You know, we have better communication, more
transparency. We fund our programs probably a little better
than some other states, and we have a lot more collaboration
with industry. And so, you know, I mean, I think those are
all things—--and the other thing that we have worked on, a lot
of the plants are looking for access to natural gas, and they
can’t figure out a way always to get access, because a lot of
times they have to bear the entire burden of the cost of
getting the gas pipeline to their facility. We have actually
helped with the cost of that, in many cases, to make the
economics better for some of these manufacturing plants. But
we have a range of things in Delaware we would love to share.
I mean, I know Randy pretty well in West Virginia, my
counterpart, and they are doing some good things in West
Virginia on the permitting side too.

But, you know, there are a lot of these conversations
going on among state regulators, and there are things that we
can do to move things a lot faster.

Mr. {McKinley.} And at this time, my concern here,
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1682 again, as you heard from my opening remarks, there are a lot
1683 of people unemployed that are struggling out there, and I
1684 wanted to find ways that we can show more caring and

1685 compassion to help them out. How can we move that along? We
1686 have the resources. It is a matter of prioritizing the time
1687 within the EPA, or wherever it is, to make those things

1688 happen. And when you, with your 2-year-old child, and

1689 someone else with a 2, or 4, or 6-year-old child, they just
1690 want a job. And when they hear someone holding up a permit
1691 because of a technicality, I find that offensive, and it is
1692 not good for the welfare of this country. So I yield back
1693 the balance of my time. Thank you.

1694 Mr. {Whitfield.} Gentleman yields back. At this time
1695 will recognize the gentleman from California, Mr. McNerney,
1696 for 5 minutes.

1697 Mr. {McNerney.} Thank you, Mr. Chairman, and I thank
1698 the witnesses for their testimony. There is a good spectrum
1699 of opinions that came across this morning. I do want to say
1700 that I disagree with some of my colleagues’ statements that
1701 the EPA’s total purpose is to prevent projects from going. I
1702 mean, that is not realistic. That is fairly biased, so we

1703 will move on from that.
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1704 But, you know, from our point of view, when you hear
1705 testimony, you hear fairly contradictory ideas regarding

1706 uncertainty. Does this bill, proposed bill, increase

1707 uncertainty, or does it increase certainty? Does it increase
1708 state agency burdens, or does it decrease state agency

1709 burdens? Does it improve air quality, or does it decrease
1710 air quality? Those are the things that I would like to

1711 understand about this bill. So I know that these have come
1712 up already in some of the questions, but I would like to

1713 start with the increasing of the certainty, or decreasing of
1714 the certainty, that this bill would provide.

1715 And I would like to start with Ms. Kerrigan. Would you
1716 give an opinion about whether this would increase or decrease
1717 uncertainty in the permitting process for manufacturers?

1718 Ms. {Kerrigan.} Sure. I think it would increase and
1719 improve certainty. The transparency aspect, you know, of the
1720 legislation, in terms of the posting of the information about
1721 the permits, the percentage of the permits, the timing of the
1722 permits, you know, public measurement of that, those type of
1723 things, tends to improve performance. So--

1724 Mr. {McNerney.} How about legal challenges? Would

1725 legal challenges be enhanced or diminished?
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Ms. {Kerrigan.} You know, I am not gquite sure. That
assumes that the EPA, as I read this law, wouldn’t do its job
under this legislation, that it wouldn’t be doing the
concurrent guidance and the rules, along with an Act. So,
you know, if they didn’t do what they were supposed to do,
then this stuff, you know, some of the unintended
consequences, the legal challenges and things like that, may
occur.

Mr. {McNerney.} Mr. Walke?

Mr. {Walke.} Well, as I have testified, I believe the
bill probably unintentionally creates greater legal
uncertainty and vulnerabilities for both the facility that is
receiving the amnesty under Section 3(b), as well as other
local businesses that, as Mr. O’'Mara has testified, are now
going to be facing greater and more costlier obligations to
retrofit, and to make up for that shortfall. I don’t think
you meant misuse of the term uncertainty, but I think the
bill does create the certainty that unhealthy emission levels
will increase in the area, and the certainty that local
communities will be subjected to unhealthy air pollution is
just an inescapable result of the amnesty.

Mr. {McNerney.} Which would increase legal problems for
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the manufacturers?

Mr. {Walke.} Well, I suspect that there may be some
unhappy citizens and groups in those communities that do not
wish unhealthy air pollution levels to increase, and the bill
creates, you know, legal uncertainties and vulnerabilities
for such lawsuits, not only created by the bill, but in the
background law that allows citizens to hold government
accountable when they don’t uphold the law.

Mr. {McNerney.} Well, thank you. Mr. O’'Mara, would
Promoting New Manufacturing Act place a large burden on
states, or would it reduce the burden on states?

Mr. {O'Mara.} It increases the burden. It increases it
in two major ways. One is that the regulatory uncertainty of
having to permit facilities under an old standard, knowing
that you are going to need to ask existing facilities to make
up for their shortfall to meet your state goals is a
challenge. And then some of the report challenges folks--if
they were, you know, feeding information to the EPA, rather
than delivering permits, that could slow down the permits as
well.

Mr. {McNerney.} Does anyone on the panel believe that

the bill would improve air quality?
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Mr. {Eisenberg.} If I may, I don’t believe that this
bill’s intention is to improve or degrade air gquality, one or
the other, it is just to make the permits happen faster. I
mean, no manufacturer wants to pollute more, right? I mean,
So--

Mr. {McNerney.} Clearly.

Mr. {Eisenberg.} --we just want to make--

Mr. {McNerney.} If you live in a non-attainment region,
you certainly don’t want to see things get worse, and I have
a fear that this would make things worse.

Last question, Mr. O’'Mara, do you have specific
recommendations that would improve the permitting process
that you would like to share, perhaps in written version
later on?

Mr. {O'Mara.} Absolutely. Would be happy to share an
example.

Mr. {McNerney.} All right. Mr. Chairman, I yield back.

Mr. {Whitfield.} Gentleman yields back. At this time
recognize the gentleman from Texas, Mr. Olson, for 5 minutes.

Mr. {Olson.} I thank the Chair, and welcome all the
witnesses. The people back home in Texas 22 want clean air

and clean water, and they know that we have made great
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1792 strides in improving our environment. Of course, these

1793 protections have come at a cost. But if we go too far, if we
1794 allow regulations to become red tape with little benefits, we
1795 block economic opportunity. We kill jobs. Sometimes I think
1796 EPA forgets that poverty is a threat to public health too.
1797 Rules show that economic expansion hurts the most

1798 impoverished in Texas. Slow economic expansion hurts the
1799 most impoverished in Texas, and that is why bills like this
1800 one before us are so useful.

1801 As Mr. Eisenberg testified, we will see a new ozone

1802 rule. It will likely be among the most expensive regulation
1803 in our country’s history. EPA’s estimate of a 10 year, $1

1804 trillion drag on our economy could be the low end. That

1805 doesn’t make for a merry Christmas. Every state will see
1806 tough new permit requirements. Creating jobs will be harder.
1807 With that in mind, it 1s not unreasonable to demand

1808 transparency and fairness on new source review. We need to
1809 get this right, and strike the right balance before it gets
1810 worse. We have almost 10 million unemployed people in this
1811 country. I wonder what they would give to have a plant, or a
1812 job, in their hometown.

1813 My first questions are for Ms. Gershman and Mr.



This is a preliminary, unedited transepipt. The statements within may
be inaccurate, incomplete, or misattributed to the speaker. A link to
the final, official transcript will be posted on the Committee’s website
as soon as it is available.

1814 Eisenberg. Recently EPA has failed to release updated

1815 guidance after it published new NAAQ standards. We are

1816 giving people a target, but leaving them in the dark as to
1817 how to get there. That is unfair. It brings uncertainty at
1818 a time when NAM and ACC members are making multibillion

1819 dollar investment decisions. How important is a good

1820 understanding of timing when a major project is on the line?
1821 How important is that? Ms. Gershman?

1822 Ms. {Gershman.} You are really hitting the nail on the
1823 head, and I want to emphasize that, you know, the facilities
1824 that we are building are state of the art. They have

1825 pollution controls. Nothing in this legislation is doing
1826 anything to undermine the NAAQS and the permitting process
1827 itself. These facilities will already have to install the
1828 best available control technology, or ensure that it has the
1829 lowest achievable emission rate. None of that is being

1830 changed. What we are simply here to ask is for EPA to make
1831 sure that it is thought through some of the implementation
1832 challenges that come about with these lower standards. That
1833 is what we are asking.

1834 EPA is still working to implement some of these

1835 standards that they have put in place, with the unintended
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consequences of not having the models available, or not
having monitoring available to make the designations. Areas
that are in limbo between standards do not necessarily know
how to proceed. This holds up permits. A lot of these
projects come with a substantial amount of financing
attached. This financing is not available indefinitely, and
if these permits aren’t issued, there are times where the
financing will disappear, and the projects will therefore not

go forward. And that is really what we are trying to do

here.

Mr. {Olson.} Yes, ma’am. Mr. Esienberg, you as well,
sir.

Mr. {Eisenberg.} Thank you. I think Ms. Gershman
summed it up quite well. You know, we wouldn’t be talking

about this if it hadn’t become a problem already, and it is a
problem that we just want solved. You know, you saw in my
written testimony the list of issues that my members have.
There was very little editing on my part in that list. I
mean, I just said, hey, guys, can you send me what you think,
and I just put it in there, and they have a lot of problems.
I don’t think that they are under the illusion that this

is ever going to be perfect. They just want it to not be
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impossible, and it is at a point where it is impossible.

Mr. {Eisenberg.} And one final question for all the
panelists, if EPA releases new air quality standards, do you
believe that the agency should always issue rules and
guidance in a concurrent or timely fashion, yes or no? Ms.
Gershman?

Ms. {Gershman.} Yes.

Mr. {Olson.} Mr. Weiss? Mr. O’'Mara?

Mr. {O’Mara.} Yes, but we shouldn’t stop the permit if
they don’t.

Mr. {Olson.} Mr. Walke?

Mr. {Walke.} As warranted.

Ms. {Kerrigan.} Yes.

Mr. {Olson.} And finally, Mr. Eisenberg?

Mr. {Eisenberg.} Yes.

Mr. {Olson.} One final question, Mr. Eisenberg, about
ozone. These new rules would put most of our country in non-
attainment. Doesn’t that make sense to make this step right,
make it more important that this permitting process is
correct?

Mr. {Eisenberg.} So you raise a very interesting issue

there. I put some graphics in my testimony where we
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literally mapped out all of the projects that are now on the
slate because of this new energy resource, and they all fall
in areas that would presumably be non-attainment at 60, which
is the low end of what EPA is considering. We are extremely
concerned about this, and so, at a minimum, we need the
permitting fixed on the backend, so that if we get hit hard
on the front end, we at least have a way forward.

Mr. {Olson.} I am out of time to get back. By the way,
sir, five National parks and forests will be attainment with
this .6 parts per billion standard. Five.

Mr. {Whitfield.} Thanks for your enthusiasm, Mr. Olson.
At this time I would like to recognize--

Mr. {Olson.} Thanks.

Mr. {Whitfield.} --the gentleman from New York, Mr.
Tonko, for 5 minutes.

Mr. {Tonko.} Thank you, Mr. Chair, and welcome,
witnesses, and let me thank you all for sharing your thoughts
with this committee. I do find it regrettable, though, if
your personal integrity is challenged, or when your thoughts
are offered, and we put you down for that.

We all support efficient and effective permitting that

protects public health and our environment without
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unnecessary delays, but this bill won’t accomplish that goal,
in my opinion. Rather than helping state agencies process
permits, or helping EPA support states, the bill actually
distracts the very people tasked with writing the permits and
implementing the law. The bill requires EPA to publish data
on permit processing times, but EPA doesn’t have this
information because states, not EPA, issue almost all of the
permits. My understanding is that states voluntarily provide
some information, but to get all of the information required
by the bill, EPA is going to have to put new reporting
requirements upon states.

Secretary O’Mara, do you think EPA publishing data on
permitting times will help Delaware issue pre-construction
permits more quickly?

Mr. {O'Mara.} No, because I think, at the end of the
day, having the local entity, whether it is a local quality
management district or a state, in our case, having that
information delivered at the local level, so it is more
transparent, is actually a better use of time. There is more
accountability locally than at the national level.

Mr. {Tonko.} Thank you. And would it be a distraction

for your permitting staff if they have to collect information
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for EPA?

Mr. {O'Mara.} Well, every minute they are spending on
that is a minute they are not issuing a permit.

Mr. {Tonko.} Thank you. The bill also requires EPA to
report to Congress every year about the agency’s efforts to
expedite pre-construction permitting. Again, since states
are the primary permit writers, it is unclear how EPA will be
able to explain, or commit to resolve, any permitting delays.
Secretary O’Mara, would this report to Congress help Delaware
Expedite its pre-construction permitting?

Mr. {O'Mara.} No.

Mr. {Tonko.} While the core of this bill requires EPA
to issue guidance and rules concurrently with any new or
revised air quality standard, putting aside whether or not
this is a workable or useful requirement, one thing is clear.
It would require EPA to do still more work on a shorter
timely.

Mr. Walke, what do you think? Do you think this bill’s
reporting requirements will make it easier or harder for EPA
to issue guidance and rules more quickly?

Mr. {Walke.} I think it will make it harder.

Mr. {Tonko.} ©Now, this committee wants EPA to do more,
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more information collection and publication, more actions to
expedite state permits, and more reports to Congress, more
and faster rules of guidance for every revised air quality
standard. Common sense dictates that this would require more
people and more resources, but the bill fails to provide the
agency with any new funding. In fact, my Republican
colleagues have voted time and time again to slash the EPA’s
budget.

Mr. Walke, how have budgeted cuts affected EPA’s ability
to implement clean air programs?

Mr. {Walke.} We have actual evidence that EPA itself
has told Federal courts, and has certainly told stakeholders
that they lack the necessary budget resources today to fully
carry out the law, and my written testimony has just an
example of that that occurred in a court case, I think about
2 weeks ago.

Mr. {Tonko.} Unfortunately, EPA is not here today to
tell us how this bill would affect the agency’s ability to
issue timely guidance and rules, while satisfying this bill’s
reporting requirements. I hope we will have a chance to hear
from EPA before marking up this bill.

Secretary O’Mara, I will ask you this, as the lone
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1968 government official on this panel. Would you rather have EPA
1969 focus its limited resources on implementing air quality

1970 standards, and providing technical assistance to states, or
1971 on collecting data and reporting to Congress?

1972 Mr. {O'Mara.} We will take any help we can get to have
1973 them help us issue permits more quickly.

1974 Mr. {Tonko.} Thank you. If my Republican colleagues
1975 are actually interested in making permitting faster and more
1976 efficient, then they should start by ensuring that EPA and
1977 state agencies have the resources they need to implement the
1978 law. And, with that, Mr. Chair, I yield back.

1979 Mr. {Whitfield.} The gentleman yields back. At this
1980 time I would like to recognize the gentleman from Mr.

1981 Louisiana, Mr. Cassidy, actually, he is not Mr. Louisiana, he
1982 is Mr. Cassidy from Louisiana, for 5 minutes. I was all set
1983 to call on Mr. Griffith, and then you--okay. Mr. Griffith,

1984 you are--

1985 Mr. {Griffith.} All right.
1986 Mr. {Whitfield.} --next, 5 minutes.
1987 Mr. {Griffith.} Thank you, Mr. Chairman, I appreciate

1988 that. Mr. Eisenberg, you were asked earlier if you thought

1989 that this bill improved air quality, and you said you weren’t
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sure that that was the purpose of the bill, but I would
submit to you that it may be part of the purpose of the bill.
It may not have been the primary purpose of the bill, and
here is the reasoning.

I think Mr. Scalise hit on it earlier, that I think that
this does actually work to improve air quality. You
indicated in your prior testimony that while nobody wanted to
be named, that you had members of your organization who had
not opened up facilities, or had stopped working on a project
because of the length of time, and the fact that they weren’t
certain what was going to happen with the permitting process
through the EPA because of the length of time, and the
uncertainties caused by the current system.

And what we know is, according to a NASA study, it takes
10 days for the air to get from the middle of the Gobi Desert
to the Eastern Shore of Virginia. When you are talking about
air, we all share the same air. So either that company
chooses, for regulatory purposes, to open up their facility
in another country, which doesn’t have the standards that we
have, or they choose to let their competitors in another
country produce the product that they could have produced in

the United States, creating jobs for American citizens, and
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at the same time those countries don’t have the regulations
that we have in existence in our country.

And the delay in the regulatory process thus means that
that product, whether it is a Styrofoam cup, or some big
piece of equipment, is going to be made in some other
country, as opposed to being made in the United States, thus
we have damaged the air of the world, particularly the air in
the Northern Hemisphere, if it goes in the Northern
Hemisphere, which then directly impacts the air quality in
the United States. With that reasoning in line, wouldn’t you
agree, then, that this bill, by making the process easier,
and encouraging manufacturing in the United States, where we
do care about our air quality, actually does improve air
quality? Would you agree with me on that?

Mr. {Eisenberg.} I would, and thank you for pointing
that out. You know, and, frankly, i1if EPA does the job that
Congress would be requiring in this bill, then the permits
are issued quickly, and done at the levels that the statute
would require. And so, yeah, it would absolutely improve air
quality.

Mr. {Griffith.} Yeah. And I think that everyone would

agree, and, Ms. Gershman, if I understood your testimony
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2034 earlier, your folks are doing the best that they can with the
2035 state of the art technology. They don’t want to be out here
2036 dumping things into the air. They are trying to do what is
2037 currently available, and they just need to know what the

2038 regulations are going to be, and it is that uncertainty which
2039 leads them to have frustration, and maybe even, as well, look
2040 at perhaps using another country, or allowing a competitor to
2041 produce the product. Is that also true?

2042 Ms. {Gershman.} Yes, that is correct. We are already
2043 doing the state of the art. We are taking the best available
2044  technologies and installing them on our new facilities.

2045 Mr. {Griffith.} And whenever there are delays, that can
2046 also create costs, which don’t help us create new jobs. It
2047 creates a negative impact on jobs.

2048 Ms. {Gershman.} Absolutely.

2049 Mr. {Griffith.} So, and I don’t know who might want to
2050 touch on this, maybe Mr. Eisenberg, because I was talking
2051 with some people this morning, and we went to my old boiler
2052 MACT bill that I had in a few years back, and they were

2053 lamenting particularly the timelines not having been passed
2054 because of the uncertainty. Just like this bill, that bill

2055 tried to deal with some of the uncertainties, and they were
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talking about the fact that regulations came out in 2004, and
a lot of companies started--because they had a short time
period, they started implementing, and spent millions and
millions of dollars complying with the 2004 regs.

Then those got overturned in court, and the EPA had to
come up with new regs, and now they are spending millions and
millions of dollars to do things. And we heard testimony
about even from universities. ©Not just always manufacturers
that get hit by this, but the universities got hit by this.
They spent the money to comply, then found out they weren’t
in compliance, and that creates a problem as well, does it
not?

Mr. {Eisenberg.} It absolutely does.

Mr. {Griffith.} And so what we are trying to do here
is—--there is a balance, and I appreciate Mr. O’Mara working
with us on that balance, and all of you all trying to find
that balance. We all want clean air. We all want clean
water. What we have to do is try to figure out a way that we
can have some certainty for those people who are creating the
jobs, and at the same time make sure that we are moving
forward to make our country the best that it can be. But

that does not mean that we have to destroy jobs in the
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process. Wouldn’t you agree with that, Mr. Weiss?

Mr. {Weiss.} I do agree with that.

Mr. {Griffith.} And I do appreciate it. Thank you all
so much for being here today, and for your testimony today.
And, with that, Mr. Chairman, I yield back.

Mr. {Whitfield.} Gentleman yields back. Mr. Cassidy,
you are up next, or would you prefer that I go to Mr. Terry?

Dr. {Cassidy.} Go to Mr. Terry.

Mr. {Whitfield.} Okay. I will recognize the gentleman
from--

Mr. {Terry.} I appreciate--

Mr. {Whitfield.} --Nebraska, Mr. Terry, for 5 minutes.

Mr. {Terry.} Thank you, Mr. Louisiana, I appreciate
that. A little bit of a mild rant here first, just to kind
of set the stage why I do think we need to be more specific
in timelines, just some of my personal experiences with
people in my district.

For example, a family owned business, called Magnolia
Steel, employs about 50 people just a few miles outside of
Omaha, but the family lives in my district. They wanted to
expand. They were adding about 20 people. But they had to

extend the building, and since they pour molten steel into
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parts that are being used in machinery, it took them 2 years
and $2 million. The addition to the building was a $1
million project. So they actually spent more in compliance
costs than they did for the actual structure. So I hear
stories about that, and the fact that it took 2 years, and I
think, that is a broken process, especially on a small--we
are not talking a Toyota facility. We are talking about a
metal shed, basically.

And then another Omaha business that has another one in
Ohio, it is a metal fabrication business, spent a similar
amount of time working with the Feds, the EPA again, on this
one. Took a long time. Then, once they got all of the EPA
and federal permitting, and spent all the money for that, the
State of Ohio, this plant happened to be in Ohio, they have
one in Omaha as well, and the state came in and said, yeah,
but our rules are different, and you have to do things
differently. So now we have this conflict between state and
federal.

And both of those owners told me of their extreme
frustration, and that is the basis of trying to figure out a
way to streamline this, to reduce the cost of permitting,

because the guy that makes the steel parts, the first one I
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talked about, literally said, I was on the verge of just
shutting everything down and just moving the plant to Mexico.
That doesn’t benefit anybody. So I think it is in everyone’s
best interests that we figure out a better way to streamline
this.

Mr. Walke, some of us are very skeptical about the EPA.
And I had a personal issue, they had a new copper level for
the State of Nebraska that was actually proposed to be lower
than the natural copper levels in our water. And when I
asked them directly, where is the science behind it? They
said, well, we are just making assumptions due to our
modeling, but I will get you that, meaning they didn’t have
it. And then, lo and behold, about a year later, they came
up with a study that said they were right. I love it when
they make the numbers first, and then back it up with the
science later. It leaves me a little skeptical.

And then we can get into the modeling on health, and the
fact that they say this coal fired plant reduces mercury
emissions, but yet there hasn’t been one instance of high
blood level of mercury in the citizens that were around that
plant for 30 years. So sometimes we have to question, and

that is our role.
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2144 So, with that, one of the things that I hear from, and I
2145 am going to ask Mr. Weiss this, because no one has asked you
2146 a question since I have been here--

2147 Mr. {Weiss.} I was hoping just to stay here.

2148 Mr. {Terry.} --very little--you seemed lonely over

2149 there. So part of this is that time period that we

2150 discussed, where there is maybe a change in the air quality
2151 standard. That has changed. They adapt to the new

2152 technology, or try to, but the guidance from the EPA seems to
2153 Dbe non-existent, or slow. And I think that is probably the
2154  issue Magnolia Steel was caught up in, and why it took 2

2155 years, is to get the guidance on how they actually comply.
2156 Do you see that as part of the problem here, as the guidance
2157 aspect of it, and what is the best way to reduce that?

2158 Mr. {Weiss.} I do. From a permitting engineer’s

2159 viewpoint, which is what I do for a living, what I would like
2160 to know is what do you want me to do to make the

2161 demonstration? And right now, in a lot of cases, that

2162 guidance doesn’t exist, and I use the fine particle standard
2163 as an example. I actually don’t know how to make the

2164 demonstration that EPA wants often. And I issue more

2165 permits, or do a lot more permitting work than a lot of
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people, and I don’t know how to do it.

And that causes delays on two levels. One, it causes
delays prior to even filing the application, because we have
to go meet with permitting authorities, and try and
understand what they want, and not all state agencies are as
good as Delaware. They don’t really know what they need, and
that is a big issue, because you go meet, say, how do you
want to do this? We don’t know. Even when the states issue
the permits, they follow EPA guidance. So the states need
EPA guidance as much as the regulated community, and it
doesn’t exist. And I am sure that has caused delays, because
I have projects that I am working on where that has caused
delays prior to filing the application. We then file an
application, and the comment is, well, that analysis not good
enough. Well, we don’t know. We will know when we see it.
Okay, and that is a problem, okay? And that is a real
problem in the process.

So the way I read the Act is, let us get the guidance
out, what do you want us to do? And let us not weaken air
quality standards. Let us get the guidance out so the
permitting community knows what we need to get done. And

that would improve the process.
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2188 Mr. {Whitfield.} Gentleman’s time has expired. At this
2189 time recognize Mr. Cassidy from Louisiana for 5 minutes.

2190 Dr. {Cassidy.} Thank you, Chairman Whitfield. Ladies
2191 and gentlemen, I apologize, I have been running up and down,
2192 so if I am asking you redundant questions, it is just because
2193 I have been running up and down. And Jjust to give a context,
2194 the context we all know, clearly we have a problem with job
2195 growth for working class, middle class America, and they have
2196 traditionally been employed in mining, manufacturing, and
2197 construction, which shale gas and upstream/downstream creates
2198 an incredible number of good jobs with good benefits in

2199 mining, manufacturing, and construction.

2200 But what I am hearing is that we have met the enemy, and
2201 he is the EPA. Now, I gather, Mr. O’Mara, you are not sure
2202 about the spill, but what did I read, as I was obviously

2203 quickly scanning, that the EPA, in 2011, when it said it was
2204 going to cover greenhouse gases, forecasted it would need to
2205 issue 900 new preconstruction permits per year, but in the 3
2206 plus, only 166 have been done in total. This is you, Mr.

2207 Eisenberg? How many jobs would--and we have all these plans
2208 that would be for new projected plants. Can you give an

2209 estimate of how many jobs would have been created, had there
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2210 been 900 issued?

2211 Mr. {Eisenberg.} Frankly, I don’t know that I can. You
2212 know, the real issue there, and I really am just curious

2213 about why this is happening, I did have a member that said,
2214 well, we got our permit pretty quickly, I don’t know where we
2215 fall into that, and we Jjust permitted a facility. And he
2216 went back and he looked, and he said, well, we figured out a
2217 way not to trigger PSD.

2218 So what could be happening is that folks are building
2219 smaller projects that don’t trigger things at that threshold.
2220 Is that a good thing? I honestly don’t know the answer to
2221 that either. I mean, I don’t think it is. I think, if we
2222 have laws that are stopping us from going big, and from

2223 building big things, that is a problem too.

2224 Dr. {Cassidy.} So assuming that there is economy of
2225 scale in some of these projects, and we are competing

2226 globally, and I regularly hear that China, with their lax
2227 environmental standards, are building Jjust to build, to

2228 employ people, putting us at a competitive disadvantage,

2229 losing that economy of scale might hurt our workers, correct?
2230 Mr. {Eisenberg.} That is correct.

2231 Dr. {Cassidy.} That is remarkable. And, Ms. Gershman,
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2232 I gather that you, in turn, are aware of these projects.

2233 Again, do you have any estimate of how many jobs are on hold
2234 because of the lack of certainty and timeliness, as regards
2235 approval?

2236 Ms. {Gershman.} We have heard from some members that
2237 every day that the permit is not approved after that year
2238 timeline, they can cost up to $5 million a day. And that is
2239 because a lot of these facilities have already gone out, and
2240 they secured all of the construction folks. And they have
2241 gone out and they have created job creation programs for
2242 folks in the community to be the operators, and the

2243 pipefitters, and the electricians, and all of the support
2244  staff that goes into running these huge, complex facilities.
2245 And all of that is on hold while permits continue to be

2246 hammered out. And that is something that, they want to move
2247 forward, they are committed to it, and yet they can’t go
2248 ahead and hire those folks until they have work for these
2249 folks to do.

2250 Dr. {Cassidy.} Now, what I know intuitively is that if
2251 we want to improve wages for folks, and we create a lot of

2252 competition for construction workers, their wages are going

2253  up.
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Ms. {Gershman.} That is correct.

Dr. {Cassidy.} It is just because if you need a top
flight welder--

Ms. {Gershman.} That is right.

Dr. {Cassidy.} --she is going to be able to bid her
services, frankly.

Ms. {Gershman.} Exactly. And if there are no projects
going forward, she will be waiting to get those services bid
on.

Dr. {Cassidy.} ©Now, Ms. Kerrigan, I sponsored a bill
called the Energy Consumers Relief Act, which was just
focused upon--we had somebody from EPA the other day making a
comment, and I am sure he regrets making it, that their
economic projections are often flawed and unreliable. Well,
thanks a lot, we have been banking on them for some time.
And the whole point of my Consumer Relief Act was to bring
transparency to these major rules.

Let me just ask, knowing that others have asked it, if
all you did was bring transparency, okay, this is what you
have to go on what Mr. Weiss said. I say Weiss, not Weiss.
I apologize if I--Weiss. Seymour Weiss assassinated Huey P.

Long, which happens to be how I am so familiar with the name,
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as long as I am Mr. Louisiana. So it looks as if there is
transparency. That in itself would allow companies to plot
out. Well, we know it is actually not going to take a year,
it will take 18 months, and so therefore we can do all our
permitting, in light of the expanded timeline, something like
that. Would you agree with that?

Ms. {Kerrigan.} Yeah, I do. I agree with that. And,
again, if you have more transparency, and particularly the
elements that are addressed in this bill, I think that will
improve performance, in terms of expediting, you know, the
permits, and then that creates certainty, you know, for
businesses and investors.

Dr. {Cassidy.} And jobs for working Americans.

Ms. {Kerrigan.} Absolutely.

Dr. {Cassidy.} Mr. Weiss, and I was Jjust intrigued, you
do all this work, and yet you sometimes don’t really know how
EPA’s progressing?

Mr. {Weiss.} Well, I don’t know how EPA wants us to do
the analysis.

Dr. {Cassidy.} That blows my mind. I mean, because--

Mr. {Weiss.} Mine too, so—--

Dr. {Cassidy.} Yeah. It seems fairly straightforward
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2298 that if you are going to say, okay, we are going to have
2299 these many shale, you know, related mining opportunities, or
2300 plants using natural gas as a feed stock, that you should be
2301 able to say in a spreadsheet, we give you this, we give you
2302 this, we give you this, and here are the variables we will
2303 define later. But I gather there is nothing such as that?
2304 Mr. {Weiss.} Right. Your amazement is the same as my
2305 clients’.

2306 Dr. {Cassidy.} So, again, when it comes to job creation
2307 for the working Americans, we are having the hardest time.
2308 We have met the enemy, and it sounds like the enemy could be
2309 the EPA. I yield back, and thank you.

2310 Mr. {Whitfield.} Well, you know, Mr. Cassidy has

2311 touched on this, Mr. Weiss touched on it, and the crux of the
2312 issue is that specific point. A new standard is decided on
2313 at EPA, and EPA has been very aggressive. And then the

2314 guidance does not come out for some time later, sometimes
2315 vyears later. And so you are sitting there, wondering about
2316 the modeling, wondering about the emissions. The guidance
2317 document is extremely technical, and so no one has the

2318 guidance that they need. And that is the crux of the issue.

2319 So, I mean, 1is it unreasonable to request EPA to come
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forth with the guidance when they come forth with the new
standard, or is that something that is impossible to do?
Would you all make a brief comment on that for me? I mean,
what is the big issue about trying to do that?

Mr. {Eisenberg.} I mean, that is certainly how we look
at it. I don’t see this as being unreasonable at all. We
would hope that EPA would put it out in a timely fashion, and
we would hope that there is a way to—--

Mr. {Whitfield.} I mean, that they don’t do it. Do you
have an idea, Ms. Kerrigan?

Ms. {Kerrigan.} I have no idea. I mean, we would love
to hear, and I am sure you would, from the EPA on this. It
seems like it is something that can be done. You know, they
are good at regulating, and, you know, this is what they--

Mr. {Whitfield.} But that is what Mr. Terry and others
were talking about. These manufacturers, or people who want
to invest, and even the states lack the guidance and--

Ms. {Kerrigan.} Um-hum.

Mr. {Whitfield.} --so the uncertainty is there, and you
are worried about the lawsuits, you are worried about
spending the money. And, Mr. O’Mara, do you have any

thoughts, or Mr. Walke, or—--
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Mr. {Walke.} Well, it, unfortunately, takes a lot of
time and resources to adopt these implementation rules and
guidance, and you can look at the history of the program from
the Reagan Administration, and Bush. It is not a partisan
issue. It is a matter of just the amount of time it takes.

One thing I want to mention that hasn’t been mentioned
yet today is, much of the implementation rules and guidance
that eventually come out from EPA don’t have anything to do
with permitting at all, so there is a little bit of a
disconnect in the bill. The bill is written kind of overly
broadly to say, if EPA fails to issue all, or any,
implementation rules or guidance, we are going to allow
permitting to proceed in violation of a newly revised
standard. So there is a disconnect that kind of augments
these unintended consequences that we have been talking
about.

But I think the simple answer to your gquestion, Mr.
Chairman, is it takes a lot of time, and involves a lot of
consultation. There is complexity. The question is, you
know, who bears the burden of that? Should the public
suffer, you know, heavier polluted air, or is there another

solution to a valid problem?
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Mr. {Whitfield.} Yeah. Mr. O’Mara?

Mr. {O’'Mara.} Thank you. I mean, there are two
different ways to look at the lack of guidance in the
beginning. I mean, there is the way that Delaware has
approached it, where we are going to go full steam ahead. We
are not going to wait for it. We are going to, you know, be
very clear with industry. We are going to, you know, consult
close with the EPA, but we are not going to wait for them.
And there are other places that, you know, will ask for
guidance all the time, and kind of have this paralysis where
they won’t issue permits until the guidance is issued, and I
think you have heard some of those nightmare stories.

I mean, I would like to actually see some additional
either guidance, or, use a different word, some additional
direction to the states to move ahead. There is no reason to
wait for EPA guidance, and safe to do that in good faith,
with some kind of reasonableness to the adherence to the NAAQ
standard should have some kind of sovereignty, or some kind
of deference in the decision-making process in the interim
period. I mean, a process like that would actually achieve
air quality goals, and give the manufacturers at this table

more certainty, and the state regulators that have the
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2386 capacity can work with folks one on one, instead of decisions
2387 coming out of D.C.

2388 Mr. {Whitfield.} Yeah.

2389 Mr. {O’Mara.} And so maybe that is some area of

2390 potential commonality, because--

2391 Mr. {Whitfield.} Yeah.

2392 Mr. {O’'Mara.} --but you don’t want states to feel

2393 paralyzed, where they don’t feel like they can go with a

2394 permit, and also these other adverse impacts.

2395 Mr. {Whitfield.} Right. Mr. Weiss, do you have any
2396 comment?

2397 Mr. {Weiss.} Thank you. The process of adopting a

2398 national ambient air quality standard was also a long, and
2399 consultative, and time consuming process, and I really don’t
2400 understand why the guidance can’t be worked on simultaneously
2401 during that process. They know the standard is coming. 1In
2402 the case of fine particles, they knew that precursor

2403 emissions were going to be a big issue in the fine particle
2404 standard. And, really, we should have a way of analyzing
2405 precursor emissions, because they are a major contributor,
2406 and that all could have been worked on during the adoption of

2407 the ambient air quality standard, and one shouldn’t forget
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that.

Mr. {Whitfield.} Ms. Gershman, do you have a comment?

Ms. {Gershman.} Yeah. I agree with Mr. Weiss. I think
really what we are trying to get at here is to require EPA to
give a little more thought through the entire NAAQ setting
process as to what happens after that NAAQ number is put out
there. And we are just looking for some certainty as to--

Mr. {Whitfield.} Yeah.

Ms. {Gershman.} --what happens at that point.

Mr. {Whitfield.} Well, thank you. Mr. Rush, you
probably--

Mr. {Rush.} Mr. Chairman, the question I have is not to
the panel, it is to you. Are you going to allow EPA to come
before this subcommittee prior to a markup? I think that it
is very important that the EPA be allowed to respond to some
of the issues raised by members of this subcommittee, and
some of the panelists. And so it is my opinion that, and the
qguestion 1is, whether or not it is unreasonable to allow the
EPA to come before this subcommittee tomorrow, Thursday, next
week, before we proceed to marking up this bill? The EPA
needs to have an opportunity to respond. So is it your

intention to allow the EPA an opportunity to come to testify
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before this subcommittee on this matter?

Mr. {Whitfield.} I don’t know if we are going to have
another hearing for EPA or not, but we are in discussions
with EPA. They have indicated that they are willing to work
with technical assistance. And I don’t even know when we are
looking at a markup, but, you know, I personally don’t want
to mark up a bill that is not going to have some genuine
support. And some of these suggestions about additional
sovereignty for states and so forth, so that they have more
authority, is something that I think has some merit, because
I think all we are looking for is a little certainty. But we
look forward to working with you as we move forward on it.

Mr. {Rush.} Thank you, Mr. Chairman.

Mr. {Whitfield.} Thank you all, and that concludes
today’s hearing. I want to thank all of you for taking your
time to come up and visit with us, and we appreciate your
expertise, and your thoughts on this important subject. We
will keep the record open for 10 days for any additional
materials that might need to be administered. So that will
conclude today’s hearing. And, by the way, our staffs may be
in touch with some of you over the next few days or weeks, as

we try to see if there are ways we can improve this draft
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2452 bill. So thank you very much. Hearing is adjourned.
2453 [Whereupon, at 12:10 p.m., the Subcommittee was

2454  adjourned.]



