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(1) 

POISED TO PROFIT: HOW OBAMACARE HELPS 
INSURANCE COMPANIES EVEN IF IT FAILS 
PATIENTS 

Wednesday, June 18, 2014, 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ECONOMIC GROWTH, JOB CREATION 

AND REGULATORY AFFAIRS, 
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:00 a.m. in room 

2154, Rayburn House Office Building, the Honorable Jim Jordan 
[chairman of the subcommittee], presiding. 

Present: Representatives Jordan, DeSantis, Lummis, Meadows, 
Bentivolio, Desjarlais, Cummings, Cartwright, Connolly and Kelly. 

Staff Present: Ali Ahmad, Majority Professional Staff Member; 
Melissa Beaumont, Majority Assistant Clerk; Brian Blase, Majority 
Senator Professional Staff Member; Molly Boyl, Majority Deputy 
General Counsel and Parliamentarian; Caitlin Carroll, Majority 
Press Secretary; Sharon Casey, Majority Senior Assistant Clerk; 
Katelyn E. Christ, Majority Professional Staff Member; Adam P. 
Fromm, Majority Director of Member Services and Committee Op-
erations; Meinan Goto, Majority Professional Staff Member; Tyler 
Grimm, Majority Senior Professional Staff Member; Christopher 
Hixon, Majority Chief Counsel for Oversight; Mark D. Marin, Ma-
jority Deputy Staff Director for Oversight; Laura L. Rush; Majority 
Deputy Chief Clerk; Andrew Shult, Majority Deputy Digital Direc-
tor; Tamara Alexander, Minority Counsel; Aryele Bradford, Minor-
ity Press Secretary; Jennifer Hoffman, Minority Communications 
Director; Elisa LaNier, Minority Director of Operations; Una Lee, 
Minority Counsel; Dave Rapallo, Minority Staff Director; Katie 
Teleky, Minority Staff Assistant and Michael Wilkins, Minority 
Staff Assistant. 

Mr. JORDAN. The committee will come to order. 
Senator, we appreciate your being here. You know how this 

works. We do our opening statements, myself and Ranking Member 
Cartwright. Other members are going to be joining us. We have a 
conference going on at this time and some issues that the Repub-
lican conference obviously has to deal with, so we expect members 
to be here shortly. 

Let us get started. I know how sensitive your time is. We appre-
ciate the work you have done and your being here today. 

Today’s hearing is the committee’s second hearing examining 
Obamacare’s provisions that bail out health insurance companies. 
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Today’s hearing will also examine how the disastrous implementa-
tion of the law and the President’s extra-legal actions to unilater-
ally change the law have likely increased the size of the health in-
surance industry bailout. 

In addition to providing health insurance companies with the 
mandate for individuals to purchase their product as well as pro-
viding expensive subsidies for people who purchased coverage in 
the Obamacare exchange, the law provided large bailouts of health 
insurance companies. The American people have a right to know 
how much these backdoor bailouts will likely cost. 

One day before the committee’s last hearing on this issue in Feb-
ruary, the Congressional Budget Office estimated there would not 
be a taxpayer bailout. Incredibly, CBO estimated that insurers 
would make so much money on their exchange plans that they 
would have to return an excess amount of the profits to the tax-
payers through Obamacare’s Risk Corridor Program. 

While I have great respect for the analysts at CBO, their find-
ings in this area do not square with the evidence presented by nu-
merous health policy experts. However, my friends on the other 
side of the aisle trumpeted the CBO analysis at that hearing, as-
suring the public that there would be no bailout. 

Due to the contradiction between Administration statements, 
CBO estimates and the widespread sentiment among health policy 
experts, the committee conducted additional oversight of health in-
surance companies’ expectations of payments through Obamacare’s 
bailout provisions. 

The committee obtained information from 15 traditional health 
insurance companies and 23 Obamacare co-op companies that rep-
resent about three-quarters, again about 75 percent of all the indi-
viduals enrolled in Obamacare exchange plans. We talked to 15 
traditional insurance companies and 23 co-ops representing three 
quarters of the people in the exchange plans. 

While the committee is still analyzing the information provided 
by these companies, our initial review has uncovered some striking 
information. First, 13 of the 15 traditional health insurance compa-
nies expect to collect payments from the Obamacare Risk Corridor 
Bailout Program. None of the traditional insurers expect to pay 
into the program, so 13 expect to get money from the taxpayers, 
none of them expect to pay as the CBO originally estimated and 
two say it will break even. 

Eight Obamacare co-ops expect to collect payments from the 
Obamacare Risk Corridor Bailout Program. Only one co-op expects 
to pay into the program. 

Third, these health insurance companies and Obamacare co-op 
companies currently expect payments of nearly $730 million 
through Obamacare’s Risk Corridor Bailout Program. 

Finally, the health insurance industry expects its taxpayer bail-
out to be about 33 percent larger than it did at the start of open 
enrollment. The information provided by the insurers suggests that 
the total taxpayer bailout could, in fact, well exceed $1 billion this 
year alone. 

The information obtained by the committee shows that CMS tes-
timony at today’s hearing is simply out of touch with the reality. 
According to CMS’ written testimony, ‘‘We anticipate that Risk 
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Corridor collections will be sufficient to pay for all Risk Corridor 
payments.’’ 

Now that we know that the odds of a taxpayer bailout are a near 
certainty, it is crucial for us to understand how the Administration 
plans to funnel taxpayer money to health insurance companies to 
subsidize their profits and under what legal authority—I know the 
Senator will talk about this—the Administration claims to be able 
to do that. 

In addition to examining Obamacare’s Risk Corridor Program, 
today we will also examine Obamacare’s Reinsurance Program and 
the Risk Adjustment Program. The effect of these two programs is 
to subsidize health insurance companies offering coverage in the 
exchanges with higher insurance premiums on the vast majority of 
Americans. 

The committee has learned that insurance companies directly 
lobbied the White House for the Administration to make the bail-
out programs more generous to insurers. In response to the insur-
ers’ lobbying campaign, the Administration made several changes 
to increase the size of payments insurers will receive through both 
the Risk Corridor Program and the Reinsurance Program. 

Mr. JORDAN. Again, I want to thank Senator Sessions, the Rank-
ing Member of the Senate Budget Committee, for both his work on 
this issue and for coming here this morning. Senator Sessions and 
his staff on the Budget Committee have produced an analysis con-
firming that the Department of Health and Human Services will 
need an appropriation from Congress to spend any money through 
Obamacare’s Risk Corridor. Again, we want to thank you for your 
work, Senator. 

First, we will recognize the Ranking Member on the sub-
committee, Mr. Cartwright, the gentleman from Pennsylvania, who 
is recognized for five minutes. 

Mr. CARTWRIGHT. Thank you, Chairman Jordan. 
Welcome to you, Senator Sessions. It is good to have you here 

today. I am looking forward to a robust discussion. 
Were you ever at a social gathering where there is somebody you 

didn’t know who walks up to you and introduces himself. He is 
very pleasant and then he moves on and introduces himself to oth-
ers in the gathering. Then he circles around the whole room and 
gets back to you and introduces himself to you again. 

We have had that happen and you sort of laugh it off as an inno-
cent, honest mistake. Then that person goes around the room again 
and he circles back to you a third time and introduces himself to 
you again. I have never had that happen to me, nor have I had it 
happen 50 times because after the third time, you start to think 
wow, this guy is weird, 

Today is the 27th hearing our committee has held on the Afford-
able Care Act. To date, House Republicans have voted more than 
50 times to repeal, defund or otherwise undermine the law. These 
numbers are truly preposterous and a poor use of the committee’s 
and the House of Representatives’ limited resources at a time when 
our country faces immense challenges that are largely being ig-
nored. 

I want to start out by highlighting for my Republican colleagues 
the number that matters most here today. More than 8 million 
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Americans have signed up for health insurance plans through the 
Federal and State exchanges. More than 8 million Americans can 
now see a doctor and get critical health services that every Amer-
ican should have. 

Insurance companies are no longer allowed to discriminate 
against women, people with cancer, diabetes or other preexisting 
conditions. You people are able to stay on their parents’ plans until 
they are 26. Millions of individuals can finally access free, preven-
tive health care. 

We have seen the lowest growth in health care costs in 50 years 
and billions of dollars in rebate checks have been sent to con-
sumers across the country. 

Unfortunately, today’s hearing is the latest in a long series of Re-
publican attempts to criticize the Affordable Care Act. The issue 
before us today involves three risk management provisions in the 
ACA, reinsurance, risk adjustment and risk corridors. 

The committee already examined these provisions in a hearing 
on February 5 of this year. Republicans also failed to mention that 
they were the ones who first proposed the reinsurance, risk adjust-
ment and risk corridor mechanisms in Medicare Part D where they 
have been tremendously successful. 

They discourage plans from avoiding enrollees with unusually 
high drug costs and they help lower premiums for consumers by 
stabilizing the insurance market. Now in its ninth year, Medicare 
Part D has robust participation with 39 million seniors enrolled. I 
appreciate the Senator who is here to testify before us today voted 
in favor of that legislation, as did 41 of his Senate Republican col-
leagues and 204 House Republicans. 

Nevertheless, Republicans continue inaccurately to describe 
these risk mitigation mechanisms as a bailout to health insurance 
companies. This is a characterization that is just plain wrong. Re-
insurance is funded solely by contributions from insurance compa-
nies. Risk adjustment is funded by transfers between insurance 
companies making it budget neutral. 

Under the Risk Corridor Program, the government collects funds 
from insurers with extreme financial gains and makes payments to 
those with extreme losses. It is not a bailout. 

The reinsurance pool amount is set by statute. Payments may 
not exceed the amounts collected from insurers. In April, the non- 
partisan CBO confirmed that the Risk Corridor Program would be 
budget neutral over three year life of the program. 

None of these facts sounds like a bailout to me. The Affordable 
Care Act is the law, already debated for years, passed by Congress, 
signed by the President and helping millions of Americans to ob-
tain quality, affordable health insurance. 

Rather than continuing to look for any conceivable way to attack 
this law, as my Republican colleagues have done for years, my sin-
cere hope is that we can start examining ways to help the program 
run more efficiently and effectively as it continues to be imple-
mented. 

Again, I would like to thank the witness for coming to testify be-
fore us today. I look forward to an informative discussion about 
managing risk in insurance pools. 

Thank you, Mr. Chairman. 
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Mr. JORDAN. I thank the gentleman from Maryland, the Ranking 
Member of the full committee, and wish to recognize him. 

Mr. CUMMINGS. Thank you very much for your courtesy, Mr. 
Chairman. 

Let me extend a warm welcome to our colleague, Senator Ses-
sions. 

This is an important topic and I look forward to hearing from all 
of our witnesses today. 

For far too long, in this country, we have been adding to the 
ranks of the uninsured. Before the Affordable Care Act, the num-
ber of uninsured Americans climbed year after year, amounting to 
what can only be described as a crisis of public health. At the peak 
of this crisis, nearly 50 million people went uninsured in America. 

I have always believed that, as a nation, we must and can do bet-
ter. It is a moral issue. This is one of the reasons I came to Con-
gress. I am proud to say today that we are doing better. More than 
8 million people have now enrolled in health insurance through the 
Affordable Care Act exchanges. Millions more now have access to 
care through State expansions in the Medicaid Program. Young 
adults across the country now have access to care through their 
parents’ insurance plans. 

Today, I would like to place into the record new data that our 
committee has obtained on this issue. Over the past several 
months, the Majority staff of the committee has been contacting 
health insurance companies that are participating in the Affordable 
Care Act exchanges. They have been requesting data about insur-
ance company enrollment projections before the Affordable Care 
Act went into effect, as well as data about the actual levels of en-
rollment after October 1. 

Although the data has some limitations, several conclusions may 
be drawn. First, at the highest level, this new data obtained by the 
committee shows that actual enrollment exceeded insurance com-
pany projections by four percent. This result was achieved despite 
significant challenges with federal and State websites. 

Importantly, the data provided by these insurance companies al-
ready removed individuals whose plans were canceled because they 
did not pay the first month premium. In addition, there has been 
a lot of concern about whether young people between the ages of 
18 and 34 were going to sign up for the insurance under the Afford-
able Care Act. 

The new data from these insurance companies shows that enroll-
ment among adults in this key age group exceeded insurance com-
pany projections by nearly 11 percent. The data also shows that 
this age group represented the single largest proportion of new en-
rollees at nearly 27 percent. They are getting insured so that they 
can stay healthy. 

Insurance companies also provided data broken down by State. 
This data shows that enrollment exceeded projections in 18 of 31 
States for which the committee obtained data. Notably, some of the 
largest enrollment increases occurred in Republican-controlled 
States that were hostile to the Affordable Care Act. 

For example, the data obtained by the committee shows that the 
actual enrollment exceeded insurance company projections by more 
than 500 percent in Florida. This data is only a sample which is 
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one of its limitations, whether this clearly demonstrates there is 
extremely strong demand for quality affordable health care, even 
despite vocal opposition from Republican governors, State legisla-
tures and insurance commissioners. 

Mr. Chairman, I ask unanimous consent that a fact sheet pre-
pared by my staff setting forth this data be entered in the official 
hearing record. 

Mr. JORDAN. Without objection. 
Mr. CUMMINGS. Thank you. 
Today, we will discuss the Reinsurance Risk Adjustment and 

Risk Corridor Programs under the ACA. These programs are crit-
ical mechanisms to health insurance company transition from a 
market in which they discriminated—discriminated—against peo-
ple with preexisting conditions to one in which they must compete 
on the basis of quality and efficiency. 

These programs are key features of the Medicare Part D Pro-
gram, one of President Bush’s signature legislative initiatives. They 
were adopted by a Republican Congress. They have been extremely 
successful in the Part D Program and they will be successful for 
the Affordable Care Act. 

Mr. Chairman, again, I thank you for the opportunity and I look 
forward to hearing from a man I have a lot of respect for, Senator 
Sessions. 

Mr. JORDAN. I thank the gentleman from Maryland. 
The gentleman from Virginia? 
Mr. CONNOLLY. Mr. Chairman, I would ask unanimous consent, 

Mr. Chairman, that my opening statement be entered in the record 
at this point prior to Senator Sessions testimony. 

Mr. JORDAN. I thank the gentleman. 
Mr. CONNOLLY. I also welcome Senator Sessions to our com-

mittee. 
Chairman JORDAN. You beat me to the punch. 
Members have seven days to submit opening statements for the 

record who any of my Republican members who want to do that. 
The Honorable Jeff Sessions is with us today. Senator, we appre-

ciate that. We appreciate the good work you have done on this 
issue and so many others. The gentleman from Alabama is recog-
nized. 

STATEMENT OF THE HONORABLE JEFF SESSIONS, A UNITED 
STATES SENATOR FROM THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Mr. Chairman, Ranking Member 
Cartwright and members of the subcommittee. Thank you for your 
kind words. It is an honor for me to appear before the people’s 
House and to share some thoughts that are the product of research 
by my Budget Committee staff. 

They have identified that there are problems with the Risk Cor-
ridor Program in the President’s health law but the issue is broad-
er than health care because it impacts the constitutional power of 
Congress. 

As you know, President Obama’s healthcare law created a Risk 
Corridor Program in an effort to mitigate risk for private compa-
nies that participate in the federally-controlled health insurance 
market. The government would collect a portion of the profits if a 
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company makes money and pay off a portion of the losses if a com-
pany loses money. 

Under our constitutional system of government, HHS must re-
ceive an appropriation from Congress before it can make payments 
to insurance companies that lose money under this law. It seems 
quite clear that the healthcare law left any funding of the Risk 
Corridor Program to a future Congress by not appropriating such 
money as part of the original law. 

According to our own Congressional Research Service, ‘‘Under 
longstanding GAO interpretations, an appropriation must consist of 
both a direction to pay and a specified source of the funds.’’ The 
law does not meet those requirements. 

This principle flows from the plain language of Article I, Section 
9, Clause 7 of the Constitution which the House jealously guards 
and the Senate should, which states ‘‘No money shall be drawn 
from the Treasury but in consequence of an appropriation made by 
law.’’ 

Already this year, CRS has twice issued this statement seeming 
to accept the GAO interpretation. Yet it does appear that HHS in-
tends to make risk corridor payments without congressional appro-
priations. The regulations and statements to insurance companies 
and the budget they have submitted suggest that. 

Without an explicit appropriation, any money spent on this pro-
gram would be an illegal transfer of funds. It is bedrock constitu-
tional law. 

It has been suggested that the Obamacare Risk Corridor Pro-
gram is the same as the Risk Corridor Program for Part D of Medi-
care. This is plainly false. That law, Part D, included a mandatory 
appropriation for just that purpose. President Obama’s healthcare 
law contains no such language. 

To carry out their plans, the President’s fiscal year 2015 budget 
requests the authority to collect and spend money from authorized 
user fees. HHS would also apparently use the authority as jus-
tification to redistribute money collected from profitable plans or to 
even raid other funds for this purpose. Such authority from the 
budget is unlikely to happen. 

If approved, this would give HHS unchecked discretion over 
these funds creating a multibillion dollar slush fund. Our research 
indicates that if Congress does not either provide a funding source 
through appropriations or grant the Administration new authority 
to shift around funds, then any risk corridor payment HHS makes 
would be illegal. 

Should the Administration persist in doing so, it would be subject 
to prosecution under the Antideficiency Act. Of course, we hope 
they will avoid taking that step. Your hearing today could help im-
pact their decision. 

Although they seem to have clearly indicated they intend to do 
so at this date, the implementation of the President’s health law 
has been marked by a series of unilateral actions by the President 
and the Executive Branch officials that undermine the rule of law, 
in my opinion, and public confidence. This is far the larger pattern 
of executive lawlessness and unilateralism that has caused great 
unease throughout the country. 
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Sadly, the Senate has failed to defend Congress’ congressional 
prerogative. The House, by contrast, is to be applauded for its de-
fense of the Constitution as exemplified by the hearing today. I 
would urge lawmakers in both parties to act in defense of Congress 
and the authorities delegated to it by the Constitution. James 
Madison would expect no less. 

Thank you, Mr. Chairman, for the opportunity to share these 
thoughts with you. 

[Prepared statement of Senator Sessions follows:] 
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Mr. JORDAN. Thank you, Senator. Again, we appreciate your 
work on this issue and so many others, and your focus here today 
on the importance of adhering to the Constitution and the rule of 
law. 

Senator Sessions, thank you again very much. 
We will now take a short recess to get ready for our first panel. 
[Recess.] 
Mr. JORDAN. The committee will come to order. 
We want to welcome our distinguished panel: Mr. John R. 

Graham, Senior Fellow, National Center for Policy Analysis; Mr. 
Seth J. Chandler, Foundation Professor of Law, University of Hous-
ton Law Center; Ms. Cori E. Uccello, Senior Health Fellow, Amer-
ican Academy of Actuaries; and finally, Mr. Edmund F. Haislmaier, 
Senior Research Fellow, Center for Health Policy Studies, The Her-
itage Foundation. 

Pursuant to committee rules, all witnesses will be sworn before 
they testify. Please rise and raise your right hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

[Witnesses respond in the affirmative.] 
Mr. JORDAN. Let the record show everyone answered in the af-

firmative. We will start with Mr. Graham. 
Mr. Graham, you are recognized for five minutes. You know how 

the light system works. Make sure microphone is on and fire away. 

STATEMENT OF JOHN R. GRAHAM 

Mr. GRAHAM. Thank you, Chairman Jordan, Ranking Member 
Cartwright and members of the committee. 

My name is John R. Graham, Senior Fellow at the National Cen-
ter for Policy Analysis, a nonprofit, nonpartisan, public policy re-
search organization. I welcome the opportunity to share my views 
and look forward to your questions. 

Despite the President’s assurance that if you like your health 
plan, you can keep your health plan, Obamacare has caused signifi-
cant disruption to peoples’ coverage. As the health insurance ex-
changes prepared for their first open enrollment, which began last 
October, insurers knew that they would struggle to price policies 
in the exchanges accurately. 

Obamacare includes three mechanisms to backstop insurers’ risk: 
risk adjustment, reinsurance and risk corridors. I will focus on the 
last two. These last two, reinsurance and risk corridors, are politi-
cally motivated tools that are critical to insurers’ ability to profit 
in the exchanges through the end of 2016. Both persist only 
through the first three years of Obamacare. 

The first is reinsurance. Each year, Obamacare levies a special 
premium tax on all insurers, as well as self insured plans. This tax 
revenue is supplemented by a little extra from the general reve-
nues to add up to a total of $25 billion over the three year period. 

For each of the three years, the U.S. Department of Health and 
Human Services must publish a notice explaining how it will dis-
tribute this money to insurers. In March 2013, HHS issued its first 
notice. My written testimony goes through the arithmetic which 
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concludes that the maximum payout per expense of policyholder 
would have been $150 to $1,000. 

However, at the end of 2013, HHS changed that rule, increasing 
the maximum payout to $164,000 by changing the attachment 
point. HHS asserts that it changed the attachment point because 
there would be fewer extraordinarily expensive claims than origi-
nally anticipated. This is a remarkable claim. 

Evidence suggests that the exchanges are attracting older and 
sicker applicants than originally anticipated. For example, Express 
Scripts, the country’s largest provider of pharmacy benefits has re-
leased an analysis of medication utilization in the exchanges. 

‘‘Increased volume for higher cost specialty drugs can have a sig-
nificant impact on the cost burdens. Specialty medications now ac-
count for more than a quarter of the country’s total pharmacy 
spend and total spend six of the top ten costliest medications used 
by exchange enrollees have been specialty drugs. 

‘‘In commercial plans, only four of the top ten costliest medica-
tions were specialty. More than 6 in every l,000 prescriptions in the 
exchange plans were for medication to treat HIV. This proportion 
is nearly four times higher in exchange plans than in commercial 
health plans.’’ 

Further, the exchanges need so-called young invincibles who are 
between the ages of 18–34. However, these comprise only 28 per-
cent of enrollees in Obamacare plans, almost one-third fewer than 
the 40 percent previously expected. 

Even worse, our understanding of the characteristics of the bene-
ficiaries in the exchanges is deteriorating because HHS appears to 
have decided to discontinue its monthly announcements that de-
scribe these important factors. 

The Reinsurance Fund is primarily financed by a tax levied on 
unassumed approximately 191 million insured people in the United 
States. If 2014 sees significantly fewer insured people, then as-
sumed revenues will fall short. It is likely the Reinsurance Fund 
will fall short of satisfying insurers’ claims and they will look else-
where to be made whole which brings us to the risk corridors. 

This is an unlimited taxpayer obligation that compensates insur-
ers and the exchanges according to the formula I describe in my 
written testimony. A quick read of this corridor suggests they are 
revenue neutral, but this is not the case. Payments are based on 
premiums paid, not claims incurred. 

At the risk of over simplification, if the premium of all insurers 
is $10,000 and the average of all claims is $10,000, the risk cor-
ridor is revenue neutral, but if the average of all claims is greater 
than that, taxpayers are on the hook for the difference. 

Health insurers appear to understand that the exchanges contain 
more risk than initially appreciated and HHS has responded to 
their concerns in a series of communications that have promised in 
somewhat veiled language that it will adjust the risk corridors, 
quoting from a letter, ‘‘modify the Risk Corridor Program final 
rules to provide additional assistance.’’ 

Also, the HHS has increased the administrative costs that it will 
compensate plans for if they incur too many claims in the risk cor-
ridors. 
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In its most recent communication, the HHS appears to have ac-
cepted the need for appropriations as the Congressional Research 
Service has suggested and I would conclude by encouraging Con-
gress to use whatever tools and powers available to it to ensure the 
taxpayer liabilities in these risk corridors are limited and precisely 
quantified. 

Thank you. 
[Prepared statement of Mr. Graham follows:] 
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Mr. JORDAN. Thank you, Mr. Graham. 
Mr. Chandler? 

STATEMENT OF SETH J. CHANDLER 
Mr. CHANDLER. I am Seth Chandler, Professor of Law, University 

of Houston. My credentials are set forth in my written testimony. 
I live with and am friends with many people whose politics prob-

ably align better with those of the House Minority. I suspect I don’t 
need to work as hard today to persuade members of the Majority 
as to the merits of my written testimony. Let me see if I can articu-
late what I have said in a way that aligns with some shared values 
and that speak to a broad segment of my friends. 

All of you ought to be very concerned about the way risk cor-
ridors is being implemented. First, about the Obama Administra-
tion’s sabotage of its own delicate mechanisms for adverse selection 
containment by what it calls a transitional policy by violating the 
law you passed and permitting insurers in many States to sell poli-
cies that fail to provide essential health benefits and that otherwise 
violate the ACA. 

That action increased the cost of risk corridors substantially, 
even as it challenged separation of powers. 

Second, you ought to be concerned about the revisions this spring 
to 45 C.F.R. Section 153.500, a decision to fiddle with the risk cor-
ridors formula it had earlier written not in a way that has any-
thing to do with a reappraisal of real costs, but as just about taking 
care of everybody’s friend, big insurers. 

Having started down the road of tampering with the delicate bal-
ance contained in the ACA, for which some of you in here voted, 
the Obama Administration, instead of backing off, has to keep 
scrambling to go beyond the statute or normal precepts of adminis-
trative law in order to keep propping it up, this time at the tax-
payers’ expense. 

When you let precedents like this stand, when you say it is all 
for the greater good or for temporary political advantage, before 
you complain again that this is all some tiresome political stunt, 
think about what happens when the future Cruz Administration or 
some other Executive Branch leader not to your taste, has the 
same sort of powers over the purse and over the law that this Exec-
utive Branch is claiming. 

Finally, you ought to be concerned about the state of your own 
House. In my written testimony, I go through the bizarre history 
of the Congressional Budget Office’s accounting for risk corridors. 
I have studied it with every tool I have and I cannot make mathe-
matical sense of what they did in February or their about face in 
April. 

The latter time was the worst. The CBO simply capitulated to 
the assertion of the Executive Branch that it would balance risk 
corridor books by paying off any deficiencies in one year’s risk cor-
ridor bill with proceeds from what it hoped would be the following 
year’s surplus. 

CMS admitted in its April 11 fact sheet not having an answer 
to the obvious question of what happens when it has borrowed so 
much against future receipts that there is not enough money to pay 
off in year three. Scoring risk corridors as budget neutral, CBO 
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simply capitulated to this vacuous response that relied on vapor 
dollars and an unlawful withholding of money to the insurance in-
dustry to balance the books. 

It should have and it could have done much better. If you want 
to enact interventionist, complex, delicate laws, okay. I understand 
that. Perhaps that is sometimes what it takes. If you are going to 
go down that path, you must have independent and technically 
adept information on the benefits and costs of doing so. 

No matter the minor transitory benefits today of looking the 
other way, when congressional majorities come and go, you ought 
to be very concerned about a precedent in which at least the ap-
pearance of politics starts to infect the CBO. 

What I want to do in the 52 seconds remaining is to go where 
the CBO feared to tread. I want to estimate for you the real cost 
of risk corridors before the transitional policy, after the transitional 
policy and after the CMS fiddled with the computation of the risk 
corridors ratio. I am going to do so using the same software that 
underlies my written testimony. 

What you see in the blue line is what risk corridors would have 
cost the Federal Government under various levels of profitability 
for the insurance industry. More profitable is to the left; less profit-
able is to the right. 

The orange line is what happens—at least a decent scenario of 
what happens after the transitional policy is enacted. You can see 
that for all levels of insurer profitability, the cost of risk corridors 
goes up. 

The green line is the add-on created by the fiddling with 153.500 
and adding what are in effect phantom costs to risk corridors. 

You can see the bill increasing. I would add this estimate is 
roughly in conformity to what the committee investigation found in 
its speaking to insurance companies. 

I see my red light is more than on, so I will quit. Thank you. 
[Prepared statement of Mr. Chandler follows:] 
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Mr. JORDAN. Thank you, Mr. Chandler. Well done. 
Ms. Uccello. 

STATEMENT OF CORI E. UCCELLO 
Ms. UCCELLO. That is a tough act to follow. 
Good morning, Chairman Jordan, Ranking Member Cartwright 

and members of the subcommittee. 
I am Cori Uccello, Senior Health Fellow, American Academy of 

Actuaries, which is the non-partisan public policy and profes-
sionalism association for actuaries in the U.S. Thank you for invit-
ing me to speak today. 

Millions of Americans have obtained health insurance under the 
Affordable Care Act. However, the law poses some financial risks 
for insurers which could limit competition and plan choice. 

To address these risks, the ACA includes three risk sharing pro-
grams: risk adjustment, reinsurance and risk corridors. My re-
marks will provide a framework for understanding these programs. 
Taken together, they encourage plan choice and competition and 
reduce the incentives for insurers to avoid high cost enrollees. 

I will first discuss the permanent Risk Adjustment Program. Re-
quiring insurers to accept all applicants, regardless of preexisting 
conditions, and prohibiting premium variations based on health 
status exposes insurers to adverse selection risk which occurs when 
individuals who anticipate high health care needs are more likely 
to purchase coverage than those who anticipate lower needs. 

The ACA’s individual mandate and premium subsidies reduce 
the adverse selection effect in the market, although some risk re-
mains. Such adverse selection risk could encourage insurers to 
avoid enrolling people with high health costs. 

The Risk Adjustment Program aims to reduce these incentives by 
shifting money among insurers based on their enrollee risk profiles. 
Insurers with larger shares of low cost enrollees will contribute to 
a fund that will make payments to insurers with larger shares of 
high cost enrollees. 

All ACA compliant plans in the individual and small group mar-
ket will participate in the Risk Adjustment Program, whether they 
are inside or outside of the exchanges. The program is designed to 
be budget neutral. 

Next, I will turn to the Reinsurance Program. From 2014–2016, 
the ACA includes a transitional Reinsurance Program which fur-
ther reduces the incentives for plans to avoid high cost individuals 
and help stabilize premiums. 

The Reinsurance Program will offset a portion of the cost of high 
cost enrollees in the individual market. This will reduce the risk 
to insurers, allowing them to offer premiums lower than they oth-
erwise would be. 

In 2014, $10 billion will be collected from health plans, which 
will then we used to pay plans in the individual market for a por-
tion of an individual’s claims exceeding $45,000. The program is 
budget neutral. If necessary, reinsurance payments will be ad-
justed to ensure that payments do not exceed contributions col-
lected from plans. 

Contributions to and reimbursements from the program will de-
cline over the program’s three years. The transitional nature was 
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designed to address the likelihood that the earliest enrollees would 
be those with higher costs, including those transitioning from high 
risk pools whereas healthier individuals may delay enrolling. 

The third program is the Temporary Risk Corridor Program ef-
fective from 2014–2016 for qualified health plans in the individual 
and small group markets. The ACA risk corridor is similar in con-
cept to that in Medicare Part D. 

Risk corridors mitigate the pricing risk that insurers face when 
they have only limited data to estimate the health spending of the 
newly insured. An objective of risk corridors is to encourage health 
plan choice and competition by limiting the risk for insurers par-
ticipating in the market during its early years. 

The ACA Program includes two-sided risk corridors which limit 
not only insurer losses but also insurer gains. Actual claims are 
compared to the expected claims that were assumed in the insur-
er’s premiums. 

If actual claims are within three percent of expected, insurers ei-
ther keep the gains or bear the losses. A portion of losses exceeding 
three percent are reimbursed by the Federal Government. A por-
tion of gains exceeding three percent are paid to the Federal Gov-
ernment. 

Insurers do not have full protection against losses. They bear a 
share of the risk even if losses exceed the thresholds. Such a design 
encourages insurers to set premiums so that they are adequate to 
pay claims. 

In closing, I want to highlight the importance of these programs. 
The Risk Adjustment and Reinsurance Programs reduce the incen-
tives for insurers to avoid high cost enrollees. By limiting insurer 
losses due to pricing uncertainty, risk corridors encourage insurer 
participation in the market which in turn increases competition 
and plan choice for consumers. 

Because the risk corridors are two-sided, the Federal Govern-
ment will receive payments from insurers if their gains exceed the 
threshold. 

Thank you. I look forward to your questions. 
[Prepared statement of Ms. Uccello follows:] 
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Mr. JORDAN. Thank you. 
Mr. Haislmaier. 

STATEMENT OF EDMUND F. HAISLMAIER 

Mr. HAISLMAIER. Mr. Chairman, Ranking Member Cartwright 
and members of the committee, thank you for inviting me to testify 
today. 

My name is Ed Haislmaier, Senior Research Fellow in Health 
Policy Studies at the Heritage Foundation. 

As I am sure you already aware, this is a complicated and some-
times an opaque topic. I would hope to maybe put it into a perspec-
tive that you could use in evaluating it. 

The perspective I suggest is to approach this from the same per-
spective that a mechanic would approach trying to fix something. 
That is, what is the problem, given the problem, what is the right 
tool? Do I use a screwdriver, a pair of pliers, a wrench or a ham-
mer? 

In the case of risk in insurance, there are all different types of 
risk. Let me briefly describe what I see as the three types of risk 
being addressed by these three risk mitigating strategies. I think 
that might give us a way to evaluate the programs separately. 

The first is what could be called a market selection risk. There 
are many changes that this law makes to existing markets and it 
is very uncertain how people will sort themselves out when they re-
spond to those changes with respect to people who already have in-
surance, including those with employer group coverage who may 
continue it or may not, with respect to the uninsured, et cetera. 

When people have choices of markets, it is oftentimes difficult to 
predict who is going to wind up where. The underlying assump-
tion—I think it is a valid assumption—behind the Reinsurance Pro-
gram is that there will be a shift due to market selection of less 
healthy individuals towards the individual market, particularly 
through the exchanges. 

Therefore, the Reinsurance Program, based on that premise, es-
sentially taxes the other 90 percent of the market to subsidize that 
10 percent of the market on the expectation that there will be more 
people of lower risk moving into that smaller individual subset. 
That is a market selection risk, which markets are people going to 
wind up in, individual, employer groups, self insured, uninsured, 
that is the uncertainty. 

The second uncertainty is sort of a wholesale risk is the retail 
level, the individual selection risk. Even if you take a pool of peo-
ple, all of whom are committed to buying insurance, we don’t know 
who is going to pick which insurer and which plan. There are many 
different factors that will go into their decision, something as sim-
ple as brand name. Maybe they will pick Blue Cross because they 
know it as opposed to an insurer they don’t know. 

In that market, the concern is—this is true of any market—that 
the insurers may not get a statistically even distribution of all the 
risk profiles. The Risk Adjustment Program is there really for the 
insurers to sort out among themselves that market selection risk. 

That brings me to the third and most contentious and this is the 
risk corridors. Essentially, the Risk Corridor Program functions as 
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a profit or loss risk mitigation. Will the insurers be profitable or 
not in this market? 

This is where I think it is very important to consider what is and 
isn’t applicable about the often mentioned experience with Medi-
care Part D. Medicare Part D was an entirely new product design 
in an entirely new market. The insurers were being asked to do 
something they had never done before. 

They had never offered standalone drug coverage to senior citi-
zens. Furthermore, the closest they could get in approximating that 
wasn’t really very good which was employer group drug coverage 
but it was not really the equivalent. 

It was sold on a group basis, on an individual basis, so there was 
less risk there. It was integrated with the plans, not standalone. 
That made it very different. Also, it was sold to a population that 
used only one-fifth as many drugs as the senior citizens do. It was 
a very difficult market for the insurers to try to figure out. 

In comparison, the market that we have created in the individual 
market, yes, does make changes, does elevate risks for carriers but 
it is not an entirely new market. I detail in my testimony where 
insurers could get experience they can go on. 

Finally, I think any argument in favor of the Risk Corridor Pro-
gram is really undercut by the very design because everything that 
you could say about why the exchange market is riskier, also ap-
plies to the individual market outside the exchange which, in fact, 
was recognized in the Reinsurance Program that applies to both in 
and outside exchange. 

In this case, in the Risk Corridor Program, it only applies inside 
the exchange. I think that really undercuts it because the risk 
would be the same inside and outside. 

I would finally note that I think there is enough money in the 
system already. As I said in my testimony, there is about $28 bil-
lion in the individual premiums in the market today, absolute 
outer bounds, upper estimates I come up with would be an addi-
tional $35 billion of premium in an expanded market. 

When you compare that to the $10 billion available in reinsur-
ance funding this year, the insurers could be off by as much as 28 
percent in their premiums and you could still make them whole 
through reinsurance. 

In conclusion, I think for this and for a number of other reasons 
mentioned by others about the legal questions, it might be best for 
Congress to simply scrap the program. 

Thank you, Mr. Chairman. 
[Prepared statement of Mr. Haislmaier follows:] 
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Mr. JORDAN. Thank you, Mr. Haislmaier. 
Mr. Chandler, in February of this year, the CBO estimated the 

risk corridor provision would produce $8 billion for the government. 
‘‘The CBO projects the government’s risk corridor payments will be 
$8 billion over three years and that its collections will be $16 bil-
lion over that same time period.’’ Do you agree with that state-
ment? 

Mr. CHANDLER. No, I do not agree with that. 
Mr. JORDAN. You do not agree with that. At the time, did you 

disagree with that statement as well? 
Mr. CHANDLER. Yes, I did. I disagreed at the time. 
Mr. JORDAN. Your research says there is going to be a cost, cor-

rect? 
Mr. CHANDLER. My research says that it is most likely that there 

will be a cost. 
Mr. JORDAN. In April of this year when CBO revised their esti-

mates and said, no, no, it is not going to result in $8 billion wind-
fall for the taxpayers; it is going to be a budget neutral break even 
proposition, do you disagree with that statement as well? 

Mr. CHANDLER. Yes, I do. I think it is unlikely to be a break even 
proposition, nor do I see what happened between February and 
April that would warrant an $8 billion change in the estimate. 

Mr. JORDAN. The staff on this committee actually contacted the 
people who participated in the program. Imagine that. We went to 
the insurance companies and the co-ops who participated in the 
program and asked them what they expect. Guess what they told 
us. They expect to get paid by the taxpayers to the tune of ‘‘ap-
proaching $1 billion.’’ 

The actual participants and what they expect the people who are 
operating in this arena with this law, they are actually supporting 
your research. What do you think it is going to cost the taxpayer 
in the end? 

Mr. CHANDLER. It depends on a number of factors. 
Mr. JORDAN. You do believe it is going to cost the taxpayer? 
Mr. CHANDLER. I believe it is very likely to cost the taxpayer. 
Mr. JORDAN. This is the point I want to stress. That is consistent 

with the insurance companies and the costs participating in the 
program? 

Mr. CHANDLER. That is correct as I understand what your com-
mittee has found. 

Mr. JORDAN. Now you can elaborate. 
Mr. CHANDLER. It depends on a number of factors. It depends on 

how many people enroll in the exchanges. 
Mr. JORDAN. They quit telling us how many are in there. They 

quit telling us that a few months ago. 
Mr. CHANDLER. It depends on how insurers price their policies 

going forward. It depends on exactly how the transitional policy 
that lets people buy policies outside the exchange persists. That 
being said, I think it is most likely that the Risk Corridors Pro-
gram will cost somebody—because I am not sure where the money 
comes from—it will cost somebody in the end. 

Mr. JORDAN. It all comes from the taxpayers, Mr. Chandler. 
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Mr. CHANDLER. That would be my best guess. If Senator Sessions 
is correct that there is no constitutional authority to spend that 
money, I don’t know what will happen. 

Mr. JORDAN. That is another problem. That is the whole constitu-
tional concern and we will get to that sometime this morning in 
our hearing as well. 

Mr. Graham, let me run you through the same thing. Did you 
agree with the February assessment from CBO? 

Mr. GRAHAM. I did not. I did not have the skill. I didn’t do the 
analysis. I was quite skeptical of it and then so soon to change it. 
The estimate is moving in the wrong direction. 

Mr. JORDAN. Exactly the trend line is not where we want to be. 
Mr. Haislmaier, did you agree with the February assessment? 
Mr. HAISLMAIER. I did not look at it as closely as Mr. Chandler, 

but my reaction was that I thought CBO had essentially cribbed off 
what they had come up with on Medicare Part D and just plugged 
it in there. Frankly, to be fair to CBO, you guys ask them to do 
a lot of stuff very quickly. I have seen this behavior before, to just 
sort of take what is on the shelf. 

I did not put a lot of weight on their estimate one way or another 
or on their revision, frankly. 

Mr. JORDAN. Ms. Uccello, what did you think if CBO’s February 
and then two months later, their revision to the risk corridor provi-
sion? 

Ms. UCCELLO. I did not have a particular reaction one way or an-
other on the February numbers. I think those were reflecting some 
of the experience with Part D which I think factored into the CBO’s 
numbers. 

I cannot speak for CBO but my understanding was that the April 
numbers were produced and revised based on some information 
from CMS that stated they were going to implement the risk cor-
ridors in a budget neutral way. That is how I read their April esti-
mate. 

Mr. JORDAN. Here is how I see it as I indicated to Mr. Chandler. 
First, we say $8 billion pro taxpayer, two months later, we say no, 
break even. Now that we have talked to the people actually in-
volved, they said it is going to cost the taxpayer. 

As Mr. Graham indicated, the trend line is in a direction that is 
not real good looking for the taxpayers. Do you agree with that 
trend line that we see? 

Ms. UCCELLO. I think it is too early to say. There is still so much 
uncertainty about this. I think the complicating factor is that not 
just the transition rule and the changes that were made because 
of that and how that all else equal would have increased the likeli-
hood of risk corridor payments being made, but at the same time, 
when they are implementing this, they lower the attachment point 
for the Reinsurance Program and that could have reduced the like-
lihood of risk corridor payments being made. There are a lot of fac-
tors that we need to integrate. 

Mr. JORDAN. I have five seconds left. 
Mr. Chandler, do you think the liability for taxpayers is in the 

millions of dollars or potentially in the billions of dollars? 
Mr. CHANDLER. I think they are most likely in the billions of dol-

lars. 
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Mr. JORDAN. With that, I will yield to the gentleman from Penn-
sylvania, the Ranking Member. 

Mr. CARTWRIGHT. Thank you, Mr. Chairman. 
What I find most troubling about labeling the ACA’s risk man-

agement programs as a bailout to insurers is that these same three 
mechanisms have been in use in Medicare Part D for the past nine 
years as several of you mentioned. 

Let us not forget that Medicare Part D was signed into law 
under the George W. Bush Administration, supported by Senators 
Sessions, McConnell and others, Speaker Boehner, Majority Leader 
Cantor, Budget Chairman Ryan and the chairman of our full com-
mittee, Chairman Issa, all voted in favor of that bill, Medicare Part 
D. 

Ms. Uccello, thank you for coming here and explaining your 
world, the world of actuary science, to us mere mortals. 

You mentioned the word uncertainty and that is a word you deal 
with as part of your profession, isn’t it. You said that it is too soon 
to be casting these opinions and statements about this program be-
cause we don’t have enough experience with it yet. You said there 
was too much uncertainty for us to make these conclusions. 

Ms. Uccello, can you explain why insurers face uncertainty in 
new programs like Medicare Part D and the ACA and how these 
risk management programs we are here talking about operate to 
reduce the uncertainty? 

Ms. UCCELLO. As I mentioned, in Part D, there was that uncer-
tainty regarding new coverage for a new population and a lot of 
those same uncertainties exist under the ACA. There is uncertainty 
regarding who will purchase coverage and what their health spend-
ing will be. That creates a lot of pricing uncertainty for insurers 
when they are determining their premiums. 

There is also the issue of whether or not a particular plan is 
going to get a disproportionate share of high cost people relative to 
the market as a whole. 

Mr. CARTWRIGHT. Mr. Haislmaier, you stated in both your writ-
ten and oral testimonies, that you believe insurers in the individual 
market face less pricing uncertainty than the Part D plans faced 
at the outset of the Part D program. You explained that was be-
cause we had no experience in Medicare Part D, whereas with 
health insurance under the ACA, there is a lot more data to give 
us guidance. Am I correct in that? 

Mr. HAISLMAIER. Yes, sir, that is exactly the point I was making. 
Mr. CARTWRIGHT. Ms. Uccello, I want to ask, do you agree with 

that? 
Ms. OCCELLO. I think there is just as much if not more uncer-

tainty with the ACA premiums as there was for Part D in part be-
cause the variability of Medicare medical spending is a lot higher 
than that for prescription drug spending so that can increase the 
uncertainty. 

Mr. CARTWRIGHT. Do I go too far then to say, Ms. Uccello, that 
in your opinion, the need for risk corridor programs is even greater 
than with the Medicare Part D program? 

Ms. UCCELLO. I would say that it is just as much, if not greater. 
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Mr. CARTWRIGHT. How did reinsurance, risk management and 
risk corridors impact the participation of insurers and the cost of 
premiums in Medicare Part D, Ms. Uccello? 

Ms. UCCELLO. I think we have to look back and recall the envi-
ronment when Part D was first created. There was a lot of concern 
that insurers would not participate in the market. There was even 
a fallback provision in there if plans did not participate in certain 
markets. 

What we are actually seeing now is that consumers have a wide 
array of Part D plan choices. I think that does not prove but it sug-
gests that the risk corridors were successful in encouraging plan 
participation. In terms of reinsurance, those did help lower the pre-
miums. 

Mr. CARTWRIGHT. Do the ACA’s risk mitigation programs work 
the same way to increase participation by insurers and stabilize 
the cost of premiums? 

Ms. UCCELLO. Yes. The Risk Corridor Program’s primary goal is 
to mitigate the pricing uncertainty to encourage plan participation. 

Mr. CARTWRIGHT. Why is that important to encourage more in-
surers to participate in the exchanges? 

Ms. UCCELLO. If you have more competition, you have more 
choice among consumers and more competition could also mean 
more competing on price and quality of insurance as opposed to 
risk selection. 

Mr. CARTWRIGHT. Thank you. 
I yield back. 
Mr. DESANTIS. [presiding] The gentleman’s time has expired. 
The Chair now recognizes himself for a period of five minutes. 
Mr. Graham, with respect to the Risk Corridor Program, if insur-

ers systematically set their prices too low, is it correct that basi-
cally the taxpayer is on the hook for that mispricing? 

Mr. GRAHAM. Yes. 
Mr. DESANTIS. As Chairman Jordan mentioned, our committee 

asked the 15 largest insurers in the country about what they ex-
pected in terms of taxpayer payments and 13 insurers expected 
they would get paid out of the program. Knowing how this is struc-
tured, is that something that came as a surprise to you? 

Mr. GRAHAM. The specific numbers came as a surprise to be but 
not really because I think those of us who examined it know when 
it was promoted by the Administration as budget neutral, that was 
not a likely reality as it happens. 

Mr. DESANTIS. The taxpayer is implicated by this program. Mr. 
Graham, is it correct that this reinsurance provision is financed by 
a fee or tax, however you want to term it, on all health insurance 
plans? 

Mr. GRAHAM. Of the $25 billion, $20 billion is the premium tax 
and $5 billion is general revenue. 

Mr. DESANTIS. Basically, you have the vast majority of individ-
uals with health insurance are paying higher premiums to finance 
the Obamacare Reinsurance Program, correct? 

Mr. GRAHAM. Yes, sir. 
Mr. DESANTIS. Essentially, the Reinsurance Fund is a transfer 

from those Americans to a very smaller subsection of Americans 
who have Obamacare plans? 
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Mr. GRAHAM. Yes, sir. 
Mr. DESANTIS. You mentioned in your testimony that higher 

than expected reinsurance claims indirectly affect taxpayer expo-
sure to risk corridor bailouts. Can you discuss what you meant by 
that? 

Mr. GRAHAM. I am thinking it is clear from the communications 
between the Administration and the insurers that the insurers 
really are looking to the risk corridors and as your research tells 
us, 13 out of 15 are expecting a payout. 

If they run out of the money in the reinsurance plan, the more 
incentive is for the insurers to focus on the risk corridors and make 
sure they up their money coming out of that through various com-
munications and relationships with the Administration. 

Mr. DESANTIS. Mr. Chandler, the Risk Corridor Program, how 
does that impact health insurance pricing? Can you explain that 
for us? 

Mr. CHANDLER. In theory, it might slightly lower health insur-
ance pricing because insurers are basically getting what one might 
call a derivative security issued by the government that hedges 
their risk. 

Mr. DESANTIS. What do you think will happen to insurance pre-
miums after 2016, following my train of thought, if both the risk 
corridor and the reinsurance provisions are no longer in effect? 

Mr. CHANDLER. On the reinsurance provisions, I want to sepa-
rate those. On the reinsurance provision, there is no question in 
my mind that insurance premiums will go up in the exchanges and, 
in fact, we should see an effect as early as this coming year be-
cause the size of the reinsurance goes down as we move through 
time. 

For risk corridors, one would expect to see a modest increase in 
insurance prices because insurers who want to hedge that risk are 
going to have to go to the market rather than having the govern-
ment issue a derivative security for them. 

Mr. DESANTIS. You mentioned in your opening statement the Ad-
ministration’s transitional policy in November and the background 
for those who do not know, the famous promise that if you like 
your plan, you can keep it, is probably going to rank alongside read 
my lips, no new taxes and the Lewinsky promise. 

That really shocked Washington. People were losing their plans. 
Congress was going to act to basically grandfather these in. The 
Administration decided—is this how you understand it—the law 
has not changed. The law says Obamacare plans, it sets out what 
needs to happen and they have administratively relieved States of 
having to comply with that. 

You actually have insurance policies being issued, which a State 
like Florida runs from, which are illegal under the law but are sim-
ply not being enforced. Is that the way it is working? 

Mr. CHANDLER. In one word, yes. 
Mr. DESANTIS. In your judgment, knowing the problem that 

came in November, knowing that people were losing their plans, 
that had to be addressed legislatively by Congress in terms of the 
way our separation of powers system operates, correct? 

Mr. CHANDLER. Yes. 
Mr. DESANTIS. Very good. I have no further questions. 
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The Chair will now recognize the gentleman from Virginia, Mr. 
Connolly, for five minutes. 

Mr. CONNOLLY. I thank the Chair, although I would be happy to 
yield to the distinguished Ranking Member if he wishes to go first. 

Mr. CUMMINGS. Thank you very much. 
Ms. Uccello, you described the state of the individual market 

prior to the establishment of the Reinsurance Program. What kinds 
of medical underwriting practices were common place in the indi-
vidual market? 

Ms. UCCELLO. Prior to 2014 in the individual market, in most 
States, insurers were allowed to underwrite, they were allowed to 
deny coverage to applicants with preexisting conditions, they were 
allowed to charge higher premiums to individuals with preexisting 
conditions or they were allowed to exclude preexisting conditions 
from coverage. The ACA now prohibits those activities. 

Mr. CUMMINGS. They were allowed to charge people higher pre-
miums for preexisting medical conditions, is that correct? 

Ms. UCCELLO. That is correct. 
Mr. CUMMINGS. What about women? Were insurers allowed to 

charge women more for coverage than men? 
Ms. UCCELLO. Premiums were allowed to vary by gender. 
Mr. CUMMINGS. I know from the title of this hearing, my counter-

parts on the committee believe that Obamacare ‘‘fails patients’’ but 
to me it is clear that the system that existed prior to the Affordable 
Care Act is one that failed patients. 

Ms. Uccello, can you describe the market reforms the ACA made 
to the individual market? 

Ms. UCCELLO. Under the ACA, there is guaranteed issue which 
means that consumers who apply for coverage cannot be denied. 
There are also limits on how much premiums can vary across peo-
ple. They can vary by a limited range by age. They can vary by geo-
graphic location, smoking status and family size, but they cannot 
vary by health status. 

Mr. CUMMINGS. Again, they can no longer decline to offer cov-
erage to individuals, is that right? Is that what you are saying? 

Ms. UCCELLO. That is correct. 
Mr. CUMMINGS. They cannot charge people higher premiums for 

preexisting conditions. By the way, I am talking about our constitu-
ents. 

Ms. UCCELLO. Correct. 
Mr. CUMMINGS. I want to underscore the importance of these re-

forms for the millions of our constituents living with preexisting 
conditions. For them, health insurance may be a matter of life or 
death. 

I also think it is important to emphasize that this represents a 
fundamental change in how insurers do business. Instead of com-
peting to avoid the sickest or costliest enrollees, insurers must shift 
their focus to competing on the basis of quality of care they deliver 
and how efficiently they deliver it. 

Ms. Uccello, how do the three R’s help insurers bridge the transi-
tion from a medically underwritten individual market to one in 
which everyone is guaranteed coverage and cannot be charged 
more due to preexisting medical conditions and why are they im-
portant? 
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Ms. UCCELLO. Because of the guaranteed issue and prohibitions 
on varying premiums based on health status, there could be an in-
centive for insurers to avoid some of these high cost people. The re-
insurance and the risk adjustment programs reduce those incen-
tives. 

The Risk Adjustment Program shifts money, transfers money be-
tween plans based on what the risk profile looks like. Those insur-
ers who enroll a less healthy population, presumably their costs are 
going to be higher, they will be getting some money from those 
plans that enroll a lower cost population. 

Those programs just transfer money between insurers based on 
average market risk. They don’t really help if the market, as a 
whole, experiences adverse selection or there is more uncertainty 
in pricing in the market as a whole. That is where the risk cor-
ridors come in to mitigate that pricing uncertainty. 

Mr. CUMMINGS. Do these programs also play a critical role in dis-
couraging insurance companies from cherry picking the healthiest 
enrollees and competing on the basis of quality and efficiency rath-
er than risk selection? That is one question. My time is running 
out. 

How do these programs help insurers provide affordable coverage 
to sicker individuals with preexisting conditions? Finally, do you 
believe these programs constitute a taxpayer bailout to insurance 
companies? 

Ms. UCCELLO. The Risk Adjustment Program and the Reinsur-
ance Program do get at the issue of avoiding high cost people. The 
Risk Corridor Program, by reducing that price uncertainty, can en-
courage more competition which could lead to higher consumer 
value. 

Mr. CUMMINGS. Is it a bailout of the insurance companies? 
Ms. UCCELLO. The mechanisms are risk sharing programs. 
Mr. CUMMINGS. Thank you very much, Mr. Chairman. 
Mr. JORDAN. [presiding] Risk sharing programs of taxpayer 

money. 
The gentleman from North Carolina is recognized, Mr. Meadows. 
Mr. MEADOWS. Thank you, Mr. Chairman. 
I thank each of you for your testimony. 
I want to go a little bit further into this because anytime that 

you guarantee against losses, there is a cost assumed with that. It 
also manipulates markets, which is very concerning to me. 

All of you have said that right now there is a greater tendency 
for unhealthy or those who have not had health insurance to enroll 
now, is that correct? 

Ms. UCCELLO. I think that earlier on, it is more likely that the 
higher cost people but as time goes on, I think the healthier people 
will come in. 

Mr. MEADOWS. As time goes on, the healthier will do that. What 
would preclude an insurance company today from keeping their 
premium a little higher than their competition in order to make 
sure their market mix is healthier right now or vice versa, lowering 
that to make sure they can increase their market share, i.e., set-
ting their premium at a lower rate to compete with Blue Cross and 
Blue Shield. 
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What would stop them from doing that if their losses are miti-
gated? 

Mr. CHANDLER. Can I answer that? 
Mr. MEADOWS. Sure. 
Mr. CHANDLER. I think you have hit on a key point which is that 

by backstopping the losses, there is somewhat of an incentive for 
insurers to underprice, get the business, if things go badly, risk 
corridors bails them out and if things go okay, well, great. 

It is not 100 percent guaranteed because risk corridors is not a 
100 percent back stop but it shifts the incentives in a subtle way 
to cause insurers to have a greater likelihood of risking a low price, 
bringing people into their network and seeing what happens. 

Mr. MEADOWS. As I sit here listening to you, I would say if I 
were getting into the insurance business right now and competing 
against a big boy, that is what I would do. I would keep it close 
but I would make sure when they go on healthcare.gov that my 
premium was slightly lower. 

Based on that premise, would you all agree there is potential for 
that? 

Mr. CHANDLER. Yes, I would. Let me say I read in the news this 
morning, I haven’t checked the actual source, that if you look at 
consumer behavior, they are seeking out either the first lowest or 
the second lowest price policy in the exchange. 

I understand perfectly well why consumers would do that but 
that exacerbates the possibility that it will be those insurers who 
are under-pricing who get the business and that will necessitate 
the sort of risk corridors payments in the end. 

I suspect that is why we are getting the response that the Chair-
man referred to of 13 out of 15 insurers they polled saying we ex-
pect to get money out of risk corridors. Nobody expects to pay in. 

Mr. MEADOWS. If that is the case, then is it fair to make the as-
sumption that the rates that many people are paying today are ar-
tificially lower than what they may be after the risk corridors run 
their course? 

Mr. CHANDLER. Yes and that is why I said I thought risk corridor 
disappearance would have an effect on pricing. I do not think it is 
as great as an effect as the elimination of transitional reinsurance. 
That is a pure subsidy that runs from a whole variety of health 
care plans to plans sold in the exchange. It is probably on the 
order, depending on the policy, of $500 to $600 per policy. 

Mr. MEADOWS. As we see this, how can we make sure that this 
is revenue neutral? 

Mr. CHANDLER. The Administration is saying it is revenue-neu-
tral, CBO says it is revenue-neutral. I have found very little in 
Washington, D.C. that is ever revenue neutral. 

Mr. MEADOWS. How can we make sure of that? 
Mr. HAISLMAIER. The answer, Congressman, I think is Congress 

would have to change the statute to specify that and to clarify that. 
It was not clarified and the Administration in response to the con-
cerns raised in Congress came out and said they would run it on 
a revenue neutral basis but then later changed in the most recent 
regulations and backed away from that. 

Absent statutory clarification, I am not sure how you would do 
that but I would defer to those such as Senator Sessions. 
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Mr. MEADOWS. There needs to be a bipartisan effort to pass legis-
lation that this should be revenue neutral in keeping with the 
original intent of the law? 

Mr. CHANDLER. Representative Meadows, can I add to that? 
Mr. MEADOWS. Go ahead. 
Mr. CHANDLER. The reinsurance provisions actually have a 

failsafe mechanism in them that calls for pro rata reductions in 
payments. Such a thing could be done with the risk corridors provi-
sion that might make insurance companies unhappy because they 
may have banked on having that backstop. 

If Congress wanted to make sure that risk corridors was revenue 
neutral, it would not, in my opinion, be particularly hard to add 
that into the statute. 

Mr. MEADOWS. I thank the indulgence of the Chair. 
Mr. JORDAN. You bet. 
We have had Cartwright, Cummings and now Connolly, the 

three Caesars. Mr. Connolly is recognized. 
Mr. CONNOLLY. Thank you, Mr. Chairman and thank you to our 

panel. 
Professor Chandler, I think you just put on the table a very pro-

ductive idea for Congress’ consideration. Surely, however, we have 
to acknowledge that would be the first bipartisan effort. 

Mr. CHANDLER. After you got rid of the class act. 
Mr. CONNOLLY. Yes, but in terms of actually trying to make it 

work, there was no bipartisanship and still isn’t. It would be a 
novel thought and welcome one. 

My friend from North Carolina, I am delighted to hear his enthu-
siasm for trying to put together a bipartisan coalition to make the 
bill better. I certainly would be glad to work with him in that effort 
because that is really what we ought to be doing with legislation, 
trying to make it better, trying to make sure it is working and try-
ing to make sure it is efficacious. 

Mr. MEADOWS. Would the gentleman yield? 
Mr. CONNOLLY. Yes, of course I would yield to my friend. 
Mr. MEADOWS. I would note that you were my first bipartisan co- 

sponsor on my bills, so I thank the gentleman. 
Mr. CONNOLLY. It is just who I am I would say to my friend from 

North Carolina. Mr. Chairman, I am going to run out of time and 
I do have some questions. 

Mr. JORDAN. Is the gentleman proposing some legislation that 
will limit taxpayer liability? 

Mr. CONNOLLY. Actually, it was Professor Chandler who was pro-
posing that and Mr. Meadows who picked up on it and I am simply 
chiming in saying, the whole blowout about bipartisanship with re-
spect to this bill is a welcome shift here in Congress. See what you 
have started Professor Chandler. 

Professor Chandler, did I understand you to say in your testi-
mony and previous questioning that your prediction is insurance 
premiums actually are going to go up under the ACA, correct? 

Mr. CHANDLER. They will go up relative to what would have hap-
pened because of the phasing out of the transitional reinsurance 
provisions as well as the risk corridor provisions. 

Mr. CONNOLLY. On that point, it is early on but there is a pre-
liminary report which was just issued, I guess, today by the De-
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partment of Health and Human Services, a 28-page report, that 
suggest that premiums were actually lower than we expected and 
there was more competition which primarily contributed to that 
and a healthy subsidy as envisioned by the ACA. 

Have you had a chance to look at that report? It is either today 
or yesterday. 

Mr. CHANDLER. I scanned something in the news this morning. 
I have not had an opportunity to look at it. 

Mr. CONNOLLY. I would urge you to take a look at it because I 
would welcome your feedback. The early on data, which is not dis-
positive, seems to suggest we are actually lowering costs for con-
sumers and health insurance premiums. 

Ms. Uccello, Christopher Holt of the American Action Forum, 
talking about risk corridors, said, ‘‘The risk corridor reinsurance 
provisions made policy sense at the time of the law being drafted, 
make policy sense today and protect consumers. They do not con-
stitute a bailout.’’ Do you agree with Mr. Holt’s statement? 

Mr. UCCELLO. I agree that they make sense, yes. 
Mr. CONNOLLY. You agree that it makes sense and that they do 

not constitute a bailout? 
Ms. UCCELLO. Correct. 
Mr. CONNOLLY. I am sorry, we have to hear you for the record. 
Ms. UCCELLO. Yes. 
Mr. CONNOLLY. In your view, why were these risk management 

provisions necessary when the law was drafted? 
Ms. UCCELLO. Again, I think with the risk corridors, there was 

a lot of pricing uncertainty regarding who was going to purchase 
a plan, what their health spending would be and the fear was that 
insurers would be hesitant to participate in the market. Mitigating 
some of those risks is what the risk corridors do. 

Reinsurance and risk adjustment help reduce incentives that in-
surers may have to avoid high cost enrollees. 

Mr. CONNOLLY. An expert from the Manhattan Institute, Mr. 
Femen, called risk mitigation strategies ‘‘a virtuous cycle.’’ He said, 
‘‘Risk adjustment mechanisms get you the buy in of insurers, they 
also help keep premiums at manageable levels while insurers de-
velop enough experience to properly price plans of their own. This 
helps encourage people to enroll and in turn, helps insurers de-
velop necessary pricing experience resulting in a virtuous cycle.’’ 

Do you share Mr. Femen’s point of view? 
Ms. UCCELLO. I think he is right in terms of the risk mitigation 

programs encouraging participation, yes. 
Mr. CONNOLLY. Do you also agree that risk adjustment mecha-

nisms such as that help keep premiums at manageable levels while 
insurers develop experience to properly price their product? 

Ms. UCCELLO. I think that, yes, over time, insurers will have 
more certainty and will be able to price their premiums with more 
confidence and in doing so, be able to reduce the risk margin they 
include. 

Mr. CONNOLLY. Finally, with respect to risk corridors, is that a 
novel idea unique to the ACA? Did we just come up with it or had 
that been floating around before in academic and economic circles? 

Ms. UCCELLO. I think a lot of us have mentioned that it was in-
cluded in Part D. 
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Mr. CONNOLLY. Ah, under the Bush Administration? 
Ms. UCCELLO. Yes. 
Mr. CONNOLLY. Thank you. 
Mr. MEADOWS. [presiding] I thank the gentleman from Virginia. 
Mr. CONNOLLY. I would like to submit for the record a Los Ange-

les Times report that would indicate that the premium subsidy is 
actually going to be about 65 percent higher than CBO originally 
estimated. 

Mr. MEADOWS. Without objection, so ordered. 
Mr. CONNOLLY. If I could, Mr. Chairman, I would also like to put 

in the record maybe something that suggests otherwise. 
Mr. MEADOWS. Without objection, so ordered. 
Mr. CONNOLLY. I thank the Chair. 
Mr. MEADOWS. The Chair would like to recognize the gentle-

woman from Wyoming, Ms. Lummis. 
Ms. LUMMIS. Thank you, Mr. Chairman. 
I am so delighted this panel is here. 
Ms. Uccello, I think actuaries are probably the most under-appre-

ciated and unknown group of people that make things tick in this 
difficult risk management environment, whether it is financial re-
sources or social spending. 

I wish the Social Security Administration was turned over to ac-
tuaries instead of politicians. I think we would have a more fiscally 
sound program. When I was on our Wyoming Retirement Board, 
our actuary’s name was Flick Fornia. He was a really funny guy 
and was able to explain to lay people like me the importance of ac-
tuarial soundness. Thanks for what you are doing. 

The committee’s survey shows that insurance providers expect to 
receive payments. These are exchange plans, so they think they are 
going to receive payments, not make payments. How is it possible 
that given that the Administration thinks the program’s receipts 
and outlays will be equal? 

Ms. UCCELLO. I would say a couple of things to that. First is that 
not having seen this data, it is difficult for me to comment on it. 
I would also caution that the risk corridors apply to qualified 
health plans or QHPs regardless of whether they are on or off the 
exchange. 

If this data was collected just reflecting on the exchange, it may 
be missing some of the off exchange QHP enrollment. That enroll-
ment might be different from that on the exchange. That is one 
thing I would highlight. 

I think over time, again as I mentioned before, there is still a lot 
of uncertainty, so we are not going to know really for sure until 
after the end of the year how everything actually shakes out. 

Ms. LUMMIS. Mr. Haislmaier, could you respond to that as well? 
Mr. HAISLMAIER. Actually, the Risk Corridor Program only ap-

plies on the exchange. The Reinsurance Program applies both on 
and off the exchange. In fact, that was one of the interesting 
things, that the risk corridor does not apply off the exchange. 

Ms. UCCELLO. It applies off the exchange to QHPs. 
Mr. HAISLMAIER. A QHP is only on the exchange. That is how 

the law works. 
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Ms. UCCELLO. Larger plans that are very similar to QHPs on the 
exchange. I think the next panelist can probably provide more in-
formation on that. 

Ms. LUMMIS. I will pursue that line of questioning with him. 
For anyone on the panel, do you find it surprising that on Octo-

ber 1, 2013, 6 out of 15 insurers expected to receive payments from 
the Risk Corridor Program? Does that surprise anyone? 

Mr. HAISLMAIER. That is all I would know—not particularly. 
Ms. LUMMIS. If insurance or pricing plans actuate, shouldn’t 

their risk corridor payment expectations be zero? 
Ms. UCCELLO. I guess I would want to know exactly when. Was 

it truly October 1 or was it a little time afterwards that they were 
retrospectively looking at because remember in the early days of 
the program, there were enrollment problems. That may have 
played into that. It is not clear without knowing more about the 
data. 

Ms. LUMMIS. Fair enough. I think that is a legitimate point. 
Does a positive risk corridor payment prior to the start of open 

enrollment indicate that insurers may be planning on under pricing 
their plans, expecting they might get bailouts under the 3R Pro-
gram, Mr. Chandler? 

Mr. CHANDLER. It would not be, in my view, an irrational busi-
ness strategy for a health insurer to deliberately under price its 
plan in order to hook people into their network, get them excited 
about their doctors and if worse came to worse, they would be back 
stopping most of the way by the Federal Government. 

Ms. LUMMIS. Mr. Haislmaier? 
Mr. HAISLMAIER. I have looked at the insurers participating in 

the exchange and written on this. One of the things I am always 
telling people, including my friends, is that this is not a monolith, 
they are not all the same. 

Other members have asked questions about these kinds of strate-
gies. It is important to realize that different companies will ap-
proach this differently based on the kind of company they are. 

With that said, I would expect a smaller company, a less well 
known company, because there are a number of regional HMOs, for 
example, in these plans—WINhealth in your own State, for exam-
ple. That is the kind of company that might use a strategy of dis-
counting to gain market share. A more dominant company like 
Blue Cross in your State probably would not do it. 

I found it interesting that a company like Aetna where 60 per-
cent of their business is self insured employer plans, they are in 
more exchanges than any other company in the country. They are 
in 17 States and yet, as the CBO said, that is no more than three 
percent of their business. 

Interestingly enough, Aetna took the opposite approach. Aetna, 
from everything I can see, actually withdrew from four or five 
States at the last minute when their higher rates were not ap-
proved. Basically, from what I can tell, they took the strategy of 
we are willing to try it but we are not willing to lose money on it. 
We are going to price the premiums higher. 

Depending on the kind of company you are, they are going to 
come in in different ways. That is all I would point out. 

Ms. LUMMIS. Thank you, panel. My time has expired. 
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I yield back. 
Mr. MEADOWS. The Chair would recognize the gentleman from 

Michigan, Mr. Bentivolio. 
Mr. BENTIVOLIO. Thank you very much, Mr. Chairman. Thank 

you for holding this hearing. 
Over the past few years, we have argued that Obamacare was 

going to disrupt the insurance markets. This health care law has 
become a perfect example of how not to do health insurance reform. 

We should not bailout insurance companies to mask the fact that 
Obamacare is a disaster and hurts Americans. This hearing shows 
exactly why. 

Reinsurance is funded by an assessment of each of the roughly 
158 million people who do not get their insurance coverage from 
the exchanges, some through union-backed plans and others 
through plans sponsored by employers. The government is assess-
ing such plans $63 for each member which adds to $10 million, 
then giving that money to insurers that sell through the exchanges. 

Mr. Graham, is it correct that the reinsurance provision is fi-
nanced by a fee or tax on all health insurance plans? 

Mr. GRAHAM. Yes, sir. 
Mr. BENTIVOLIO. You made it clear and accurate earlier, if I am 

not mistaken, that the vast majority of the individuals with health 
insurance will be paying higher premiums to finance this reinsur-
ance fund, am I correct in this understanding? 

Mr. GRAHAM. Yes, sir. 
Mr. BENTIVOLIO. Essentially, the reinsurance fund is a large 

transfer from the vast majority of Americans without an 
Obamacare insurance plan to the few Americans with an 
Obamacare plan? 

Mr. GRAHAM. Agreed. 
Mr. BENTIVOLIO. You mentioned in your testimony that higher 

than expected reinsurance claims indirectly affect taxpayer expo-
sure to risk corridor bailouts. Can you again discuss what you 
mean by that? 

Mr. GRAHAM. The risk corridors are such a moving target, I 
think that is one thing that has come out here. The reinsurance is 
a fixed target, a maximum of $25 billion over the three year period. 
If they do not collect the revenue expected, they cannot go any-
where else. 

If they only collect $18 billion over the three years, as Professor 
Chandler said, most of it is front end loaded, then the insurer has 
to look somewhere else. He is going to look for the risk corridor and 
there is a lot of latitude within the calculation of how you adjust 
the numerators and denominators to get your target versus your 
allowed costs that unless Congress steps in, as some of the other 
panelists suggested, and gets a precise definition and closes the 
loop on this thing, HHS could really drive a lot through the risk 
corridor payments. 

I think that is where you are getting the idea that 13 out of 15 
of the insurers your staff surveyed, we are going to get money out 
of it. It must be because they are being very creative in how they 
are thinking they are going to liaise with HHS over the next three 
years. 

VerDate Aug 31 2005 15:23 Jul 30, 2014 Jkt 000000 PO 00000 Frm 00074 Fmt 6633 Sfmt 6633 C:\DOCS\88826.TXT APRIL



71 

Mr. BENTIVOLIO. Earlier, Mr. Meadows and Mr. Connolly were 
talking about making some fixes, correct, to Obamacare. I just 
want to assure you the only person I want to hear—should pass it 
before we can see what is in it—is from my doctor, so be assured 
I am going to read that bill before it is even voted on. 

With that, I yield back. Thank you very much. 
Mr. MEADOWS. I thank the gentleman from Michigan. 
The Chair would recognize the gentlewoman from Illinois. 
Ms. KELLY. Thank you, Mr. Chairman. 
First, I want to say I join in Ms. Lummis’ statement about how 

important actuarial are and how we should definitely use their 
services. The only actual actuary here is you, Ms. Uccello, is that 
correct. 

It is my understanding that the payment formula for the ACA 
Risk Corridor Program is less generous to insurance companies 
than the one utilized in Medicare Part D. Specifically, the thresh-
old at which risk sharing payments kick in is higher in the ACA 
risk corridors and the percentages of losses covered is lower. Do I 
have that right? 

Ms. UCCELLO. Yes. In the initial years of the Part D Risk Cor-
ridor Program, I think the thresholds were plus or minus 2.5 per-
cent whereas under ACA, it is plus or minus 3 percent. 

Ms. KELLY. When the Republicans passed risk corridors as part 
of Medicare Part D, the program was even more favorable to insur-
ance companies than it is under ACA, correct? 

Ms. UCCELLO. Yes. The corridors were smaller so the threshold 
at which they had to bear the losses or keep the gains was more 
narrow. 

Ms. KELLY. Do you consider the risk management programs in 
Medicare Part D to be successful? Please explain your answer. 

Ms. UCCELLO. Under Part D, the Risk Corridor Program is in-
tended to encourage plan participation by mitigating the pricing 
risk because there was fear that there would not be a lot of plans 
that wanted to participate in this program. 

If we look at the experience or even back then, the consumers 
had and have a wide array of plan choices. I think that suggests 
that the risk corridor at least helped encourage plan participation. 

The Reinsurance Program I think did help reduce premiums 
below where they would otherwise be without that program. 

Ms. KELLY. Is there just as much of a need for these three pro-
grams in the ACA as there was in Medicare Part D? 

Ms. UCCELLO. I think the risks for ACA are similar to those that 
existed for Part D, so I think the need is just as much, if not more, 
under ACA as they were for Part D. 

Ms. KELLY. Thank you. 
I yield back. 
Mr. MEADOWS. I thank the gentlewoman from Illinois. 
The Chair recognizes the gentleman from Tennessee, Mr. 

Desjarlais. 
Mr. DESJARLAIS. Thank you, Mr. Chairman. 
I thank the panel for being here today. Mr. Chandler, if you do 

not mind, I will start with you. 
As you know, in November 2013, President Obama offered a one 

year extension to allow individuals whose coverage was being can-
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celed by Obamacare to keep their coverage. What kind of effect did 
this have on the average health of exchange plan risk pools? 

Mr. CHANDLER. It deteriorated the health of those pools because 
it provided an alternative for healthier individuals or people with 
less broad needs to seek out alternatives that Congress had 
banned. 

Mr. DESJARLAIS. Did the Administration make both the Reinsur-
ance Program and the Risk Corridor Programs more generous to 
insurers in the fall? 

Mr. CHANDLER. Not by statute. In effect, by increasing the per 
member claims within the exchange plans, they increased the like-
ly bill for the Transitional Reinsurance Program and they in-
creased the likely amount that would be paid out to the Risk Cor-
ridors Program. 

Mr. DESJARLAIS. Have you estimated how much of a windfall in-
surers will receive from the Administration’s changes to these pro-
grams? 

Mr. CHANDLER. I have made a series of estimates as to the likely 
increase in the cost of the Risk Corridors Program. I have not done 
so with respect to the Transitional Reinsurance Program. 

Mr. DESJARLAIS. You discussed in your written statement that 
risk adjustment contains incentives for insurers, fraud and manip-
ulation that need to be carefully monitored. What did you mean by 
this? 

Mr. CHANDLER. We have not spoken much about risk adjust-
ment. Risk Adjustment requires the insurer to attach some code or 
set of codes to people. There is a score for each code. If you have 
cancer, that is a 10. If you have the sniffles, that is a 1. 

The insurance industry then gets paid based not on how much 
they actually paid but on that score. There are occasions in which 
those scores can be fudged. There are occasions in which an insurer 
might have an incentive to try to get away with a little more than 
fudging. 

In my view, because of the amount of money involved, and be-
cause not all insurers are saintly, that needs to be monitored quite 
carefully by Congress. 

Mr. DESJARLAIS. How does this relate to privacy concerns for the 
individual? 

Mr. CHANDLER. In order to see whether insurers are accurately 
coding peoples’ conditions, including things like prior miscarriages, 
cancer or HIV, someone has to actually look at the medical records. 

Yes, there are deidentification procedures that can be used but 
it may be that in some instances, those will be advertently or inad-
vertently breached, so there are at least concerns about privacy 
that are implicated by risk adjustment. 

Mr. DESJARLAIS. Would this privacy concern only be for those on 
the exchange or for people who do not go on the exchange as well? 

Mr. CHANDLER. No, people who are in small groups who are not 
on the exchanges are also covered by risk adjustment and there-
fore, even if you did not volunteer to participate in the Obamacare 
exchanges, there are issues with respect to privacy there too. 

Mr. DESJARLAIS. Thank you. 
Mr. Graham, with regard to Risk Corridor Program, what hap-

pens if insurers systematically set their prices too low? 
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Mr. CHANDLER. The risk to the taxpayer increases proportionally. 
Mr. DESJARLAIS. The taxpayer is on the hook? 
Mr. CHANDLER. Absolutely. 
Mr. DESJARLAIS. This law would not exist today if the Supreme 

Court had not ruled that Obamacare is indeed a tax. When this bill 
was originally passed, the taxpayer, the average person out there, 
did not know they were going to be on the hook for this, did they? 

Mr. CHANDLER. Probably not. 
Mr. DESJARLAIS. Furthermore, if the system does not work as 

well as it was supposed to, which we are seeing—in fact, the only 
thing we have been wrong about to this point about the new 
healthcare law is that it is even worse than we could have imag-
ined in terms of cost, access and quality of care. 

The people basically were sold a bill of goods when this 
healthcare law was passed. What are the risks of this deteriorating 
into a single payer system if we cannot afford the bailouts of the 
insurance companies like we are discussing today? 

Mr. CHANDLER. I think the risk is present. I think it is very 
present because one of the objectives that have been discussed here 
is that this means insurers will not shun the sick but we are not 
seeing that. We are still seeing plan design that is causing cancer 
patients, for example, to have huge out of pocket costs. We are not 
seeing the market arise like Medicare special needs plans. 

The neediest patients are going to be let down by Obamacare and 
that will perhaps increase the political pressure you are alluding 
to. 

Mr. DESJARLAIS. In my practice of medicine for 20 years before 
coming to Washington, when we first saw this law, a lot of people 
were concerned, including myself, that this whole law was simply 
a funnel into socialized medicine. This hearing today kind of points 
it more in that direction. 

My time has expired. I yield back. 
Mr. JORDAN. [presiding] I thank the gentleman. 
Mr. Chandler, in one of your responses to Mr. Desjarlais, he 

talked about the rule changes made are going to result in addi-
tional dollars in the risk corridor provision, additional dollars going 
to insurance companies. You said yes to that. 

Can you hazard a guess as to how much that might be? 
Mr. CHANDLER. I have not been playing with my computer in the 

last hour. I cannot give you a point estimate. There are just too 
many variables involved. However, I think the order of magnitude 
we are talking about for this year, it would not surprise me to see 
it between $500 million and $1 billion. 

For subsequent years, it gets more difficult to estimate. 
Mr. JORDAN. I would just point out, that range, $500 million to 

$1 billion, is exactly what the committee determined the range 
was, around $730 million, by talking to the participants, talking to 
the insurance companies in the exchange. 

Mr. CHANDLER. Apparently so. 
Mr. JORDAN. I have one last point I would make and then I will 

recognize the Ranking Member if he has a last point before we got 
to our next panel. 

This comparison with the risk corridor provision and Part D, it 
seems to me as I look at the two, first, Medicare Part D is a fun-
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damentally different program in many ways. There has not been a 
bailout there and there is a specific appropriation which is not con-
tained in this risk corridor provision we have been talking about. 
Is that accurate, Mr. Graham, those three points? 

Mr. GRAHAM. Yes, sir. 
Mr. JORDAN. Mr. Chandler? 
Mr. CHANDLER. I am not familiar with how Medicare Part D was 

funded, so I do not feel competent to answer that question. 
Mr. JORDAN. Ms. Uccello? 
Ms. UCCELLO. I also do not know how the appropriations worked 

for that. 
Mr. JORDAN. Mr. Haislmaier? 
Mr. HAISLMAIER. As to the first part, yes, there has not been a 

bailout. As to the second, I have not looked closely at the statute 
recently, so I will pass on that. 

Mr. JORDAN. Thank you. 
Mr. Cartwright, one last word? 
Mr. CARTWRIGHT. Thank you, Mr. Chairman. 
I thank Representative Kelly for highlighting the fact that we do 

have the one actuary here today, Ms. Uccello. Thank you so much 
for coming and making things plain for us in the non-actuary 
world. 

Mr. Graham, I did not mean to leave you out. One thing you 
mentioned was you are a Senior Fellow at the National Center for 
Policy Analysis, a non-profit, non-partisan, public policy research 
organization. 

You said that but in your written material, you said that is an 
organization that is dedicated to developing and promoting private 
alternatives to government regulation and control. Is that what it 
says in your written material? 

Mr. GRAHAM. Yes, sir. 
Mr. CARTWRIGHT. Professor Chandler, the one question I had for 

you was in your written material, you explained that you are the 
principal of a blog and the blog’s name is http/acadeathspiral.org. 
Have I got that right? 

Mr. CHANDLER. Yes, you do. 
Mr. CARTWRIGHT. Mr. Haislmaier, you are from The Heritage 

Foundation, am I correct? 
Mr. HAISLMAIER. I am the Senior Research Fellow there, yes, sir. 
Mr. CARTWRIGHT. Those are all the questions I had. 
Thank you, Mr. Chairman. 
Mr. JORDAN. I thank our panel for being here today and for your 

fine answers and testimony. 
We will take a short recess and get ready for our next panel. 
[Recess.] 
Mr. JORDAN. The committee will be back in session. 
Dr. Cohen, thank you for joining us. Dr. Mandy Cohen is Acting 

Deputy Administrator and Director, Center for Consumer Informa-
tion and Insurance Oversight, Centers for Medicare and Medicaid 
Services. 

Dr. Cohen, you know how this works. I think you caught some 
of the previous panel. You are recognized now for your five min-
utes. 
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STATEMENT OF MANDY COHEN, M.D., ACTING DEPUTY ADMIN-
ISTRATOR AND DIRECTOR, CENTER FOR CONSUMER INFOR-
MATION AND INSURANCE OVERSIGHT, CENTERS FOR MEDI-
CARE AND MEDICAID SERVICES 

Dr. COHEN. Thank you so much. Good morning, almost after-
noon, Chairman Jordan, Ranking Member Cartwright and any of 
the members who might be listening elsewhere. 

I appreciate the opportunity to testify before you today on the Af-
fordable Care Act’s Premium Stabilization Program. 

Mr. JORDAN. Dr. Cohen, I made a mistake, which happens from 
time to time. We are supposed to swear you in. Please rise and 
raise your right hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

[Witness responds in the affirmative.] 
Mr. JORDAN. Let the record reflect Dr. Cohen answered in the af-

firmative. I am sorry for the interruption. You may continue. 
Dr. COHEN. The health insurance market in 2014 looks dras-

tically different than it did in the years before the Affordable Care 
Act was passed. It has created consumer protections from the worst 
industry abuses. 

Insurers are now prohibited, as you heard earlier, from charging 
higher premiums to enrollees because of their health problems and 
from charging women more than men, making prices fairer. 

Insurers can no longer refuse to accept consumers because of a 
preexisting health condition. With limited exception, plans are re-
quired to enroll enrollees regardless of health status, age, gender 
and other factors. They are also prohibited from refusing to renew 
coverage because an individual becomes sick. 

Insurance coverage is there when people need it because plans 
can no longer impose annual or lifetime dollar limits on essential 
health benefits. Americans, therefore, no longer have to worry 
about hitting a prohibitive dollar amount which could force a con-
sumer into bankruptcy or to forego necessary care. 

Thanks to the Affordable Care Act, millions of Americans, many 
for the first time, are able to purchase high quality affordable 
health coverage, but access to affordable coverage for the uninsured 
is also beneficial to the millions of Americans who already had 
health insurance coverage. 

When the uninsured receive uncompensated care, the cost is 
passed along to every American family at a bill of about $1,000 as 
reflected in higher taxes, higher premiums and higher health care 
costs. Thus, creating successful, viable insurance marketplaces is in 
the interest of all Americans, no matter where they get their health 
insurance. 

Because the consumer protections required by the Affordable 
Care Act dramatically changed the insurance market, Congress 
also created the premium stabilization programs we have been 
talking about today. 

These programs help ease the transition. The reinsurance, risk 
adjustment and risk corridors all work together to stabilize pre-
miums for consumers and stabilize the marketplace for insurers by 
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reducing insurer uncertainty about how the market reforms will 
play out for them. 

For example, the Risk Adjustment Program shifts funds from 
issuers with healthier populations to issuers with sicker popu-
lations, protecting against the potential effects of adverse selection. 

The Reinsurance Program, a temporary program, mitigates the 
cost of those high cost enrollees with pent up medical demand. The 
Risk Corridor Program, another temporary program, mitigates but 
does not fully compensate issuers with unexpected high claims 
costs due to unexpected gains and losses. 

Together, these three programs help stabilize premiums for con-
sumes, while allowing insurers time to gain experience competing 
in a changed health insurance marketplace. The first payments for 
these programs do not begin until a full year from now. 

The Premium Stabilization Program was enacted by Congress to 
ease insurers entrance into a new and different market and in that 
new market has been long overdue for Americans. The Affordable 
Care Act contains several requirements that greatly restrict or end 
previous insurance practices that were not good for consumers. 

Insurers are subject also to new scrutiny and to regulation. They 
are required to issue insurance coverage to all applicants, regard-
less of their medical history and age and can no longer rely on an-
nual or lifetime limits to avoid paying for consumers when they get 
sick. 

The medical loss ratio, something we have not talked about yet 
today, also caps their profits and administrative expenses. Rate re-
view is helping to provide more transparency into these rates these 
companies charge. 

Despite these tough requirements, what we are seeing is that in-
surers are eager to enter the new marketplace offering competi-
tively priced plans that over 8 million Americans have selected. 

On the whole, we are seeing that insurance plans offer stable 
market plan premiums for the 2015 benefit year. In a recent public 
report to the financial sector, Wellpoint and Aetna have both ex-
pressed confidence in their 2015 pricing environments predicting 
premium increases in only the single digits. We are also seeing 
that insurance plans plan to expand into the marketplace for the 
first time. 

Because many people enrolled during the end of open enrollment, 
at the end of March, with insurance coverage beginning on May 1, 
insurers likely only had at most six weeks of meaningful claims 
data to analyze in order to understand where they are in risk order 
payments. 

The first quarter claims are likely to be unrepresentative of 
claims over the course of the year for the full 2014 benefit year. 

Insurers’ early projections about 2015 suggest that they are find-
ing the health insurance marketplace to be a competitive new mar-
ket and that the Affordable Care Act is working as intended to give 
Americans access to high quality, affordable health insurance cov-
erage. 

With that, I thank you and look forward to your questions. 
[Prepared statement of Dr. Cohen follows:] 
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Mr. JORDAN. Thank you so much, Dr. Cohen. 
The Chair recognizes the gentleman from North Carolina. 
Mr. MEADOWS. Thank you, Mr. Chairman. 
Thank you, Dr. Cohen, for being here and testifying. 
Let me pick up on a couple of words I guess I heard just now 

in your testimony. The insurers, in terms of increased premiums, 
are only going to see increases in premiums in the single digits. Is 
that what your testimony said? 

Dr. COHEN. That is correct. 
Mr. MEADOWS. The way I guess the ACA was supposed to reduce 

health care costs, now we are happy that the increases are only in 
the single digits, so we need to say that relatively, it is not double 
digits. That is why we are happy about it? 

Dr. COHEN. We are extremely happy. Again, what we are seeing 
right now are proposed rates in the single digits. That means the 
process needs to go forward at the State level around rate review. 
The Departments of Insurance at the State level will certainly 
scrutinize those. 

Mr. MEADOWS. Single digits being low single digits or high single 
digits? 

Dr. COHEN. We are seeing some places where there is even a de-
crease. 

Mr. MEADOWS. I mean overall. Overall, what are you antici-
pating? 

Dr. COHEN. We are looking at single digits. I think time will tell. 
We are early in the process. We are very happy to see proposed 
rates that are in the single digits. 

Mr. MEADOWS. We are happy that our rates were supposed to go 
down by $2,500 a family and we are happy they are only going up 
by single digits? 

Dr. COHEN. If you look at what rates were prior to the Affordable 
Care Act and the rate increases historically, we are very happy. 

Mr. MEADOWS. You mentioned competition in your testimony. 
How do you think we have additional competition? Let me tell you 
the reason why. My son is looking potentially to start a family, get 
married, so I said I would like you to go out and get some quotes 
for medical insurance to make sure you are providing for your fam-
ily. 

The insurer said we cannot really give you quotes, you need to 
go on healthcare.gov. How do you see that as competitive? 

Dr. COHEN. With the health insurance market launching this 
past year, it is the first time that consumers were able to go to one 
place and compare apples to apples, the types of insurance prod-
ucts that would be available to them. 

Obviously that is the portal where many folks, more than 85 per-
cent of those 8 million Americans, got financial assistance to make 
premiums even more affordable. 

Mr. MEADOWS. But they are not, Dr. Cohen. I am on Obamacare 
now. My premium is not less than it was, my coverage is not as 
good in some places and honestly, some of my coverage, I have to 
buy things that we would never use like maternity coverage just 
because of our age. 

Is that part of what you factored in, that we will have to buy 
things that we will never use and that is how we pay for this? 
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Dr. COHEN. As you know, part of the intent of the law is to give 
access to affordable coverage for millions of Americans and setting 
a floor for coverage where we have folks who can purchase plans 
that provide essential benefits for everyone. 

Mr. MEADOWS. That does not answer my question. It is a great 
answer but that was not my question. My question is do Americans 
have to buy coverage on things they will never use like maternity 
coverage that we will never use? Do you have to do that in order 
to make this thing pay? 

Dr. COHEN. I think the great thing about the marketplace is the 
transparency that it brings. 

Mr. MEADOWS. I did not ask about transparency, I asked, yes or 
no, do you have to buy a product that you will never use to make 
it work, yes or no? 

Dr. COHEN. We have ten essential health benefits, maternity is 
one of those. 

Mr. MEADOWS. You have to buy maternity even though you may 
never have a child? 

Dr. COHEN. That is correct. 
Mr. MEADOWS. Are there other things that you have to buy that 

you may never use? 
Dr. COHEN. It depends on your personal family situation and 

your medical situation. As an internist, a primary care doctor, 
sometimes you do not know what that medical situation will be 
going forward. 

Mr. MEADOWS. Maternity is one that you can probably analyze 
pretty well for somebody that is in their fifties? 

Dr. COHEN. It is a minimal essential benefit that we wanted to 
make sure all Americans have access to. 

Mr. MEADOWS. You wanted to make sure they had a benefit they 
would not use? 

Dr. COHEN. We wanted to make sure that all Americans had ac-
cess to some essential health benefits. 

Mr. MEADOWS. I yield back. 
Thank you, Mr. Chairman. 
Mr. JORDAN. I thank the gentleman. 
I now recognize the gentleman from Pennsylvania. 
Mr. CARTWRIGHT. Thank you, Dr. Cohen, for coming here today. 
I took note of the fact that you testified you are happy. We frown 

on that sort of thing here in the Oversight and Government Reform 
Committee. 

Dr. COHEN. Yes. 
Mr. CARTWRIGHT. I gather what you are happy about is these 

things we read about, that health cost increases in this country are 
the lowest they have been in the last 50 years. Have you seen those 
things? 

Dr. COHEN. Yes. 
Mr. CARTWRIGHT. Is that contributing to your sense of happiness, 

Doctor? 
Dr. COHEN. There are many things, but yes, that is one of them. 
Mr. CARTWRIGHT. I remember, as an employer, and my friend 

from North Carolina was also an employer before joining me here 
in the Congress, paying annual premium increases for our staff of 
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10, 15, 20 and sometimes 25 percent. Sometimes it was staggering, 
some of the increases we were paying over the last 15 years. 

That is what made me decide we have to do something different 
with health care in this country. I was not sure what it was but 
something different has happened. 

I thank you for your testimony. 
The premise of today’s hearing is that the ACA’s reinsurance, 

risk adjustment and risk corridor programs are taxpayer bailout 
programs for insurance companies. Is this accurate? The Repub-
licans point to recent regulatory changes made by HHS as support 
for their argument that these programs are going to result in a 
bailout for insurance companies. 

It is my understanding that the Risk Adjustment Program is 
funded by transfers between insurance companies, is that correct? 

Dr. COHEN. That is correct. 
Mr. CARTWRIGHT. The Risk Adjustment Program is budget neu-

tral by statute, am I correct in that? 
Dr. COHEN. That is correct. 
Mr. CARTWRIGHT. Any claims that regulatory changes to the Risk 

Adjustment Program will result in greater costs to the taxpayer are 
false, am I correct? 

Dr. COHEN. That is correct. 
Mr. CARTWRIGHT. The department has announced two sets of 

changes to the Reinsurance Program centered on lowering the at-
tachment point for enrollees’ high cost claims and changing how 
potential collection shortfalls are addressed. 

Dr. Cohen, can you describe the changes the department has 
made to the Reinsurance Program? 

Dr. COHEN. The Reinsurance Program, by law, we are obligated 
to pay out $10 billion. Again, we modeled this early on and as we 
had better information around premiums and additional data, we 
were able to modify both our attachment point and our co-insur-
ance rate on the program in order to make sure that we were ful-
filling our statutory obligation of paying out the $10 billion. 

Mr. CARTWRIGHT. By statute, the Reinsurance Program is funded 
solely by contributions from insurance companies, the reinsurance 
pool amount, am I correct? 

Dr. COHEN. That is correct. 
Mr. CARTWRIGHT. That is set by statute, right? 
Dr. COHEN. Correct. 
Mr. CARTWRIGHT. Reinsurance payments cannot exceed what is 

collected from insurers, right? 
Dr. COHEN. That is right. 
Mr. CARTWRIGHT. Can you explain the department’s changes to 

the Risk Corridor Program? 
Dr. COHEN. The Risk Corridor Program is designed to interact 

with all of the other programs and protect the insurance companies 
as they transition to this new marketplace from the uncertainty of 
pricing. 

We have made two changes to the Risk Corridor Program. The 
first was related to the transitional policy as mentioned before. In 
States that have chosen to take that transitional policy, we have 
made an adjustment to the risk corridor formula. 
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The second applies to all States. That is related to the adminis-
tration costs and the ongoing cost related to transitioning to the 
marketplace for the insurers. 

Mr. CARTWRIGHT. In April, the Congressional Budget Office, non-
partisan, estimated that the Risk Corridor Program would be budg-
et neutral over its three year life. Then in May, the department 
stated that it continues to project that risk corridor collections will 
be sufficient to pay for all risk corridor payments. 

Dr. Cohen, do you have any reason to doubt the accuracy of 
CBO’s estimates and HHS’ statement? 

Dr. COHEN. No. That is where we believe we will be with the pro-
gram. 

Mr. CARTWRIGHT. I am almost finished. 
Dr. Cohen, you went to Cornell and then you went to the Yale 

Medical School. You are an Internal Medicine specialist. You are 
a physician, right? 

Dr. COHEN. Correct. 
Mr. CARTWRIGHT. In your opinion, is it accurate to characterize 

the reinsurance, risk adjustment and risk corridor programs as a 
‘‘bailout’’? 

Dr. COHEN. No. Again, these are temporary programs meant to 
transition folks to the new marketplace. As a physician, making 
sure that folks have access to affordable, high quality care is really 
the goal here and mitigating any transition to that has been the 
goal. 

Mr. CARTWRIGHT. Do you call it a bailout? 
Dr. COHEN. No. 
Mr. CARTWRIGHT. Thank you. I yield back. 
Mr. JORDAN. I thank the gentleman. 
Doctor, again, thank you for being here. 
How many people are in the exchange program today, how many 

Americans? 
Dr. COHEN. Eight million. 
Mr. JORDAN. They used to give us a periodic update on the num-

bers. It seemed for a while it was every hour they were telling us 
how many folks were enrolling. Now we do not hear from them. 

Is there a reason why we do not hear from the Administration 
on what is happening with how many people are enrolled and what 
the overall number is? Is it just staying right at 8 million or is 
there some difference between that number that was announced a 
while back and what is happening today? 

Dr. COHEN. As you know, open enrollment, that period, ended at 
the end of March. The vast majority of folks cannot enroll at this 
point until we open enrollment again later this fall. 

If folks have a change in life circumstances, they can come in 
and apply for coverage—if they are graduating from college or lose 
a job etc. Again, it is a more I think a moment in time where we 
are outside of the enrollment time period. 

Mr. JORDAN. In answer to one of Mr. Cartwright’s questions, you 
mentioned you have confidence in the CBO’s April assessment that 
this was going to be budget neutral, the risk corridor. 

Even though just two months prior to that, the CBO estimated 
it was going to be a windfall for the taxpayers to the tune of about 
$8 billion. In the previous panel, Mr. Chandler indicated that he 
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anticipates an actual cost, this is not going to be budget neutral, 
that it is going to cost the taxpayers. Do you agree with that? 

Dr. COHEN. I think we are in a highly speculative time. We are 
very early on in the year. As mentioned with open enrollment clos-
ing at the end of March, I think most of the enrollees are only just 
starting to use their coverage and thus, we do not really know how 
the rest of the year is going to pay out. 

Mr. JORDAN. What I tried to stress was Mr. Chandler’s prediction 
squares with what insurance companies are telling this committee, 
that they do anticipate receiving a payment from the taxpayers to 
the tune of about $700 million. That squared with what Mr. Chan-
dler anticipates as well, somewhere between $500 million and $1 
billion. Do you agree with that? 

Dr. COHEN. I think we are all in a period of time for estimates. 
As you saw, there is a lot of differing opinions on those estimates. 
We believe that the program will ultimately be budget neutral. 

Mr. JORDAN. I am talking about now though. Again, we went 
from $9 billion to zero to now, I think and what people in the pro-
gram tell us, that they are going to receive money, so it is moving 
in this direction, not in the right direction for taxpayers. 

Let me turn to another subject. If, in fact, it does cost, do you 
think you have the authority to cover those costs and make those 
payments? 

Dr. COHEN. I am not the lawyer, but my understanding is that 
our authority to make those payments comes from our ability to 
levy user fees. I do believe we have that authority. 

Mr. JORDAN. How would that work exactly? 
Dr. COHEN. Again, not the lawyer, but we just recently provided 

legal analysis to GAO on this. I would be happy to share that with 
the committee. 

Mr. JORDAN. We look forward to getting that. 
Say it costs more than $700 million, is there a point where if the 

cost is so high, say it is $9 billion or $10 billion, is there any point 
where you think you do not have the authority, you cannot do the 
user fees, and you have to actually talk to the Legislative Branch 
and something has to be worked out with the Legislative Branch 
before you can proceed? 

Dr. COHEN. Again, we believe the program will operate in a 
budget neutral manner. 

Mr. JORDAN. My question is you believe you have the ability to 
pay, you say you are going to do that via user fees. We think there 
is a constitutional concern there as outlined primarily by Senator 
Sessions a little bit ago. You think you can do it and use user fees. 

I am asking is there a point where you do not think that works, 
where this is so big that the amount you have to pay out is at such 
a level that you cannot do that? 

Dr. COHEN. Talking about our legal analysis about user fees, my 
understanding from our lawyers is that we have the authority to 
do that. 

Mr. JORDAN. I would yield to the gentleman from Florida. 
Mr. DESANTIS. I thank the Chair. 
Dr. Cohen, in terms of the power of the purse issue, as you look 

at the text of the 2010 health care law with respect to risk cor-
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ridors, in that law, did Congress appropriate a sum to be spent in 
the Risk Corridor Program? 

Dr. COHEN. I do not believe so. 
Mr. DESANTIS. I do not believe so either. The way this typically 

works, according to the Constitution, Article I, Section 9, Clause 7, 
‘‘No money shall be drawn from the treasury but in consequence 
of appropriations made by law.’’ 

As I read it and you agree with me about what the law said and 
then as I read the Constitution, that tells me these payments need 
to be appropriated by Congress. Yet I think the Administration’s 
position is they can simply make these payments without Congress 
making a single dime’s worth of appropriations by law, is that cor-
rect? 

Dr. COHEN. Again, I believe that we are using our authority to 
levy user fees to make those payments. 

Mr. DESANTIS. User fees on what? 
Dr. COHEN. User fees on the insurance companies who need to 

pay to us or make the collections to us before we pay out. 
Mr. DESANTIS. What are they using exactly, to make it a user 

fee? 
Dr. COHEN. We are providing a service to stabilize market pre-

miums. 
Mr. DESANTIS. I think at the end of the day, we have the power 

of the purse. They could have appropriated money for this in there 
but it sounds to me that there is just a slush fund and somehow 
that can be put out however CMS sees fit. I do not think that is 
the way the founding fathers envisioned it working. 

Let me ask you this. The New York Times recently reported that 
HHS is having difficulty verifying the information of about 25 per-
cent of people currently enrolled in the exchanges under 
Obamacare. 

Has the government sent subsidies to insurance companies for 
anyone that has not been able to verify coverage for it to your 
knowledge? 

Dr. COHEN. The way the statute is written and the way we do 
eligibility determinations, when someone goes through the 
healthcare.gov process, they put in several pieces of information, 
one of which is income, which we immediately verify through our 
federal data hub. We verify through the IRS and we verify through 
a private source. 

If we cannot immediately verify their income, then they are 
asked to provide documentation for that income and by statute, are 
given a presumptive eligibility based on that and have a 90-day 
window to submit documentation to us. 

Mr. DESANTIS. Is the answer no, then, that any subsidy money 
that has gone to an insurance company for a particular individual, 
all of those individuals have been verified so there is not an issue 
of people getting subsidies who, in fact, are not entitled to them? 

Dr. COHEN. Again, by statute, if we cannot immediately verify 
them through the electronic mechanism of healthcare.gov and the 
federal hub, then they are, by statute allowed a 90-day period in 
which to submit documentation and are given a presumptive eligi-
bility and allowed to enroll on that plan. 
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Again, we need that documentation and allow them to continue 
on in that plan but there is a 90-day period there. 

Mr. DESANTIS. The 90-day window has not elapsed for anybody 
yet? 

Dr. COHEN. The statute also contemplated that in the first year 
of this program, it is going to be new for us, it is going to be new 
for the consumer and that submitting documentation was going to 
be a new process and allowed us to have the flexibility to give folks 
extra time. We have given folks some extra time but that is not 
limitless. 

Mr. DESANTIS. How will the Administration go about actually re-
couping unlawful subsidy payments received by insurance compa-
nies? Assume that as the year goes on, it is clear—the New York 
Times says 25 percent—you have not been able to verify or have 
had difficulty, say 10 percent of the people are having subsidies di-
rected to insurance companies and are not eligible for those, how 
do you get the money back for the taxpayer? 

Dr. COHEN. In the law, there is a reconciliation process the IRS 
is in charge of in terms of making sure we recoup the costs at the 
end of the year of verifying income at the time. 

Mr. DESANTIS. Is the IRS going after the individual? 
Dr. COHEN. That is correct. There is a true up with the indi-

vidual on your tax bill. 
Mr. DESANTIS. Wow. When we want emails from the IRS, they 

are lost but they are going to be going after people for their health 
insurance. 

Let me clarify the 8 million number because I know CMS has 
stopped putting out the updates. Does the 8 million mean 8 million 
people who have logged on through the website or does it mean 8 
million people who actually have insurance they have paid a pre-
mium for? 

Dr. COHEN. It means $8 million people who have selected a plan 
through healthcare.gov. 

Mr. DESANTIS. You are not saying that 8 million have actually 
paid premiums at this point? 

Dr. COHEN. We are still trying to understand that number and 
we will have that later in the year. 

Mr. DESANTIS. I have heard different estimates, Mr. Chairman, 
about the number of people who have paid their first months and 
there could even be a dropoff after that. I appreciate the 8 million 
number but in the interest of being honest and transparent to the 
American people, I think we should explain what that means. 

I yield back. 
Mr. JORDAN. I thank the gentleman. 
That raises the question was the CBO estimate based on 8 mil-

lion or some other number, do you know, Dr. Cohen? 
Dr. COHEN. Sorry, which CBO estimate? 
Mr. JORDAN. The CBO estimate that this went from the windfall 

for the taxpayers to the budget neutral number in April. Was that 
based on an 8 million person enrollment? 

Dr. COHEN. I am not sure how the CBO did their analysis. I only 
know how we did our own estimates. I would say we were very 
pleased with going beyond what CBO estimated we would enroll in 
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the marketplace in terms of the 8 million. Again, we are still early 
on in the year. 

Mr. JORDAN. Do you believe that 8 million is high or do you think 
it is lower than that based on what Congressman DeSantis just 
talked about? 

Dr. COHEN. The eight million who have enrolled? 
Mr. JORDAN. Yes. 
Dr. COHEN. Again, those are the number of folks who have cho-

sen a plan. 
Mr. JORDAN. I understand. 
Dr. COHEN. We have heard from the insurance companies who 

have given financial reports at various industry conferences that 
they have seen a high rate of paying their premium and continuing 
on that plan. 

Mr. JORDAN. When will you have a more definitive number? 
Dr. COHEN. Later in this year. 
Mr. JORDAN. Later meaning when? 
Dr. COHEN. I do not know exactly when. 
Mr. JORDAN. You said on the user fee issue, you sent a report 

to GAO. When did you send that report? 
Dr. COHEN. I think recently, in the last several weeks, but I can 

get that for you. 
Mr. JORDAN. This is news to the committee, news to the staff, 

that you have a user fee analysis for how this is constitutional. We 
would like to see that and we have not. 

Dr. COHEN. Certainly. 
Mr. JORDAN. Mr. Cartwright? 
Mr. CARTWRIGHT. Thank you, Mr. Chairman. 
Maybe I can weigh in on that very topic. In May 2014, an anal-

ysis by the Congressional Research Service suggested that the Sec-
retary of HHS does have authority to make such payments in the 
unlikely event they would have to be made and that authority 
could be derived from appropriations language in the President’s 
budget for fiscal year 2015 giving the Centers for Medicare and 
Medicaid Services, CMS, the general authority to collect ‘‘such 
sums as may be collected from authorized user fees which shall be 
credited to this account and remain available until expended.’’ 

Are those the user fees you were discussing, Dr. Cohen? 
Dr. COHEN. I believe so, but again, I would want the committee 

to review our legal analysis. 
Mr. CARTWRIGHT. I am going to ask, Mr. Chairman, that we 

make the CRS May 2014 report a part of the record. 
Mr. JORDAN. Yes, and you referenced the President’s budget. 

What is that? 
Mr. CARTWRIGHT. It says right here, the President’s budget for 

fiscal year 2015 giving the CMS the general authority to collect 
such sums as may be collected from authorized user fees. I have 
the CRS report here and ask unanimous consent. 

Mr. JORDAN. Without objection, let it be entered in the record. 
Mr. JORDAN. The President’s budget is not always something 

that Congress passes. I do not know what binding authority it has. 
I trust CRS and I will look at it, but I am not following that, frank-
ly. The President proposes all kinds of things that Congress does 
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not like. Just because he proposes it, does not mean it is constitu-
tional. 

Are there further questions for the Doctor? 
Dr. Cohen, we want to thank you for being here today. Good 

luck. 
Dr. COHEN. Thank you. 
Mr. JORDAN. We are adjourned. 
[Whereupon, at 12:20 p.m., the subcommittee was adjourned.] 
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