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Corporate Collusion:

Liability Risks for the ESG Agenda to
Charge Higher Fees and Rig the Market

by C. Boyden Gray

EXECUTIVE SUMMARY

We are in the middle of the largest wealth transfer in history. Experts expect
older generations to transfer approximately $68 trillion in wealth to rising gener-
ations over the next several years, and businesses want to capture this wealth by
catering to young people’s values.! Financial institutions know that millennials
fear climate change and are often willing to sacrifice maximum financial benefits
to achieve “socially responsible” goals.” This has contributed to an investment
management strategy that is more concerned with marketing investments to
young people specifically than with maximizing return for investors in general.

As social-values-based investing booms, progressive organizations and others
are adopting more forceful methods for financing environmental and social
causes—and for defunding politically incorrect industries. These tactics include
coordinated action pressuring banks not to lend to oil, gas, or other “unclean”
businesses; using private and public pension funds to finance “green” causes (and
divest from others); and interfering with potential or existing contracts between
lenders and disfavored industries.

This white paper examines causes of action that can be brought by federal or
state enforcers or private parties to combat inappropriate attempts to defund
businesses that do not align with progressive environmental policies. These bases
for suit include antitrust violations, breaches of fiduciary duty in retirement
plans, and tortious interference with contract. This white paper highlights how
politically correct corporate practices may conflict with longstanding legal rights
and obligations, concluding that investigations or civil suits may turn up the
factual predicates for legal liability.

Additional legal issues not discussed in this paper may arise from federal reg-
ulatory policies designed to favor environmental and social causes, such as
forthcoming Securities and Exchange Commission (SEC) disclosure rules or the
likely reversal of the Department of Labor’s regulation protecting private pension
plans from non-pecuniary investment trends such as environmental, social, and
governance (ESG). These and other federal regulatory actions may ripen into
challenges to administrative agency action taken without statutory authority or
in violation of the U.S. Constitution but are not the focus of this paper.

Key Points

- Environmental, social, and gover-

nance (ESG) strategies and divest-
ment campaigns could violate
antitrust laws. Federal law prohibits
companies from colluding on group
boycotts or conspiring to restrain
trade, even to advance political or
social goals.

- ESG retirement plans could violate

ERISA and public pension laws that
require managers to invest solely
for the purpose of maximizing
financial returns for pensioners and
beneficiaries.

- ESG divestment campaigns that

pressure lenders to breach existing
or prospective contracts with tar-
geted companies could constitute
tortious interference with contracts.

- Federal and state legislators and

regulators should strengthen
fiduciary requirements and forbid
discrimination against politically
targeted businesses.

- States should divest their assets

from companies that collude to
commit antitrust violations or deny
financing or services to businesses
operating in their jurisdictions.
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INTRODUCTION AND BACKGROUND ANALYSIS

Due partly to the rise of millennial investors, environmen- |, ESG pressure campaigns may violate antitrust

tal, social, and governance (ESG) investing has emerged as a laws.

dominant market trend in recent years. ESG “is an umbrella
term that refers to an investment strategy that emphasizes a
firm’s governance structure or the environmental or social
impacts of the firm’s products or practices.”® Today, hun-
dreds of commercial ESG indices provide ESG ratings of
individual companies, and an S&P 500 ESG index tracking
firms meeting “sustainability” criteria has been created.
“Even index funds, such as those managed by Vanguard
and BlackRock, which traditionally avoid consideration of
firm-specific factors,” increasingly consider factors rang-
ing from executive pay to carbon emissions in selecting
investments.*

While ESG investing has become more popular, several
studies have identified shortcomings. ESG is a broad term
with subjective definitions and uncertain efficacy. A 2020
report by the Organization for Economic Co-operation
and Development (OECD) found that “[c]urrent market
practices, from ratings to disclosures and individual met-
rics, present a fragmented and inconsistent view of ESG
risks and performance.” The OECD report also highlights
the uncertain impact of ESG investing on financial returns:
“the mixed ratings results and mixed evidence on financial
performance raise the need for more thorough assessment
of how financial materiality and values alignment are
captured.”

Despite these uncertainties, widespread promotion of ESG
values by progressive groups and large corporations con-
tinues and can take the form of pressure to divest from
politically incorrect industries. For example, environmental
advocacy groups successfully pressured banks to deny fund-
ing to any oil companies that sought to drill in the Arctic
National Wildlife Refuge, despite the Trump administra-
tion opening it to development.” Partly in response to such
pressure campaigns, the Office of the Comptroller of the
Currency (OCC) finalized a rule that required large banks
to provide fair access to bank services, regardless of the
political connotations of the companies that seek funding.
The Biden administration has since paused that rule.

While investors may use their money to further their
preferred social goals, some strategies employed by ESG
activists may be unlawful, amounting to antitrust violations,
breaches of fiduciary duties, or improper interference with
contracts. In addition, further ESG-related regulations from
the SEC or other federal agencies during the Biden admin-
istration may signal legal problems such as mission creep
beyond agency expertise and capacity and fundamental
separation of powers concerns.

1) The antitrust laws in the United States protect
free markets and consumers.

The seminal antitrust law in the United States, the Sherman
Act of 1890, prohibits “[e]very contract, combination ... or
conspiracy(] ... in restraint of trade or commerce.”® To pro-
tect consumers across the economy, courts have interpreted
this law to prohibit “unreasonable” agreements in restraint
of trade.’

Anticompetitive conduct enriches the few—members of
a cartel—at the expense of everyone else, harming free
markets, and ultimately consumers, through higher prices
and reduced output. As Supreme Court Justice Thurgood
Marshall wrote, “[a]ntitrust laws in general, and the
Sherman Act in particular, are the Magna Carta of free
enterprise. They are as important to the preservation of eco-
nomic freedom and our free-enterprise system as the Bill
of Rights is to the protection of our fundamental personal
freedoms.”'° Private parties who suffer antitrust injury can
sue, including for treble damages.!' Most states have anal-
ogous antitrust laws that attorneys general can enforce on
behalf of their citizens."

Agreements between competitors to fix prices, divide mar-
kets, or engage in certain forms of group boycott agree-
ments prevent competition on the merits and are therefore
illegal. As former Department of Justice (DOJ) antitrust
division head Makan Delrahim has written, “[a]nti-compet-
itive agreements among competitors—regardless of the pur-
ported beneficial goal—are outlawed because they reduce
the incentives for companies to compete vigorously, which
in turn can raise prices, reduce innovation and ultimately
harm consumers."?

For an example of purportedly beneficial goals that vio-
late antitrust law, look no further than FTC. v. Superior
Court Trial Lawyers Association.* When a group of law-
yers agreed to stop representing indigent criminal defen-
dants in Washington, D.C., until the city government
agreed to increase their compensation, the Federal Trade
Commission (FTC) took them to court under Section 5 of
the Federal Trade Commission Act.”” The FTC argued that
the lawyers’ collective group boycott action was a per se
illegal conspiracy to fix prices and conduct a boycott. The
lawyers defended their agreement as a justified strike in the
public interest to increase the number of lawyers who can
represent indigent D.C. criminal defendants who would
otherwise go without representation. But the Supreme
Court rejected this defense: Even if “the quality of represen-
tation may improve when rates are increased,” the “social
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justifications proftered for [the lawyers’] restraint of trade
... do not make [the lawyers” agreement to boycott] any less
unlawful”'¢

Broadly, antitrust enforcement in the United States is car-
ried out by four groups: the DOJ antitrust division, the FTC,
state attorneys general, and civil plaintiffs.

2) Antitrust enforcers have recently examined
“green” corporate practices.

When four automakers announced an agreement in 2019 to
meet California’s stringent fuel efficiency standards even if
those standards were not federally required, the announce-
ment attracted federal antitrust scrutiny.” Although that
investigation was quietly dropped in February 2020, noted
antitrust scholars such as Herbert Hovenkamp agreed

that, had the investigation uncovered an agreement among
automakers to raise car prices or even to maintain current
prices at a particular rate, the four automakers could have
been liable:

[S]uppose that the four automakers had agreed with
the state of California and with each other to reduce
their automobile emissions? For example, suppose that
they had discussed the standards with one another and
then voted to implement them. That would satisfy the
Sherman Act’s agreement requirement.'®

As explained above, many firms have moved in parallel to
divest from certain industries under the banner of ESG
principles. This type of conduct is unusual. “Money man-
agers who believe they have found an over- or undervalued
asset do not generally broadcast that fact to the world and
invite others to share in the investment opportunity;” but
ESG so far relies “heavily on bandwagon effects”" This
trend is particularly concerning given shifts recognized
even by progressive scholars, such as the growing concen-
tration in the market for asset managers, where just three
firms—BlackRock, Vanguard, and State Street—manage
the equivalent of more than three quarters of the U.S. gross
domestic product.?’

Environmentalists have also recognized the potential anti-
trust implications of these unusual corporate coordination
efforts in the name of environmental responsibility. Indeed,
several commentators have openly advocated for changes in
antitrust law given the potential for corporate environmen-
tal agreements to trigger antitrust concerns over “collusion”

Congress should pass legislation immunizing corporate
cooperation that reduces energy consumption and cur-
tails greenhouse gas emissions. Congress has provided
similar exemptions before, permitting specific industries
like railroads, insurance companies, and agricultural

cooperatives to coordinate on prices and terms of
service where regulation was preferable to competi-
tion. ... Updating antitrust and corporate law ... would
encourage much-needed corporate collaboration on
climate change, reflect the changing nature of corporate
activism, and acknowledge that consumer welfare can
and must mean more than low prices. Saving the world
may well depend on legalizing and incentivizing this
kind of corporate collusion.**

Comparisons like these ignore the vast difference between
antitrust exemptions justified to ensure the reliability of
nationally important industries, such as food production
and transportation, and granting exemptions for untested
strategies to combat climate change and achieve politi-
cally charged social equality goals. And such exemptions
generally “arose out of the late nineteenth and early twen-
tieth century economic theories of the ‘benevolent cartel,
whereby prominent economists and regulators believed
that organizing industries into highly regulated cartels that
would orient their collective industry decisions in light of
the common good would be most beneficial to the national
economy. ** But “economic theory has evolved to reject
this foundation” and today, the American Bar Association
“Section on Antitrust Law generally opposes this type of
exemption.”*® Perhaps this is why the Supreme Court has
emphasized that there is a “heavy presumption against
implicit exemptions” to the Sherman Act,** most recently
illustrated by the Court’s unanimous decision to reject a
college sports antitrust exemption in NCAA v. Alston.

Another pro-ESG voice recognized that, for the ESG strat-
egy to reach its long term agenda, “[m]ajor U.S. companies
need protection from antitrust law so that they can feel free
to work together in the fight against climate change, with-
out fear of prosecution by ... any future administration.”*
Thus, the commentator argued, companies should “petition
Congress to pass a law immunizing all joint action taken to
adopt energy-reducing practices and curtail greenhouse-gas
emissions” because “[u]nder the First Amendment-based
Noerr-Pennington doctrine—the result of two Supreme
Court cases in the 1960s—firms can cooperate to seek the
passage of laws without violating the antitrust law’s pro-
scription on anticompetitive agreement.”” This type of anal-
ysis implies that when companies are cooperating to starve
politically disfavored industries of capital through group
boycotts, instead of merely petitioning for Congress to do
so, those firms may be violating antitrust law.

www.TexasPolicy.com


http://www.TexasPolicy.com

Corporate Collusion: Liability Risks for the ESG Agenda to Charge Higher Fees and Rig the Market

June 2021

3) Green activists and lenders may have invited
competitors to collude on group boycotts of
energy producers in violation of federal antitrust
law.

If competitor banks have coordinated to boycott members
of the energy sector, that conduct might violate federal anti-
trust law principles.

Normally, Citibank, Goldman Sachs, JPMorgan Chase,
Morgan Stanley, Wells Fargo, and other banks compete to
lend to corporate customers.?® That competition ensures
that worthwhile projects can access capital and use it to
bring products to as many consumers as possible through
affordable prices. But these ostensible competitor lend-

ers have started moving in parallel to cut off liquidity and
capital for America’s “unclean” energy sector.” For example,
each has announced promises to stop loaning money for

Arctic oil drilling and coal mining.*

BlackRock, the world’s largest investment firm, announced
in January 2020 that it would divest from companies with
more than 25% revenue from coal-fired power plants and
has joined a pact called “Climate Action 100+ with over
370 global investors that aims to pressure companies to
meet climate change goals.” “Banks are increasingly using
environmental, social and governance ... factors when
underwriting corporate borrowing,” according to Barrons,
such that according to one survey, “half the lending assets
covered by 182 banks” were screened under these ESG
factors.*

These announcements, in many respects, appear like
invitations to collude on a boycott of America’s energy
infrastructure. The FTC has maintained that such invita-
tions to boycott, on their own—even if the invitations go
unheeded—can violate federal antitrust law. As the FTC
and the DOJ reiterated last year in a joint statement, “[e]ven
absent a collusive agreement,” antitrust enforcers may
“pursue a civil enforcement action against companies and
individuals that invite others to collude® If made with an
intent to invite or signal competitors to join a group boy-
cott, these announcements could violate the law.

4) Green activists and lenders may have established
an illegal “hub-and-spoke” conspiracy.

Federal antitrust law also prohibits boycott agreements
instigated by a third party to coordinate firms that ordi-
narily compete against each other to unreasonably restrain
market competition. In these “hub-and-spoke” conspiracies,
competitors can violate the law even without any direct
communication with each other, and even though the only
agreements they may make are with a third party that is
not, itself, a competitor. “In antitrust law, a hub-and-spoke
conspiracy is a cartel in which a firm (the hub) organizes

collusion (the rim of the wheel or the rim) among upstream
or downstream firms (the spokes) through vertical
restraints**

A hub-and-spoke conspiracy solves, or at least ameliorates,
the problems an ordinary cartel might face. Three clas-

sic pitfalls afflict every would-be cartel: “(1) the problem
of selecting and coordinating collusive strategies; (2) the
problem of monitoring members and deterring defections;
and (3) the problem of preventing entry or expansion of
non-members”’* But the hub can select anticompetitive
strategies, monitor compliance with those strategies, and
freeze out non-cartel-member firms.

The leading hub-and-spoke case involved the FTC’s suc-
cessful challenge to Toys“R”Us’s (TRU) relationship to

its toy suppliers.*® The then-dominant toy company had
aggressively negotiated vertical agreements with its sup-
pliers that restrained those suppliers’ deals with TRU
competitors. TRU thus served as a “hub” for the conspir-
acy, “shuttling commitments back and forth between toy
manufacturers and helping to hammer out points of shared
understanding”?’

Pressure campaigns by environmentalist activist groups
(possible hubs)—followed by the pattern of announcements
and parallel conduct by banks and suppliers of capital
(possible spokes)—might follow a similar classic pattern of
“shuttling commitments.” “[E]vidence of agreement among
the spokes is often found in vertical coordination between
the hub and the spokes.”*

For example, advocacy group Green America proclaims that
it “is pressuring banks world-wide to stop funding fossil
fuels” as part of “Fossil Banks,” a campaign that aims to stop
large commercial banks from financing the fossil fuel indus-
try.* And longtime environmental lobby Sierra Club not
only calls on consumers to assist in “pushing major financial
institutions to reduce their investments in fossil fuels” and
give the financial industry a “wake-up call”* but also boldly
proclaims it has “met with representatives from major banks
to discuss ... why action by the financial industry is neces-
sary.*! As a seemingly direct result of this coordination, the
six largest banks in the United States will no longer finance
oil and gas drilling in the Arctic National Wildlife Refuge.**

Any of this third-party activity could present the hub for
tacit collusion between the spokes—banks collectively
boycotting certain energy projects. However, any legal suit
may require more specific factual allegations of tacit col-
lusion—the “rim” of the agreement between the various
competitors—than current public behavior supports. This
type of predicate fact might be unearthed by a federal or
state investigation.
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Banks might defend their current activities as merely con-
scious parallelism—conduct that alone cannot demonstrate
an antitrust violation. As a general matter, “consciously
parallel behavior permits a court to infer the existence of a
conspiracy only in the presence of ‘plus factors, such as the
implausibility that the defendants would have acted as they
did had they not been unlawfully conspiring in restraint of
trade”*

Here, a plaintiff or enforcer would likely need to show that
banks and other lenders are leaving money on the table

by moving in parallel to refuse to finance certain energy
projects. “One prominent ‘plus factor’ ... is a showing that
the defendants’ behavior would not be reasonable or expli-
cable (i.e. not in their legitimate economic self-interest) if
they were not conspiring to fix prices or otherwise restrain
trade”

Banks might argue that lending to certain energy projects
is not in their economic self-interest because anticipated
government regulation might result in stranded assets. For
example, a Financial Times study “concluded that if gov-
ernments attempted to restrict the rise in temperatures to
1.5°C for the rest of this century, more than 80% of hydro-
carbon assets, including coal, would be worthless. Under
this scenario, $900 billion, or one-third of the value of big
oil and gas companies, would evaporate.”* It seems unlikely,
however, that such audacious, century-long projections
dispensed in gross suffice to assure sophisticated lenders
that their conduct is rational. Refusing to finance energy
projects disfavored by activist groups like Climate Action
100+ is less likely to leave potential returns on the table

if competitor lenders have also agreed not to compete for
those returns.

ll. ESG investment offerings may violate ERISA.

1) The Employee Retirement Income Security
Act (ERISA) of 1974 protects retirement plan
beneficiaries through private lawsuits.

ERISA regulates the “establishment, operation, and admin-
istration™® of employee benefit plans in the United States. It
covers most employer-sponsored retirement plans, includ-
ing both defined benefit and defined contribution plans,
such as popular 401(k) plans offered by many employers.*’
It also may pose a legal obstacle to ESG investing—as the
Trump administration’s Department of Labor recognized.

In enacting ERISA, Congress created “standards of conduct,
responsibility, and obligation for fiduciaries™® with respect
to the “establishment, operation, and administration™ of
private pension plans, by requiring disclosure of “finan-

cial and other information™" to plan beneficiaries. It also
imposes requirements for the vesting of accrued benefits

and the funding and insurance of benefit plans and protects
beneficiaries by “providing for appropriate remedies, sanc-
tions, and ready access to the federal courts™" if employees
were deprived of their benefits through mismanagement or
noncompliance with the law by plan administrators.

Section 404 of ERISA requires that a plan’s assets be used
“solely in the interest of participants and beneficiaries” of

a plan and “for the exclusive purpose of providing bene-
fits ... and defraying reasonable expenses of administering

a plan** Section 404 governs fiduciaries who are respon-
sible for the administration and investment activities of an
ERISA plan. In carrying out those activities, the fiduciary
must act “with the care, skill, prudence, and diligence
under the circumstances then prevailing that a prudent
man acting in a like capacity and familiar with such matters
would use in the conduct of an enterprise of a like character
and with like aims.”>® This is known as the prudent expert
standard.

ERISA permits a plan beneficiary to bring a lawsuit in
federal court against either a plan administrator or the
retirement plan as an entity.”* To state a successful claim
for breach of fiduciary duty under ERISA, a plaintiff “must
make a prima facie showing that a defendant acted as a
fiduciary, breached his fiduciary duties, and thereby caused
a loss to the [p]lan>

The Supreme Court has articulated several key principles
governing private lawsuits by ERISA beneficiaries. The
Court recognized that ERISA’s “principal function” is to
“protect contractually defined benefits” and that “[t]he
statutory scheme . . . “is built around reliance on the face
of written plan documents.”* The Supreme Court also
recognized that “[i]n enacting ERISA, Congress’s primary
concern was with the mismanagement of funds ... and the
failure to pay ... benefits from accumulated funds,” not
“guarantee[ing] substantive benefits”*® And it has insisted
that “ERISA represents a ‘careful balancing between
ensuring fair and prompt enforcement of rights ... and

the encouragement of the creation of [employee benefit]
plans™;* the system should not be “so complex” as to “dis-
courage employers from offering plans in the first place”
These principles have shaped the doctrines governing pri-
vate ERISA litigation.*

2) The Department of Labor has read ERISA to
circumscribe ESG investment decisions.

In June 2020, the Department of Labor proposed a new
investment duties rule in response to President Trump’s
2019 executive order that directed the department to
review its existing guidance on ESG and ERISA “to ensure
consistency with current law and policies that promote
long-term growth and maximize return on [pension] plan
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assets”®! The department stated that its proposed rule
explicitly affirms what it has consistently stated in previous
Interpretive Bulletins, “that ERISA requires plan fiducia-
ries to select investments and investment courses of action
based solely on financial considerations.”* Noting that
“ESG investing raises heightened concerns under ERISA,
the department emphasized that “[p]roviding a secure
retirement for American workers is the paramount, and
eminently-worthy, ‘social’ goal of ERISA plans; plan assets
may not be enlisted in pursuit of other social or environ-
mental objectives”®*

The department acknowledged, in keeping with its previous
guidance, that if alternative investment options “appear eco-
nomically indistinguishable, a fiduciary may then, in effect,
‘break the tie’ by relying on a non-pecuniary factor” But the
department cautioned that “true ties rarely, if ever, occur”
Although highly correlated investments exist, the pro-
posed rule states that “[s]eldom ... will an ERISA fiduciary
consider two investment funds, looking only at objective
measures, and find the same target risk-return profile or
benchmark, the same fee structure, the same performance
history, same investment strategy, but a different underlying
asset composition.”**

On November 13, 2020, the department published a final
rule on “Financial Factors in Selecting Plan Investments,”
which amended the “investment duties” regulation under
Title I of ERISA.% The amendments generally required plan
fiduciaries to select investments and investment courses of
action based solely on consideration of “pecuniary factors”

The new administration is rapidly reversing course. Shortly
after his inauguration, President Biden signed an executive
order that ordered federal agencies to review regulations
that “may be inconsistent” with protecting the environ-
ment.® Consequently, the department announced on March
10, 2021, that it would “not enforce” the November 2020
final rule.*” Nevertheless, the department intoned in stan-
dard regulatory boilerplate that its enforcement statement
“does not preclude the Department from enforcing any
statutory requirement under ERISA, including the statutory
duties of prudence and loyalty in section 404 of ERISA

Even nonenforcement may be short-lived. On May 20, 2021,
President Biden signed another executive order regarding
“Climate-Related Financial Risk” that directed the secretary
of labor to “protect the life savings and pensions of United
States workers and families from the threats of climate-
related financial risk” by proposing a rule by September
2021 to “suspend, revise, or rescind” the November 2020
rule under ERISA, and the spring 2021 regulatory agenda
now advises that the Department of Labor plans to promul-
gate a Notice of Proposed Rulemaking in September 2021.%°

To the extent that the November 2020 final rule merely
clarified and reinforced existing statutory principles, those
principles may still undergird a private lawsuit despite

the department’s current nonenforcement policy and may
cabin the department’s flexibility to reverse course. And
should the department promulgate a new rule that conflicts
with ERISA, it may be ripe for a legal challenge under the
Administrative Procedure Act.

Unlike such a challenge to a future proposed rule, however,
a private ERISA lawsuit challenging a fiduciary’s encour-
agement of ESG investing would most likely involve a claim
for breach of fiduciary duty against a plan administrator or
investment manager under section 404.”° The legal theory
would not be novel: Courts have long condemned instances
when fiduciaries acted with mixed motives even when those
motives were not linked to self-dealing.”!

ESG investing may be afflicted by such mixed motives.

ESG funds may be the last, best hope for many asset man-
agers to draw investors back into actively managed funds,
as an ever-increasing share of investors have internalized
the strategy of investing primarily in passively managed,
low-fee index funds with a small percentage invested into
bonds. The success of this basic, long-term strategy is borne
out by 8-11% growth in the overall market over 100 years
of history (Great Depression and all recessions included).”
Such a strategy does not rely on a fund manager, who inev-
itably siphons fees from clients over decades. The simple,
manager-less strategy offers a handsome return. In fact, in
the decade between 2010 and 2020, passive management
“celebrated a 10-year winning streak over actively-managed
stock funds.””?

Such simple logic is increasingly a problem for active fund
managers.”* ESG may be a marketing strategy to draw
younger investors back into their offices for managed funds.
Indeed, actively managed funds have constituted the bulk
of ESG investing historically.” If a fiduciary’s motives for
investing plan funds include expanding active management,
that may violate the duty to administer the plan “olely in
the interest of the participants and beneficiaries and (A) for
the exclusive purpose of: (i) providing benefits to partici-
pants and their beneficiaries.””®

3) A plan beneficiary could sue under ERISA for an
ESG-related breach of fiduciary duty.

An ideal plaintiff to bring a breach of fiduciary duty suit
under ERISA for improper ESG investing would be a
participant or beneficiary of a 401(k)-type plan who can
show that ESG investing has reduced his or her plan ben-
efits “below the amount that participants would otherwise
receive.””” While ESG investments currently may be on par
with or outperforming peer funds,”® a sufficient injury to
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401(k) plan assets could be shown if non-ESG fund invest-
ments have outperformed ESG funds over a multiple-year
period.” In the alternative, this suit could ideally be brought
when the performance of non-ESG funds has rebounded
due to factors associated with a post-coronavirus economy,
such as increased gasoline use.

Two ERISA provisions empower plan participants and
beneficiaries to sue for breaches of fiduciary duty.** Under
the first provision, a plaintiff may seek either equitable or
monetary relief, including restoration of profits lost to the
plan through the fiduciary’s breach, but only “appropriate
equitable relief” under the second.®' In order to succeed on
a breach of fiduciary duty claim under the first provision, a
plaintiff must show harm to his or her individual plan assets
as well as harm to the general plan assets.** By contrast, a
breach of fiduciary duty suit under the second provision
need only show individual harm. Some courts treat this
second provision as a “catch-all” remedial provision that is
generally used when the plaintiff lacks an adequate remedy
under a more specific remedial provision.**

Although plan participants® or beneficiaries are the most
common plaintiffs, the statute also provides that fiduciaries
can bring suit, which encompasses companies or employers
that “exercise any discretionary authority or discretion-

ary control” over administering the plan or managing its
assets.” For example, a small company was found to have
standing as a fiduciary under § 502(a)(2) to bring a claim
against other fiduciaries who designed and administered

a group health insurance plan for the company.** Most
courts have held that only the parties expressly named

in the statute are authorized to institute a civil action to
enforce ERISA, which would exclude employers that do not
act as fiduciaries.®” But the way those enumerated classes
are defined can expand the universe of eligible plaintiffs.
For example, while employers are not expressly named in
ERISA, employers who are working owners of their busi-
nesses may also be defined as “participants.”®®

The statute authorizes recovery for “the plan as an entity”®
and “does not permit individuals to bring suit when they
do not seek relief on behalf of the plan”® But courts have
also required that participants establish an “injury in fact™"
in the form of actual injury to participants’ interests in

the plan, not just a loss to the plan in general.”? Therefore,
participants in defined contribution plans may bring actions
under ERISA when the value of their individual accounts
is impaired because the fiduciary breach results in harm

to the plan itself in the form of diminished plan assets.”
Participants in a 401(k)-type plan are better situated to
bring a claim than participants in a defined benefit plan
because misconduct by the latter plan’s administrators will

not affect an individual’s entitlement to a defined benefit
unless it creates or enhances the risk of default by the entire
plan.*

Even if the plaintiff demonstrated an injury in fact, the
plaintiff would also need to prove the defendants caused the
loss. In Plasterer’s Local Union No. 96 Pension Plan v. Pepper,
the U.S. Court of Appeals for the Fourth Circuit noted

that simply finding a failure to investigate or diversify does
not automatically equate to causation of loss and therefore
fiduciary liability; rather, the court must also find that the
chosen investments were objectively imprudent. “ERISA
requires an independent finding of causation of loss before
liability for a breach of a fiduciary duty is incurred” And
consistent with the basics of Article III, a plaintiff must also

show that the court can redress such injuries caused by the
breach.*

In bringing a suit for improper ESG investing for non-
pecuniary motives, a plaintiff would need to carefully
research whether the ESG aspects of the companies in
which the fiduciary invested were reasonable indicators of
financial success. One method for proving that the ESG
factors were not reasonable indicators of the best pecuniary
performance might be gathering evidence that, despite the
financial benefits associated with certain ESG factors, other
stocks consistently outperformed the companies with ESG
emphases over a long period of time.

A plaintift may also have a claim against plan administra-
tors that turn employees’ defined contribution retirement
accounts loose via an imprudent menu of investment
options. Under many defined contribution plans, such as

a 401(k) plan, participant employees are allowed to direct
their investments under Section 404(c). Under these
circumstances, a fiduciary generally will first establish a
platform of investments from which a participant can select.
The participant will then select investment options, and
Section 404(c) will absolve the fiduciary of liability if the
participant makes a poor selection and incurs a loss pro-
vided that certain conditions are met, such as the judgment
that the administrator offered “a broad range of investment
alternatives” on the account platform from which a partici-
pant may select.”

In order to satisfty demand from young investors for envi-
ronmentally friendly or ESG investment options, some
investment committees and plan administrators may offer
a self-directed brokerage window in the platform of invest-
ments, where an employee can directly purchase mutual
funds or other investment vehicles, including investments
in funds that may sacrifice returns in order to further
ESG-related goals. It remains an open question that neither
the Department of Labor nor the judiciary has definitively
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addressed whether offering a broad brokerage window
satisfies plan administrators’ duty of prudence. In 2012,

the department issued guidance indicating that the depart-
ment’s investment disclosure regulations could apply to
brokerage window investments that attract more than a cer-
tain threshold percentage of plan participants’ investments,
indicating that there remains tension between the fiducia-
ries’ duty of prudence and the amount of options offered to
plan participants.”®

In addition, a prospective plaintiff could rebut a defendant’s
argument that ESG investing was permitted under the “tie”
theory by subjecting the investment to some of the rigorous
comparison standards mentioned in the final rule: Do the
two investment funds have “the same target risk-return pro-
file or benchmark, the same fee structure, the same perfor-
mance history, [and the] same investment strategy”?*

Finally, ESG funds frequently involve higher fees than tra-
ditional funds. According to one study, “[e]xchange-traded
funds that explicitly focus on socially responsible invest-
ments have 43% higher fees than widely popular standard
ETFs”'% As a rule, “cost-conscious management is funda-
mental to prudence in the investment function”'”* Thus,
several courts have held that plaintiffs plausibly alleged a
breach of fiduciary duty by failing to control fees.* The
relatively high fees involved in ESG investing might be an
element of a successful ERISA suit against an ESG-heavy
retirement plan, though high fees alone may be inadequate.

4) A plan fiduciary is the proper defendant under an
ERISA suit.

An ideal defendant for an ERISA breach of fiduciary

duty suit founded on improper ESG investing would be

a fiduciary. That fiduciary could take the form of a small
company-employer, a small third-party plan administrator,
or a plan supervisor because these small entities will tend to
have fewer resources to drag out litigation against the plain-
tiff. The defendant must have “discretionary authority” over
the management or administration of the plan in keeping
with the fiduciary definition in § 1002(21)(A) and must be
shown to have invested in ESG funds that are unreasonably
underperforming peer investment funds.

Under § 502(a)(2) of ERISA, plaintiffs may only bring a
breach of fiduciary duty claim against a “fiduciary”'> A
“fiduciary” is statutorily defined as a person that “(i) exer-
cises any discretionary authority or discretionary control
respecting management of such plan or ... disposition of its
assets, (ii) ... renders investment advice for a fee or other
compensation ... or (iii) ... has any discretionary authority
or discretionary responsibility in the administration of such

»104

plan’

Investment fiduciaries are responsible for the investment
policies keeping an employee benefit plan in compliance
and managing the plan for the exclusive benefit of partici-
pants and beneficiaries. Investment fiduciaries are usually
identified as such in the plan documents or may be the
“named fiduciary” in the plan documents.

The two basic duties of fiduciaries—the duty of loyalty and
the duty of prudence'®—both “relate to the proper manage-
ment, administration, and investment of fund assets, with
an eye toward ensuring that the benefits authorized by the
plan are ultimately paid to participants and beneficiaries”'%
The Supreme Court has held that an ERISA fiduciary can
“wear different hats” as an employer and plan fiduciary, but
ERISA requires “that the fiduciary with two hats wear only
one at a time.”'"’

Courts do not evaluate the prudence of a fiduciary’s con-
duct based on the investment’s performance.'® “[T]he ulti-
mate outcome of an investment is not proof of imprudence”
because such a standard “would convert the [plan] into an
account with a guaranteed return and would immunize
plaintiffs from assuming any of the risk of loss associated
with their investment.”'” Courts do not judge the pru-
dence of a fiduciary’s actions from the vantage of hindsight.
Instead, courts consider what a reasonable fiduciary would
have done at the time.'"°

lll. ESG investing may violate public pension laws.

In Ernest Hemingway’s The Sun Also Rises, a man describes
how he went bankrupt: “Two ways. Gradually, then sud-
denly” Many state public pension funds have been traveling
a gradual path to bankruptcy, and ESG investing likely
accelerates the journey.""! Currently, at least a trillion-dollar
gap exists between the assets in the 50 states’ public pension
funds and their liabilities."

Although various laws govern public pensions in different
states, the fiduciary duties imposed on public pension plan
managers are often comparable to those imposed by ERISA.
To successfully bring a suit challenging ESG investing
strategies for public pensions, plaintiffs will need to demon-
strate a breach of those fiduciary duties and that this breach
resulted in a financial injury to them.

1) Public pension law in the United States imposes
some fiduciary duties on fund managers.

Unlike ERISA and private pensions, no uniform body of
law governs state and local retirement plans, but all 50 states
protect public pensions to some extent.'”* According to a
2019 50-state survey by the Pew Charitable Trusts, “eight
states rely exclusively on the state constitution; six states
rely solely on statutes enacted by the legislature; and 26
states rely exclusively on court rulings that find pensions
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to be part of a contract between the employer and the
employee—also known as the ‘common-law contractual
approach. Five states use a combination of judicial decisions
and state statutes to protect retirement benefits for public
employees, and one state relies solely on judicial decisions.
Four states protect pensions in different ways.”!!*

Therefore, the states that use ESG investing strategies to
manage their public pension funds also impose some form
of fiduciary duty responsibilities on their public pension
managers. According to the National Association of State
Retirement Administrators, ESG investing for public pen-
sion funds is currently more widespread in Canada and
Europe than in the U.S., but a handful of states, with two of
the nation’s largest state pension funds, in California and
New York, incorporate ESG principles into their investment
processes.''

For example, under both California and New York law,
public pension managers are subject to the same fiduciary
duties of loyalty and care that ERISA imposes.''® California’s
Constitution requires public pension fund managers to “dis-
charge their duties with respect to the system solely in the
interest of, and for the exclusive purposes of providing ben-
efits to, participants and their beneficiaries ... and defraying
reasonable expenses of administering the system,” thereby
imposing a duty of loyalty.!” California also imposes a duty
of care, requiring its public pension managers to “discharge
their duties with respect to the system with the care, skill,
prudence, and diligence” that a prudent person would use
in a similar situation."® Similarly, New York state law also
imposes fiduciary duties of loyalty and care in managing
state pensions.'*

Some states and municipalities allow plan participants to
sue public retirement fund managers directly for fund mis-
management, but plaintifts should consult the case law and
statutes in their state or municipality to determine whether
the relevant law grants them a private right of action.'*

2) A successful challenge to ESG investing for public
pensions will hinge on demonstrating a loss.

As explained in the ERISA section of this paper, a federal
court plaintiff must satisfy standing requirements to bring a
lawsuit alleging a breach of fiduciary duty. Most state courts
also require that a plaintift demonstrate similar standing
requirements, such as an injury suffered that is traceable

to the defendant’s conduct, but these requirements vary

by state and can be stricter or more lenient than in fed-

eral court.'”! Therefore, suits alleging breaches of fiduciary
duties of loyalty or care based on ESG investing for public
pensions will typically need to demonstrate that a plan
manager invested plan funds with some other aim than pro-
viding benefits to a plan participant or imprudently invested

in funds that were objectively not likely to perform well and
that this caused a financial loss to a plan participant.

Demonstrating that a financial loss occurred may be the
most difficult prerequisite to satisfy when suing for mis-
management of a public pension plan. Recently, in the
ERISA context, the U.S. Supreme Court held in Thole v. U.S.
Bank N.A. that a loss to a defined benefit plan participant
must consist of the plan participant receiving less than his
or her promised benefit, not merely a reduction in the total
plan funds.'” The Court noted that “a bare allegation of
[defined benefit] plan underfunding does not itself demon-
strate a substantially increased risk that the plan and the
employer would both fail”'** Public pensions are defined
benefit plans in which a plan participant receives a fixed
payout from the fund, in contrast to a 401(k) plan in which
a plan participant deposits fixed contributions into a fund
and the payout fluctuates based on the performance of
those investments.

Although the U.S. Supreme Court has not explicitly stated
that this definition of a loss as a reduction to plan benefits,
rather than mere underfunding of the plan, applies beyond
the ERISA context, other courts have held that it does.!?*
For example, a court held that participants in a Tennessee
public pension plan could not bring suit for a breach of
fiduciary duty regarding the plan because the participants
merely claimed they were injured by the plan managers’
decision to pay certain benefits out of an allegedly inappro-
priate account and not that they suffered “any actual loss
or decrease in their benefits”'** The court noted that no
concrete injury existed because the alleged depletion of the
pension fund’s savings account “did not put the plan at risk
of default”'?¢ Therefore, a suit challenging ESG investing
regarding public pension funds will need to persuasively
argue that this green investing contributed to a real likeli-
hood that the pension fund will default on its obligations.

3) Plaintiffs must show ESG investing violated
public pension fiduciary duties.

Before demonstrating an injury, however, a plaintiff chal-
lenging ESG investing in public pensions must demonstrate
a breach of fiduciary duty. Although ESG funds currently
appear to be performing well financially,'”” the core prin-
ciples of ESG investing are at variance with considering
purely financial aspects of an investment, which is likely

to lead to a breach of the fiduciary duties of loyalty and
care under the right circumstances. When ESG funds have
begun to perform poorly compared to peer funds, and a
public pension fund manager has neglected to monitor and
assess those comparatively declining returns, a participant
could persuasively argue that the manager has breached

his duty of care by not exercising prudence and diligence
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in investing the fund assets to maximize value. Or the plan
participant could argue that the manager has demonstrated
greater loyalty to a social cause than to the participant’s
financial interests, which would constitute a breach of the
duty of loyalty.

Various studies express doubt that ESG funds are financially
superior to peer funds over time.'?® Recently, a study by
Boston College’s Center for Retirement Research exam-
ined the phenomenon of ESG investing for public pensions
from 2001 to 2018 and concluded that “social investing of
any form” did not appear to improve returns and had “the
potential to reduce them.”'?* Ultimately, the researchers
concluded that ESG investing was “not appropriate for
public pension funds.”*** This supports the hypothesis that,
over time, ESG funds are likely to sink below peer funds
again, and that a plan participant could then credibly allege
a breach of fiduciary duty if the public plan manager contin-
ues to invest in them.

4) ESG investing may reduce a public pension plan
participant’s retirement benefits.

Once a breach of fiduciary duty can credibly be alleged, a
public pension plan participant must demonstrate that this
breach injured her by reducing the benefits to which she
was entitled. As noted, the Supreme Court has held that a
“mere allegation of underfunding” is insufficient to establish
this injury. But the Court has not ruled out the possibility
of demonstrating an injury by presenting evidence that

the mismanagement of funds increased the likelihood that
a pension fund will default on its obligations. In Thole,

the Court left a door open to this form of injury when it
noted that the plaintiffs “did not plausibly and clearly claim
that the alleged mismanagement of the plan substantially
increased the risk that the plan and the employer would fail
and be unable to pay the plaintiffs’ future pension bene-
fits”*! Therefore, this argument is likely still available to
future plaintiffs wishing to challenge mismanagement of
public pension funds.

Due to the precarious situation of some states’ pension
funds, a plaintift could argue that ESG investing contributes
to the likelihood that these funds will be unable to meet
their payout obligations.'** California would be an ideal
state against which to bring this suit because California’s
Constitution contains clear fiduciary duty protections for
public pensions, the state has pledged to use ESG strategies
in its public pension fund management, and the state’s pen-
sion funds are drastically underfunded.'* As noted by the
Public Policy Institute of California, California’s two largest
pension funds, CalPERS and CalSTRS, “have reported gaps
of more than $138.9 billion and $107.3 billion, respectively,
between their estimated obligations to retirees and the

current value of their assets”"** Other sources estimate that
CalPERS has barely two thirds of the money it needs to pay
the benefits promised to its plan participants.'*

Furthermore, CalPERS’s own generous estimate that it is
70% funded relies on an assumption of future investment
earnings averaging 7% a year, which is probably unrealis-
tic."”® In the 2019-20 fiscal year, CalPERS only posted a 4.7%
return, and during the last 20 years, it has averaged 5.5%,
although CalPERS claims it has averaged 8.0% annually
over the last 30 years."”’” Plaintiffs could rely on facts like
these to argue that any investment strategies that do not
maximize financial returns are contributing to a strong like-
lihood that their state pension fund will ultimately default.
And this increased likelihood of default may constitute

an injury that a court will recognize as a valid basis for a
lawsuit.

In summary, a plan participant seeking to challenge ESG
investing in the context of public pension funds will need to
identify the relevant state law protections for public pen-
sions, demonstrate that ESG investing has violated these
protections, and then explain why this violation credi-

bly increased the likelihood that the state’s pension fund
would default. This will require identifying a state that has
adopted ESG investing strategies for its public pension fund
management and also has a public pension system at risk
of default, and then waiting to bring suit until ESG funds
objectively perform less well financially than peer funds, so
that a fiduciary breach can be alleged.

IV. ESG practices may constitute tortious interference
with contract.

Earlier in this white paper, we examined antitrust violations
that can occur when banks combine to boycott politically
incorrect industries, but the law also forbids third parties
from improperly pressuring banks to breach existing con-
tracts with unpopular parties. This meddling with existing
contracts or prospective contracts is a common-law wrong
called tortious interference with contract.

Relevantly, environmental activist groups have lately
deployed an array of tactics to discourage banks from
lending to non-ESG industries. These tactics range from
focusing unfavorable media attention on the banks to calls
for institutional investors to pull their money from these
banks. For example, the Sierra Club has touted its success-
ful campaign to convince all six major U.S. banks to pledge
not to finance oil and gas development in the Arctic."*®
Sierra Club acknowledged that these banks’ commitments
were a result “of years of pressure from shareholders ... and
hundreds of thousands of activists from the Sierra Club
and other organizations.”** Similarly, Chase Bank faced
pressure from several members of the Interfaith Center on
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Corporate Responsibility to disclose how it might mitigate

greenhouse gas emissions resulting from its lending activi-

ties.!*® Additionally, the Norwegian Bank DNB, an original
funder of the Dakota Access Pipeline, reportedly withdrew
its funding to pipeline developers in 2017 after a delegation
of tribal protesters traveled to Norway to face oft with bank
executives.'*!

Depending on the aggressiveness of the strategies used by
these organizations to influence banks’ lending decisions,
these actions could be challenged on the grounds that they
constitute tortious interference with existing contracts or
prospective contractual relations.

1) A successful tortious interference with contract
claim related to ESG activist pressure will require
showing “improper” interference.

The common-law cause of action for intentional interfer-
ence with a contract provides a remedy against anyone
who intentionally interferes with the contractual rights and
prospects of private parties. This tort is a crucial tool for
preserving the sanctity of contracts, which is essential to
orderly and prosperous societies.'*

Because tortious interference with a contract is a common-
law claim, each state has its own definition of what consti-
tutes unlawful interferences. Generally, claims for tortious
interference with contract are brought for conduct such as
misrepresentation, threats of physical violence, threatened
litigation, economic pressure, or other unlawful conduct.'®

In most jurisdictions, the basic elements of a tortious inter-
ference with contract claim are (1) the plaintift business

has a valid contract, or legitimate and identifiable business
expectancy with another entity; (2) a third party seeks to
interfere with that contract or expected contract and knew
or should have known of the contract or expectancy; (3) the
third party acted intentionally to induce the other entity
into a breach of that contract or loss of that expectancy; and
(4) the plaintiff business suffered damages caused by the
third party’s interference.'**

In many states, the key inquiry is usually whether the

third party’s interference was “improper.” The Restatement
(Second) of Torts lists seven factors for whether interference
with contractual relations is “improper”: (a) the nature of
the actor’s conduct; (b) the actor’s motive; (¢) the interests of
the other with which the actor’s conduct interferes; (d) the
interests sought to be advanced by the actor; (e) the social
interests in protecting the freedom of action of the actor
and the contractual interests of the other; (f) the proximity
or remoteness of the actor’s conduct to the interference; and
(g) the relations between the parties.'*®

Prevailing on a claim for interference with prospective con-
tractual relations is usually more difficult than on a claim
for interference with an existing contract. Courts are often
not as willing to protect interests in prospective contrac-
tual relations as to protect interests in existing contracts.
Therefore, the standard for culpable conduct necessary to
show improper interference can be higher than for the con-
duct necessary for interference with current contracts.'*

2) The de-banking of non-ESG businesses may
tortiously interfere with contracts.

Any politically incorrect business, such as a pipeline devel-
oper, a firearms manufacturer, or an oil and gas company,
should consider filing suit against a protesting organization
that uses coercion or threats to destroy an existing or poten-
tial contract with its lender. Ideally, the plaintiff would be a
business that had a contract with a bank which was ulti-
mately breached due to pressure from third-party activist
groups.

In the mid-1990s, the U.S. District Court for the District

of Columbia allowed a suit to proceed that involved sim-
ilar threats against a business based on its relationship to
another business.'"” A church brought a claim against a pub-
lic relations firm that had represented it as well as against

a pharmaceutical company. That pharmaceutical company
had allegedly threatened to cut off substantial business to
the public relations firm unless the firm ordered one of its
subsidiaries to stop working for the church because the
church had been opposing the use of certain prescription
drugs. The court determined that the church presented
sufficient evidence to allege that the company’s exertion of
economic pressure could amount to an improper attempt
to inflict harm on the church due to its different ideological
views and interests.'**

Similarly, businesses that seek to pressure banks to cease
lending to oil and gas companies may be subject to a legal
challenge on the grounds of tortious interference with con-
tract. This application of the tort to de-banking non-ESG
companies satisfies the tort’s elements and its purpose of
protecting the integrity of contractual relations. The ele-
ments of proving a known contract or expectancy, an intent
to interfere and induce a breach, an actual breach, and
damages are present when progressive groups threaten and
coerce banks into ending financing agreements with certain
companies. Furthermore, bringing such a claim would
protect private parties’ freedom to contract and the depend-
ability of contracts that have already been formed.

As others have noted, not only can such claims be brought
against progressive groups that seek to defund businesses,
but such claims should be brought to help safeguard our
representative democracy.'* Environmental and corporate
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governance issues are already subject to extensive regulation

and oversight. One small group of people should not be
permitted to overrule the judgment of elected government
officials and their appointees by forcing certain industries
out of the market because they do not measure up to these
groups’ standards.

V. Legislative and other policy proposals may be
required.

As previous sections of this paper demonstrate, the current
legal framework governing ESG strategies may pose serious
obstacles to the ESG trend and result in legal liability for
pressure campaigns, ESG private or public pension pushes,
or interference with existing contractual relationships.
However, Congress or state legislatures might wish to fur-
ther protect American industry against the ESG trend.

« Congress could expressly adopt the Office of the
Comptroller of the Currency’s “Fair Access to Finan-
cial Services” rule. Proponents of this rule ground it in
the Obama administration-era Dodd-Frank banking
overhaul. The OCC rule makes it illegal for banks to use
category-based risk evaluations to deny access to finan-
cial services. States could pass laws that forbid discrim-
ination against certain politically incorrect businesses.
For example, in 2017, Georgia’s Legislature passed a
law prohibiting banks from denying firearms firms
financial services solely based on the firms’ involvement
with the “lawful commerce of firearms or ammunition
products”'*® A similar bill was proposed in Kansas, and
lobbyists urged adding amendments that would also
prohibit discriminatory lending based on sexual ori-
entation and gender identity.””' Allowing amendments
like these would align with the “Fair Access to Financial
Services” rule’s approach that bans all category-based
risk evaluations and could promote bipartisan support
for such laws.

These rules could potentially go further than the OCC
rule but would need to survive federal preemption chal-
lenges under laws like the National Bank Act.

» States could support legislation like Texas’s SB 13 that
seeks to ensure that state-managed funds, including
state pension funds, do not rely on private investment
management firms that refuse to invest in fossil fuels.'*

SB 13 requires all Texas state agencies to withdraw or
divest from all publicly traded securities of companies
that have such boycotts. Moreover, the law requires
that any contract into which a governmental entity
enters with a private company for goods or services
must contain written verification from the company
that it does not and will not boycott energy companies
during the life of the contract. The amount of state and
municipal assets and debt that could be impacted by
this legislation are significant. Texas pensions manage
over $300 billion,"* and municipal debt stands at about
$376 billion."**

o Ifthe Biden administration’s Department of Labor
promulgates a new rule decreeing consideration of ESG
factors permissible or even required when managing
ERISA funds, a legal challenge could be brought on the
grounds that the new rule violates ERISAs fiduciary
duty requirements.

o Congress or state legislatures could seek to define the
appropriate consideration of regulatory risk by lenders.
Many lending decisions facially justified by the assump-
tion that policymakers will eventually adopt laws or
regulations that strand entire asset categories may lack
the type of rigor that project finance ordinarily requires.

Any advocate for legislative or policy changes to curb ESG
should remain attentive to the risk that existing laws may
be more favorable to targeted industries than the rules that
would emerge from the policymaking process. Pro-ESG
interests have the momentum in the public arena and the
media and thus may overwhelm political actors seeking to
restrict aggressive ESG investing.

CONCLUSION

Politically correct corporate practices may conflict with
longstanding legal rights and obligations, resulting in
liability for antitrust violations, breaches of fiduciary duty
in the private and public retirement plan contexts, and
tortious interference with contract. The recent wave of ESG
enthusiasm might crash on the rocks of state or federal
investigations or private party civil suits enforcing the law. It
may also trigger legislative or policy solutions that enshrine
explicit neutrality requirements in law.

Texas Public Policy Foundation



June 2021 Corporate Collusion: Liability Risks for the ESG Agenda to Charge Higher Fees and Rig the Market

ENDNOTES
! Cerulli Associates, The Cerulli Report: U.S. High-Net-Worth and Ultra-High-Net-Worth Markets 2018,

https://info.cerulli.com/HNW-Transfer-of-Wealth-Cerulli.html (last accessed June 23, 2021).

? Zoé Beery, The Rich Kids Who Want to Tear Down Capitalism, New York Times (Nov. 27, 2020), https://www.nytimes.
com/2020/11/27/style/trust-fund-activism-resouce-generation.html.

* Max M. Schanzenbach & Robert H. Sitkoft, Reconciling Fiduciary Duty and Social Conscience: The Law and Economics of
ESG Investing by a Trustee, 72 Stan. L. Rev. 381, 388 (2020).

*Id. at 387-88.

> OECD, OECD Business and Finance Outlook 2020: Sustainable and Resilient Finance (Sept. 29, 2020),
https://www.oecd-ilibrary.org/sites/eb61fd29-en/index.html?itemId=/content/publication/eb61fd29-en.

¢ Id.

’ Ben Cushing, Not a Single Major U.S. Bank Is Now Willing to Finance Arctic Drilling, Sierra Club (Dec. 1, 2020),
https://www.sierraclub.org/articles/2020/12/not-single-major-us-bank-now-willing-finance-arctic-drilling.

8 15US.C.§ 1.
? Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958).
10 United States v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972).

15 US.C. § 15(a) (“[A]ny person who shall be injured in his business or property by reason of anything forbidden in the
antitrust laws . . . shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attor-
ney’s fee”).

2 FTC, Guide to Antitrust Laws, https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/antitrust-laws
(last visited Jun. 11, 2021) (“Most states have antitrust laws that are enforced by state attorneys general or private plaintiffs.
Many of these statutes are based on the federal antitrust laws.”).

¥ Makan Delrahim, DOJ Antitrust Division: Popular ends should not justify anti-competitive collusion, USA Today
(Sept. 12, 2019), https://www.usatoday.com/story/opinion/2019/09/12/doj-antitrust-division-popular-ends-dont-
justify-collusion-editorials-debates/2306078001/.

14493 U.S. 411 (1990).

515 U.S.C. § 45(a). Unlike the Sherman Act, which allows private parties to sue, “there is no private right of action under
the [FTCA]” United States v. Philip Morris Inc., 263 E Supp. 2d 72, 78 (D.D.C. 2003).

16493 U.S. at 423-24 (1990).

7 David Shepardson, U.S. Launches Antitrust Probe into California Automaker Agreement, Reuters (Sept. 6, 2019),
https://www.reuters.com/article/us-autos-emissions/u-s-launches-antitrust-probe-into-california-automaker-agree-
ment-idUSKCNI1VRIWG.

'8 Herbert Hovenkamp, Are Regulatory Agreements to Address Climate Change Anticompetitive? The Regulatory Review
(Sept. 11, 2019), https://www.theregreview.org/2019/09/11/hovenkamp-are-regulatory-agreements-to-address-cli-

mate-change-anticompetitive/.

¥ Paul G. Mahoney, Julia D. Mahoney, The New Separation of Ownership and Control: Institutional Investors and
ESG, Columbia Bus. L. Rev. Forthcoming (updated Mar. 29, 2021), at 4, https://papers.ssrn.com/sol3/papers.
cfm?abstract id=3809914.

% Graham Steele, The New Money Trust: How Large Money Managers Control Our Economy and What We Can Do About It,
American Economic Liberties Project (Nov. 23, 2020), https://www.economicliberties.us/our-work/new-money-trust/.

*! Paul Balmer, Colluding to Save the World: How Antitrust Laws Discourage Corporations from Taking Action
on Climate Change, Ecology Law Quarterly (July 27, 2020), https://www.ecologylawquarterly.org/currents/
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> John Roberti, Kelse Moen, and Jana Steenholdt, The Role and Relevance of Exemptions and Immunities in U.S. Antitrust
Law, presented at the United States Department of Justice Roundtable on Exemptions and Immunities from Antitrust Law,
(Mar. 14, 2018), https://www.justice.gov/atr/page/file/1042806/download.

> 1d.

* Goldfarb v. Va. State Bar, 421 U.S. 773, 777 (1975); see also So. Motor Carriers Rate Conf. v. United States, 471 U.S. 48, 67
(1985) (“Implied antitrust immunities, however, are disfavored ..”).

» NCAA v. Alston, No. 20-512, 594 U.S. ___ (2021), Slip Op. 23 (“To be sure, this Court once dallied with something that
looks a bit like an antitrust exemption for professional baseball. ... But this Court has refused to extend [that exemption] to
other sports leagues—and has even acknowledged criticisms of the decision as ‘unrealistic’ and ‘inconsistent’ and ‘aberra-

b33

tion[al].”) (citations omitted).

26 Reed Hundt, Companies Colluding to Fight Climate Change Don’t Need to Worry About Antitrust Laws, Washington

Post (Sept. 11, 2019), https://www.washingtonpost.com/opinions/2019/09/11/companies-colluding-fight-climate-change-
dont-need-worry-about-antitrust-laws/.

7 1d.

8 Citigroup, Environmental and Social Policy Framework (Mar. 2021), https://www.citigroup.com/citi/sustainability/data/
Environmental-and-Social-Policy-Framework.pdf; Goldman Sachs, Environmental Policy Framework (Dec. 2019),
https://www.goldmansachs.com/s/environmental-policy-framework/; JPMorgan Chase, JPMorgan Chase Expands
Commitment to Low-Carbon Economy and Clean Energy Transition to Advance Sustainable Development Goals (Feb. 25,
2020), https://www.jpmorganchase.com/news-stories/jpmorgan-chase-expands-commitment-to-low-carbon-economy-
and-clean-energy; Morgan Stanley, Environmental and Social Policy Statement (Dec. 2020), https://www.morganstanley.
com/about-us-governance/Environmental and Social Policy Statement December 2020.pdf; Wells Fargo,
Environmental and Social Risk Management Framework (June 2018), https://www08.wellsfargomedia.com/assets/pdf/
about/corporate-responsibility/esrm-framework.pdf.

# Jillian Ambrose, JP Morgan to Withdraw Support for Some Fossil Fuels, The Guardian (Feb. 25, 2020),
https://www.theguardian.com/business/2020/feb/25/jp-morgan-chase-loans-fossil-fuels-arctic-oil-coal.

% Rachel Koning Beals, Bank of America Joins Big U.S. Banks That Won't Finance Oil in the Arctic Refuge Trump Opened
to Drilling, MarketWatch (Dec. 5, 2020), https://www.marketwatch.com/story/bank-of-america-joins-big-u-s-banks-that-

wont-finance-oil-in-the-arctic-refuge-trump-opened-to-drilling-11606843342.

*! Valerie Volcovici, Republicans Urge Trump to Bar Banks from Shunning Fossil Fuel Loans, Reuters (May 8, 2020),
https://www.reuters.com/article/us-health-coronavirus-energy/republicans-urge-trump-to-bar-banks-from-shunning-

fossil-fuel-loans-idUSKBN22K2PU; Rachel Koning Beals, World’s Largest Asset Manager BlackRock Joins $41 Trillion
Climate-Change Investing Pact, MarketWatch, (Jan. 14, 2020), https://www.marketwatch.com/story/worlds-largest-

asset-manager-blackrock-joins-41-trillion-climate-change-investing-pact-2020-01-09.

32 Leslie P. Norton, More Banks Are Screening for ESG Risk in Underwriting, Survey Shows, Barron’s (Jan. 7, 2020),
https://www.barrons.com/articles/banks-screening-esg-risk-underwriting-borrowing-fitch-515784152982mod=article inline.

» Joint Antitrust Statement Regarding COVID-19 and Competition in Labor Markets, Federal Trade Commission (Apr.
2020), https://www.ftc.gov/system/files/documents/advocacy documents/joint-statement-bureau-competition-federal-

trade-commission-antitrust-division-department-justice/statement on coronavirus and labor competition 04132020
final.pdf.

 Barak Orbach, Hub-and-Spoke Conspiracies, 15 Antitrust Source 1, 1 (2016).
3 Id.

% In re Toys “R” Us, Inc., 126 ET.C. 415, 574-75 (1998), aff d, TRU, 221 E3d 928.
7 Id. at 574.

* Orbach, supra at 1.

¥ Green America, https://www.greenamerica.org/better-banking (last visited Jun. 12, 2021); Fossil Banks,
https://www.fossilbanks.org/ (last visited Jun. 12, 2021).
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* Sierra Club, Fossil Free Financing, https://www.sierraclub.org/dirty-fuels/fossil-free-financing (last accessed Jun. 12, 2021).

4! Sierra Club, Following Goldman Sachs and JPMorgan Chase Announcements, Wells Fargo Rejects Funding for Arctic

Drilling (Mar. 2, 2020), https://www.sierraclub.org/press-releases/2020/03/following-goldman-sachs-and-jpmorgan-
chase-announcements-wells-fargo-rejects.

> Beals, supra at 27.
* City of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 570 n.34 (11th Cir. 1998).
“Id. at 572.

* Laura Hunt, ‘Stranded Assets’ Risk Rising With Climate Action and $40 Oil, Washington Post (Apr. 12, 2020),
https://www.washingtonpost.com/business/energy/stranded-assets-risk-rising-with-climate-action-and-40-0il/2020/09/18/
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%29 U.S.C. §1001(a) (2018).

7 See id. § 1003.

¥ 1d. §1001(b).

#1d. § 1001(a).

0 1d. § 1001(b).

SHd.

21d. § 1104(a)(1).

3 1d. § 1104(a)(1)(B).

29 US.C. § 1132(d)(1).

> Vigeant v. Meek, 953 F.3d 1022, 1029 (8th Cir. 2020) (internal quotation marks omitted).

% U.S. Airways, Inc. v. McCutchen, 569 U.S. 88, 100-01 (2013) (quoting Curtiss— Wright Corp. v. Schoonejongen, 514 U.S. 73,
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8 Id. at 320.

%% Conkright v. Frommert, 559 U.S. 506, 517 (2010) (first quoting Aetna Health Inc. v. Davila, 542 U.S. 200, 215 (2004); then
quoting Varity Corp. v. Howe, 516 U.S. 489, 497 (1996)).
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extending remedies not specifically authorized by its text.” Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 209
(2002) (quoting Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 147 (1985)).

¢! Exec. Order No. 13,868, § 5(b), 84 Fed. Reg. 15,495, 15,497 (Apr. 15, 2019).

62 Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 39113 (proposed June 2020) (to be codified at 29 C.ER. pt.
2550.

o Id.

4 Id.

6> 85 Fed. Reg. 72846 (November 13, 2020).

% Exec. Order No. 13990, 63 Fed. Reg. 7,037 (Jan. 20, 2021).

7 U.S. Department of Labor Statement Regarding Enforcement of Its Final Rules on ESG Investments and Proxy Voting By

Employee Benefit Plans, (Mar. 10, 2021), https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-regulations/laws/erisa/state-
ment-on-enforcement-of-final-rules-on-esg-investments-and-proxy-voting.pdf.
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% Exec. Order No. 14,030, § 4(b) 86 Fed. Reg. 27,967, 27,968-69 (May 20, 2021); see also Employee Benefits Security
Administration, Department of Labor, Implementing Executive Orders 13990 and 14030, RIN 1210-ACO03 (Spring 2021),
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202104&RIN=1210-ACO03.

70 See Interpretive Bulletin Relating to the Fiduciary Standard Under ERISA in Considering Economically Targeted
Investments, 29 C.ER. § 2509.2015-01 (2020) (setting forth the Department of Labor’s interpretation of 29 U.S.C. §§ 1103-
04 in response to inquiries regarding the legality of ESG investing by administrators of employee benefit plans).

7! See Matter of Rothko’s Estate, 372 N.E.2d 291 (1977) (holding that a fiduciary who was the trustee of a deceased artist’s
estate breached his duty to act in the sole interest of the beneficiaries when he sold all the artist’s paintings to a gallery of
which he was an officer with a motive to “seek aggrandizement of status”); see also Conway v. Emeny, 96 A.2d 221, 225
(Conn. 1953) (noting that a trustee who does “not act for personal advantage,” and instead is “motivated by a desire to
assist a worthy project,” still violates the fiduciary duty of loyalty).

72 ].B. Maverick, What Is the Average Annual Return for the S¢»P 5007, Investopedia (Feb. 19, 2020),
https://www.investopedia.com/ask/answers/042415/what-average-annual-return-sp-500.asp.

7 Lawrence Carrel, Passive Management Marks Decade of Beating Active U.S. Stock Funds, Forbes (Apr. 20, 2020),
https://www.forbes.com/sites/lcarrel/2020/04/20/passive-beats-active-large-cap-funds-10-years-in-a-row/?sh=5181391c47b0.

" E.g., Jeftrey Carrado, Sean Kruzel, and Evan Schnidman, Active Management Is in Trouble (Again), Portformer & Passiv.
AT (June 2020), https://www.portformer.com/active-management-trouble-white-paper/.
7> See, e.g., Christine Idzelis, Active Funds Dominate ESG—But Their Market Share Is Slipping, Institutional Investor

(Sept. 30, 2020), https://www.institutionalinvestor.com/article/b1nlkhzs80xh42/Active-Funds-Dominate-ESG-But-Their-
Market-Share-Is-Slipping.

7629 US.C. § 1104(a)(1) (emphasis added).

77 LaRue v. DeWolff, Boberg & Associates, Inc., 552 U.S. 248, 256 (2008); see also, e.g., Braden v. Wal-Mart Stores, Inc., 588
E3d 585, 593-94 (8th Cir. 2009) (finding that plan participant had standing under § 502(a)(2) for breach of fiduciary duty
based on Wal-Mart’s alleged failure to adequately evaluate the investment options included in its 401(k) plan); Falberg v.
Goldman Sachs Grp., Inc., 2020 WL 3893285, at *8 (S.D.N.Y. July 9, 2020) (denying a motion to dismiss for lack of standing
when plan participants brought suit under §$ 502(a)(2) and 502(a)(3) for breach of fiduciary duty based on relative under-
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78 Audrey Cher, Sustainable Funds Are Outperforming Their Peers During the Pandemic, BNP Paribas Says, CNBC (June 2,2020),
https://www.cnbc.com/2020/06/02/esg-funds-outperforming-peers-during-coronavirus-pandemic-bnp-paribas.html.

7 See, e.g., Falberg, 2020 WL 3893285, at *9 (noting that a fiduciary’s choice of investment funds which had underper-

formed peer funds over a 10-year period was evidence of a violation of a fiduciary’s “continuing duty of some kind to mon-
itor investments and remove imprudent ones”).

929 US.C. § 1132(2)(2) & (3).
81 1d. §§ 1132(a)(2) & (3), 1109.
82 Harley v. Minnesota Min. and Mg. Co., 284 E3d 901, 907 (8th Cir. 2002).

8 See, e.g., Varity Corp. v. Howe, 516 U.S. 489, 512 (1996) (“Th[e] structure [of section 502] suggests that” § 502(a)(3) acts
as a safety net, “offering appropriate equitable relief for injuries caused by violations that § 502 does not elsewhere ade-
quately remedy””); Pfahler v. Nat'l Latex Prod. Co., 517 E3d 816, 834 (6th Cir. 2007) (holding that, “because plaintifts [were]
entitled to seek relief under § 502(a)(2)” for their alleged fiduciary breaches, they could “not bring suit for these same
actions under § 502(a)(3). Section 502(a)(3) is a catch-all provision which permits individual beneficiaries to bring suit for
equitable relief”). But see Falberg, 2020 WL 3893285 (allowing a suit to proceed under both §§ 502(a)(2) and (a)(3)).

8 ERISA defines a “participant” as “any employee or former employee ... or any member or former member of an employee
organization, who is or may become eligible to receive a benefit of any type from an employee benefit plan ... or whose
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8 1d. § 1002(21)(A); see also Mertens v. Hewitt Assocs., 508 U.S. 248, 252 (1993).
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8 Coyne & Delany Co. v. Selman, 98 F.3d 1457, 1466 (4th Cir. 1996) (finding that company had standing as a fiduciary
because it had power to appoint, retain, and remove plan fiduciaries, and this constituted “management or administration
of a plan within the meaning of § 1002(21)(A)”).

% See, e.g., Pilkington PLC v. Perelman, 72 E3d 1396, 1401 (9th Cir. 1995) (noting that 9th Circuit has moved toward a
stricter reading of whether the categories of persons authorized to sue under § 502 are exclusive); Tuvia Convalescent Ctr.,
Inc. v. Nat’l Union of Hosp. & Health Care Emps., 717 F.2d 726, 730 (2d Cir. 1983) (holding that employer is not entitled to
bring suit under § 502(a)(2) because it is not expressly named in ERISA).

8 Raymond B. Yates Profit Sharing Plan v. Hendon, 541 U.S. 1, 5 (2004).
8 Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 140 (1985).
% LaRue, 552 U.S. at 260 (Thomas, J., concurring).

°! To meet the requirements for Article III standing, a plaintiff bringing a suit under ERISA bears the burden of showing:
(1) an injury in fact that is “concrete and particularized” and “actual or imminent,” (2) that the injury is “fairly traceable to
the challenged conduct of the defendant,” and (3) that the injury is likely to be redressed by a favorable decision. Spokeo,
Inc. v. Robins, 136 S.Ct. 1540, 1547-48 (2016).

°> Harley, 284 E.3d at 907 (holding that no injury in fact existed when alleged imprudent investment and loss to defined
benefit plan did not affect the rights of participants because the plan had a substantial surplus before and after the breach).

% LaRue, 552 U.S. at 256.

¢ Id. at 255. For an example of this type of injury in fact in § 502(a)(2) fiduciary breach cases, consider Rogers v. Baxter
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%663 F.3d 210, 217 (4th Cir. 2011). See also Nelson v. Hodowal, 512 E3d 347, 350-51 (7th Cir. 2008) (applying securities
law causation analysis to loss causation under § 409(a) and noting that a non-disclosure that does not relate to the value of
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ity under section 409(a)).
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