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Dear Chairman Lankford, Ranking Member Speier, and Members of the Subcommittee, 

Thank you for providing a forum where I may present my concerns regarding the 

regulations enacted by the IRS and Department of Health and Human Services to implement the 

Affordable Care Act (“ACA”). The Department of Health and Human Services defines an 

exchange to include any state-established or federally-facilitated health insurance exchange, and 

the IRS adopted the Department’s definition for its entire set of regulations implementing the 

ACA. This definition overlooks the critical differences between state-established and federally-

facilitated exchanges under the ACA’s subsidy provisions in Section 36B of the Internal 

Revenue Code. The statute provides subsidies for certain individuals who buy insurance on a 

state-established exchange but not on a federally-facilitated exchange. These subsidies have 

significance outside of just spending taxpayers’ money: the federal government’s payment of a 

subsidy may trigger a substantial penalty for the payee’s employer. The State of Oklahoma’s 

decision—as well as decisions by 34 other states—not to establish an exchange should have 

prevented substantial federal spending as well as significant compliance costs both for the states 

as employers and for private employers. The conflict between the statute’s provisions and the 

IRS’s definitions led to my office choosing to litigate the matter, and it warrants your concern. 

The ACA’s Exchanges, Subsidies, and “Shared Responsibilities” 

Title I, Subtitle D, Parts II and III of the ACA call for the creation and operation of 

markets, referred to in the Act as “Exchanges,” where individuals may purchase health 

insurance. Section 1311 of the ACA provides for the establishment of an Exchange by a State. 

21. Section 1321(c) of the ACA provides for a federally-facilitated Exchange. 

In the case of an individual who meets certain criteria including a household income 

requirement, Title I, Subtitle E, Part I, Subparts A and B of the ACA effectively provide for 



subsidizing that individual’s health insurance coverage if the individual purchases it on an 

Exchange established by a State. The subsidy consists of an “advance payment” from the 

Treasury under the conditions established in Sections 1401, 1411 and 1412 of the Act to the 

issuer of the health insurance coverage. The Treasury makes the advance payment in an amount 

equal to an estimate by the Exchange of the size of the tax credit to be taken against the payee’s 

income tax under Section 36B of the Internal Revenue Code. Section 36B(b) provides a formula 

for computing the amount of the Premium Tax Credit for each month of the taxable year. 

Section 1501 of the ACA added Section 4980H to the Internal Revenue Code. Section 

4980H potentially applies to any “applicable large employer,” defined as an employer that 

employed on average 50 or more full-time equivalent employees on business days during the 

prior year. The requirements imposed on a large employer under Section 4980H trigger if and 

only if an “advance payment” has been or could have been made or a “premium tax credit” has 

been or could be allowed to or on behalf of one of the employer’s full time employees. When 

Section 4980H triggers with respect to a large employer, it imposes a significant assessment that 

may be as much as $2,000 for every full-time employee at the company less a thirty employee 

allowance. The only way the employer may avoid the payment is to have arranged in advance to 

make available insurance coverage to full-time employees and their dependents. The insurance 

must provide “minimum essential coverage” that meets a regulation-set “minimum value” 

through an “eligible employer-sponsored plan” at a cost satisfying standards of “affordability” 

under the Act. In addition, the Act imposes other significant obligations such as detailed 

reporting requirements on employees. 

Section 4980H thus imposes significant compliance costs and possibly even direct 

payment obligations on employers. Yet Section 4980H only triggers when the Treasury makes an 



advance payment or an individual takes a premium tax credit. Under the ACA, these events 

should only occur when individuals purchase insurance on an Exchange established by a State. 

The IRS Regulation and Oklahoma’s Litigation 

On May 18, 2012, Treasury issued a final regulation that incorporated the definition of 

“Exchange” found in final regulations issued by the Department of Health and Human Services 

on March 25, 2012. The Department of Health and Human Services defines “Exchange” to 

include a federally-facilitated Exchange, which would be broader than just the category of State-

established Exchanges. Thus, the Treasury can be expected to permit advance payments on 

behalf of individuals who have not enrolled in insurance through an Exchange established by a 

State. Further, the Treasury and the IRS can be expected to permit some individuals to take 

premium tax credits under Section 36B of the Internal Revenue Code despite not having enrolled 

in insurance through a State-established Exchange. 

Not only does this result conflict with the ACA, but the regulators ignored public 

comment pointing the problem out. Public comments in response to the proposed regulations 

stated clearly that the regulations would cause advance payments to be made and premium tax 

credits to be allowed even if individuals only had coverage through federally-facilitated 

exchanges. For example, one comment noted that 

[n]owhere within the [statute] is an Exchange created under 

Section 1321 mentioned regarding eligibility of the premium tax 

credit. Again, the IRS does not have the authority to expand access 

to a premium tax credit beyond what is clearly written within 

PPACA. 

The Treasury brushed aside critical comments with only the most cursory analysis. 

Nowhere does the notice indicate that the Treasury considered contrary evidence or legal 

considerations. Thus, the Treasury’s regulation appears geared more toward enacting the 

agency’s own policies than acting as a faithful agent of Congress. 



My office had previously filed a lawsuit against various officials in the federal 

government out of concerns that the ACA contained unconstitutional provisions and conflicted 

with the Oklahoma Constitution’s guarantee that a person may not be coerced into participation 

in any health care system. While the United States Supreme Court’s opinion in National 

Federation of Independent Business v. Sebelius dealt with some of the issues raised by my office, 

the IRS’s flawed, unconsidered regulations became final after the Supreme Court had already 

begun deliberation. Fortunately, because my office did not join the larger set of lawsuits before 

the Supreme Court last year, we had the opportunity to amend our complaint on September 19, 

2012, to obtain relief. Rather than correct its improper regulations, the federal government 

moved to dismiss the State of Oklahoma’s complaint. The outcome of that motion is currently 

pending in district court in the Eastern District of Oklahoma. 

We have also filed a notice to the court concerning the administration’s recent decision to 

delay implementation of Section 4980H for a year. The administration’s justification for the 

delay cited numerous complaints from employers about the burdens imposed on them by the 

ACA. The delay therefore confirms my office’s concerns: exactly where these burdens fall is a 

serious matter, and if the ACA exempts employers in states foregoing the establishment of their 

own Exchanges, that exemption should be recognized and enforced. The ACA represents one of 

the most sweeping reforms of an entire corner of American industry—actually, American life—

ever contained in one bill. Regulators implementing such a broad statute should not take 

limitations imposed by Congress lightly. We hope to obtain relief through the justice system, but 

we also welcome Congressional oversight being brought to bear on these agencies. 



Thank you for affording me the opportunity to present these concerns. Please see attached 

some of our key filings from the litigation, including our amended complaint, our response to the 

federal government’s motion to dismiss, and notices we have filed with the court. 
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