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Your 
Property 
or 
Theirs?
The convoluted process property owners face 
when their property is seized for 
federal forfeiture

Criminal 
Forfeiture

Criminal forfeiture requires a criminal conviction and is 
part of a criminal sentence handed down by a judge.

Civil forfeiture can proceed without an arrest or 
criminal charges, and without ever going to court. 

If any third parties (other than 
the defendant) have an interest 
in the property, they must wait 
until after the court has entered 
the forfeiture order to file a 
claim in an ancillary proceeding.

Third-party property owners must 
petition the court within 30 days of 
the final publication of the forfeiture 
order, or their receipt of the notice, 
whichever is earlier.

Third-party property owners 
must pay for their own legal 
representation and may conduct 
discovery, if court allows it.

If third-party property owner meets their 
burden, court will amend forfeiture 

order and order their property returned.

State, county, 
or city seized 
your property.

Referred to feds for equitable sharing, 
see www.ij.org/equitable-sharing.

Feds seized 
your property.

Requires conviction (govt proves 
beyond a reasonable doubt that 
the defendant is guilty of a crime) 
to proceed with forfeiture.

After guilty verdict or plea, govt 
must prove by a preponderance of 
the evidence that the property was 
connected to defendant's crime.

If govt meets its burden, court enters 
preliminary order of forfeiture.

At sentencing, preliminary 
forfeiture order becomes final.

Third-party property 
owners

Criminal defendant

Criminal defendants may appeal 
to overturn a criminal forfeiture.

Third-party property owners must
show that they are the rightful
owner of the property or a bona
fide purchaser who didn’t know it 
was subject to forfeiture.

Criminal defendants have a right 
to counsel, Fifth Amendment 
rights, and other important rights 
that do not apply to civil 
proceedings, including a 
presumption of innocence.

State law criminal 
forfeiture process.

State, county, 
or city seized 
your property.

Referred to feds for equitable sharing, 
see www.ij.org/equitable-sharing.

Applies if the property is seized 
for customs violations, such as:

• Illegal imports
• Vehicles used in controlled    
 substances o�ense
• Monetary instruments such as  
 cash or traveler's checks.Governs all 

non-customs
 federal forfeitures

CAFRA
Process 

Is this a federal 
adoptive forfeiture from 
a local or state agency?

Yes No

Fed agency has 90 days 
from date of seizure to 
send notice of seizure 
and intent to forfeit to 
interested parties.

Fed agency has 60 days 
from date of seizure to 
send notice of seizure 
and intent to forfeit to 
interested parties.

Did the agency give 
notice by the deadline?

Customs 
“Carve
Out” 

Process

Property owner must file a claim 
and post a 10% cost bond ($5,000 
maximum) within 20 days of first 
publication.

Property owner did not 
file timely claim and post 

bond within 20 days.

Property owner files a timely 
claim and pays bond. Case is 
referred for judicial forfeiture.

All property owners who 
wish to go to court must 
file a claim with the agency:

• 35 days after the date of    
 mailing of the notice      
 letter; or

• 30 days from the date of   
 the last publication in a     
 newspaper or on         
 www.forfeiture.gov.

Did you file your claim 
with the agency in time?

Agency rulings on 
adminstrative petitions 
are almost never subject 
to judicial review.

Was your administrative 
petition granted? 

Feds seized 
your property.

Administrative 
Forfeiture

Yes

No

Yes

No

Yes

No

YOU LOSE
Property Forfeited

Govt has no deadline (other than the 
statute of limitations) to commence 
forfeiture proceedings, and the only 
notice required is publication in a 
newspaper or on www.forfeiture.gov.

Courts rarely 
enforce this 

deadline
Because agencies can 
re-seize the property.

Do you want your case to 
go to court and be decided 

by a neutral judge?

YOU LOSE
Property Forfeited

Property owner may 
simultaneously file a claim 
and an administrative petition.

YOU WIN, 
BUT THERE 
IS A CATCH

The agency can decide 
to return all or part of 

the seized property at its 
own discretion.

Is the forfeiting 
agency CBP?

Yes

No

YOU LOSE
Property Forfeited

Property owner 
has 60 days to 
file a claim after 
final agency 
ruling in order 
to go to court.

Did you file your claim 
under penalty of perjury?

YOU LOSE
Property Forfeited

Yes

No

Do you want the agency 
that seized your property 

to decide your case?

Did you file your 
administrative petition in time?

Yes

No
YOU LOSE

Property Forfeited

Property owners who wish to 
have the seizing agency 
decide their case must file an 
administrative petition with 
the agency within 30 days.

Are you satisfied with 
the agency’s ruling? 

Agency rules on petition.

No

Yes

Claim is referred to 
the U.S. Attorney for 

judicial forfeiture.

Agency returns 
 1% to 100% 

of your 
property.

All civil forfeiture cases begin as administrative 
forfeitures—which are handled by the seizing agency (DEA, 
CBP, etc.), not a court—and the vast majority end here too.

Process varies by state, 
see www.ij.org/pfp3.

Did you file your 
administrative petition 

under penalty of perjury?

Yes

No

You must 
supplement 
your petition 
or it will be 

denied.

(Civil) Judicial 
Forfeiture

Any referred claims go to U.S. Attorney 
for judicial forfeiture proceedings.

CAFRA
Process 

Customs 
“Carve
Out”

Process

Property owner must file a 
claim with the court within 30 
days of receiving notice of the 
forfeiture complaint.

Property owner must file an 
answer within 21 days of 
filing their claim in court.

Govt must file a forfeiture 
complaint in court or include the 
property in a criminal indictment. It 
has no deadline to file, other than 
the 5-year statute of limitations.

Property owner must file a claim in 
court before the deadline specified 
in the notice (at least 35 days).

Property owner must file an 
answer within 21 days of filing 
a claim in court. 

Govt need only show probable 
cause that the property was 
connected to a crime. Govt may use 
hearsay to show probable cause.

Govt must file a forfeiture 
complaint in court or include 
the property in a criminal 
indictment within 90 days of 
the agency receiving the claim.

Unless property owner’s primary 
residence is subject to forfeiture, 
property owner must pay for their 
own attorney.

Govt must prove by a preponderance 
of the evidence that the property is 
connected to a crime. The crime need 
not be charged or prosecuted, nor 
does the government need to allege 
that the crime was committed by you.

Property owner must pay for their 
own legal representation.

Yes

No

Did govt file a forfeiture 
complaint in time?

Yes

No

Did you file your claim 
with the court in time?

Yes

No

Did you file your 
answer in time? 

Yes

No

Did you file your claim 
with the court in time? 

Yes

No

Did you file your 
answer in time?

Property owner must prove by a 
preponderance of the evidence that 
they are an “innocent owner” or that 
the forfeiture is grossly disproportional 
to the alleged crime.

Property owner must prove by a 
preponderance of the evidence that 
the forfeiture is either not warranted 
or is grossly disproportional to the 
alleged crime. 

Depending on the relevant forfeiture 
statute, an “innocent owner” defense 
is sometimes not available.

Did govt meet 
its burden?

Yes

No

Did govt meet 
its burden?

Yes

No

Did you meet 
your burden?

Yes

No

Did you meet 
your burden?

Yes

No

YOU WIN
Your property 

is given
 back

YOU LOSE
Property Forfeited

YOU LOSE
Property Forfeited

YOU LOSE
Property Forfeited

YOU LOSE
Property Forfeited

YOU LOSE
Property Forfeited

A property owner can opt out of administrative 
forfeiture and have their case heard by a judge, but 

very few civil forfeiture cases make it to court.

YOU WIN, 
BUT THERE 
IS A CATCH

You may still have to sue 
the govt to get your 

property back.


