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IMPROVING GOVERNMENT ACCOUNTABILITY
AND TRANSPARENCY

Monday, May 3, 2021

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND REFORM,
Washington, D.C.

The committee met, pursuant to notice, at 11:04 a.m., in room
2154, Rayburn House Office Building, Hon. Carolyn B. Maloney
[chairwoman of the committee] presiding.

Present: Representatives Maloney, Norton, Lynch, Connolly,
Krishnamoorthi, Raskin, Mfume, Tlaib, Porter, Bush, Wasserman
Schultz, Johnson, Sarbanes, Speier, DeSaulnier, Quigley, Jordan,
Grothman, Gibbs, Higgins, Norman, Keller, Biggs, Clyde, Franklin,
Fallon, Herrell, and Donalds.

Chairwoman MALONEY. The committee will come to order. With-
out objection, the chair is authorized to declare a recess of the com-
mittee at any time. I now recognize myself for an opening state-
ment.

Today’s hearing will examine legislative proposals to improve
government accountability and transparency. Enacting these com-
monsense bipartisan reforms would improve efficiency, combat
waste, fraud, and abuse, and build public trust in the Federal Gov-
ernment. The work of inspectors general is critical to each of these
goals. I introduced the IG Independence and Empowerment Act to
ensure that inspectors general can perform their jobs free from po-
litical retaliation and that they have the tools needed to perform
thorough investigations.

This comprehensive package includes my bill that would protect
IGs from being fired just for doing their jobs, and would only allow
an IG to be removed for cause based on a defined list of legitimate,
nonpartisan reasons.

This package also includes bills introduced by several committee
members, including Government Operations Subcommittee Chair-
man Connolly, Committee Vice Chair Gomez, and Congresswoman
Porter. I want to thank each of them for their hard work on these
reforms.

Many of these proposals have historically enjoyed bipartisan sup-
port, such as giving IGs the ability to compel testimony from con-
tractors and former Federal employees.

Another bill we will be considering is the Periodically Listing Up-
dates to Management Act, also known as the PLUM Act. With the
support of Chairman Connolly and Congressman Sarbanes, we in-
troduced this bill as part of Sunshine Week back in March. This
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bill would provide the American people with timely and trans-
parent information about senior government officials.

During Sunshine Week, I also introduced the bipartisan Federal
Advisory Committee Transparency Act, with Ranking Member
Comer. This bill would close loopholes that agencies have often
used to avoid making the work of these advisory committees trans-
parent to the public. I am grateful to the ranking member for his
continued support on this much-needed reform.

Today, we will also discuss the Accountability for Acting Officials
Act, Congresswoman Porter’s bill, to amend Federal vacancies law.
I support this important bill which would clarify and strengthen re-
quirements around who can serve as an acting official and for how
long. When a Senate-confirmed position is vacant, the bill would
also increase transparency with new requirements for agencies to
notify Congress about vacancies and for acting officials to testify
regularly before Congress.

Finally, protections for whistleblowers need to be strengthened to
preserve the crucial role these Federal employees play in holding
the government accountable, including by providing information to
Congress. These reforms have always received strong bipartisan
support. That is why I'm pleased to announce that Representatives
Mace, Connolly, Speier, Johnson, Rice, and I are introducing the
Whistleblower Protection Improvement Act today.

This bill would clarify that no Federal employee, including the
President or Vice President of the United States, may interfere
with or retaliate against a whistleblower for sharing information
with Congress. The bill would provide Federal whistleblowers with
faster legal recourse for retaliation claims and would allow whistle-
blowers who take a claim to court to have their case heard by a
jury.

I look forward to hearing from today’s panel of nonpartisan ex-
perts on these topics and our proposed reforms. Today’s hearing is
the first step in the legislative process. Going forward, I hope to
work with the ranking member and all members of the committee
to pass these bills out of the committee and enact them into law.

I now recognize Mr. Gibbs for an opening statement.

Mr. GiBBS. Thank you, Chairman Maloney, for holding this im-
portant hearing today. And thank you to all the witnesses for testi-
fying.

Transparency and accountability in government is essential. Citi-
zens deserve to know what is really happening in their government
and not months or years later after elected officials or unelected
bureaucrats can escape the consequences. Otherwise, the account-
ability built into elections is not as robust as it should be. The lack
of transparency and politicians avoiding accountability are major
factors why the American people feel so disconnected and ignored
by Washington.

President Biden’s address to Congress last week in his first 100
days of office is a prime example. When he campaigned, President
Biden promised a return to normalcy and a commitment to bipar-
tisan solutions. What we have seen since inauguration day and
what we’ve heard about the President’s plan last week, have been
anything but that. We haven’t seen a return to normalcy at all.
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What we’ve seen is some of the most radical and costly left-wing
proposals this country has ever seen.

President Biden has proposed to spend $6 trillion, mostly on so-
cialist initiatives, ignoring the bipartisan consensus on common-
sense policies such as infrastructure. Government under President
Biden will control every aspect of our lives. Meanwhile, many chil-
dren have not attended full-time, in-person school since March of
last year. Fifty percent of our schools have not fully reopened.

Some of the legislation before us today is more of the same par-
tisan agenda, such as the legislation that was part of Speaker
Pelosi’s and Representative Adam Schiff’s Protecting Our Democ-
racy Act last year. That was a 158-page campaign document pre-
tending to be legislation, commissioned by Speaker Pelosi and in-
troduced during the last weeks before the 2020 election to politi-
cally damage President Trump. It was referred primarily to this
committee and included two bills, the Inspector Generals Independ-
ence Act and the Accountability for Acting Officials Act, that led
to the largest bill before us today, the Inspector Generals Inde-
pendence Empowerment Act. It was referred to eight Democrat-
controlled committees last term, not one which took it up seriously,
held a legislative hearing, or marked it up.

I sincerely hope that legislation in this bill is not being promoted
once more to play partisan politics, only this time to divert voters’
attention away from the Biden administration’s border crisis and
the Democrats’ other disastrous, debt-crippling policies.

Some of us on the other side of the aisle have supported and
even cosponsored some of the other legislation before us today, in-
cluding, for example, the Federal Advisory Committee Trans-
parency Act, which Ranking Member Comer is the leading Repub-
lican cosponsor. I hope we can focus on those commonsense meas-
ures that have real promise for bipartisan consensus, not the cam-
paign leftovers pulled from the Speaker’s and Mr. Schiff's Pro-
tecting Our Democracy Act.

And since some of our business today involves inspector generals
issues, I hope we can use this hearing to help get to the bottom
of what went wrong with the Election Assistance Commission’s In-
spector General’s Office last year. That office utterly failed to inves-
tigate what would seem to be an unlawful $35 million contract
awarded by former California Secretary of State Alex Padilla to
then Presidential candidate Joe Biden’s main election campaign ad-
visory firm out of the CARES Act funds, of all things. The EAC’s
Inspector General is not only IG unable to investigate clear
wrongdoings.

Many small inspectors generals office do not have the staffing or
resources to conduct investigations and substantiate allegations of
wrongdoing. If an inspector general’s office does not have the staff-
ing to conduct rigorous investigations into credible allegations, then
it does not have the resources to function. Inspector general’s of-
fices should not be passthrough entities with no ability to oversee
contractors hired to do the IG’s job.

I am hopeful my Democratic colleagues can stop the partisan at-
tacks on the Trump administration and focus on ensuring our in-
spectors generals are able to conduct robust oversight to better
hold individuals accountable for wrongdoing.



I yield back my time.

Chairwoman MALONEY. I now recognize Mr. Connolly for two
minutes for an opening statement.

Mr. Connolly.

Mr. CoNNOLLY. Thank you, Madam Chairman, and thank you so
much for holding this hearing on such an important subject.

Our Subcommittee on Government Operations held a critical
hearing on this subject just last week. The IGs lead offices and re-
cover overpayments by government agencies. They identify risks
and program improvement areas and root out fraud, waste, and
abuse and gross mismanagement.

As I noted at that hearing, in Fiscal Year 2020 alone, the 75 Fed-
eral offices of the Inspectors General collectively identified $33.3
billion in potential savings from audit reports and $19.7 billion ac-
tually recovered, amounting to a $17 return for every dollar we ac-
tually invest in the IGs. Their independence is critical.

President Trump executed a rash of politically motivated retalia-
tory personnel moves against Federal IGs who were investigating
actions of his administration. Mr. Trump would not say why he
was removing these IGs, but the motivation was fairly clear. It was
blatant retaliation. Mr. Trump would remove an IG and replace
him or her with his own political appointee, sometimes dual
hatting an individual who would concurrently serve within the
agency he or she was ostensibly assigned to oversee.

As the GAO testified, the independence of IGs is critical, abso-
lutely critical, to their effectiveness and to transparency and ac-
countability. The legislation that we’re looking at, that we’re intro-
ducing, is designed to do just that. It protects whistleblowers. It
protects the independence of IGs, and codifies how an IG could be
removed and strengthens their role, which will help the American
taxpayer and make our government more accountable and efficient.
I support the legislation in front of us and look forward to the hear-

ing.

I yield back. Thank you, Madam Chairwoman.

Chairwoman MALONEY. The gentleman yields back.

I would like to introduce our witnesses. Our first witness is
James-Christian Blockwood, who is executive vice president at the
Partnership for Public Service. Next, we will hear from Elizabeth
Hempowicz, who is the director of Public Policy at the Project on
Government Oversight. And we will hear from Rudy Mehrbani,
who is senior advisor at the Democracy Fund. And last but not
least, we will hear from Zack Smith, who is a legal fellow at The
Heritage Foundation.

The witnesses will be unmuted so we can swear them in.

Please raise your right hands.

Do you swear or affirm that the testimony you're about to give
is the truth, the whole truth, and nothing but the truth, so help
you God?

Let the record show that the witnesses answered in the affirma-
tive.

Thank you. Without objection, your written statements will be
made part of the record.

With that, Mr. Blockwood, you are now recognized for your testi-
mony. Mr. Blockwood.
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STATEMENT OF JAMES-CHRISTIAN BLOCKWOOD, EXECUTIVE
VICE PRESIDENT, PARTNERSHIP FOR PUBLIC SERVICE

Mr. BLoCKWOOD. Thank you, Chairwoman Maloney, Ranking
Member Gibbs, and members of the committee, for inviting me
here today. I'm James-Christian Blockwood, executive vice presi-
dent at the nonpartisan, nonprofit Partnership for Public Service.
Our mission is simply to make government work better and inspire
people to serve. I welcome the opportunity to be here today to dis-
cuss with you about accountability and transparency in govern-
ment and how progress on these goals is necessary to the mod-
ernization and effectiveness of government.

Public trust in the Federal Government has been near historic
lows for more than a decade. To increase this level of trust, we
must work harder to show the American people that their govern-
ment is being held accountable through oversight and the checks
and balances that our Constitution envisions. Transparency helps
preserve liberty by letting the American people know how decisions
are being made and who is making decisions on their behalf in our
democratic system.

The topics this committee will discuss today, ranging from pres-
ervation of government records to the role of inspectors general to
the protection of whistleblower rights, are all areas where, in the
past, after deliberation and debate, this committee has led Con-
gress to enact bipartisan legislation.

Through our work at the Partnership, we strive to ensure the
most competent and qualified individuals are in critical policy
roles, that the American people know who is serving them, and the
executive and legislative branches fulfill their mutual roles in fill-
ing key positions in government.

There are a few areas that I would like to highlight today. First,
Congress needs to take on the task of updating the Vacancies Act.
The statute was last updated in 1998 and has shown itself across
administrations from both parties to be confusing and often ineffec-
tive. A revisiting of the law on vacancies is necessary both to pre-
serve the advice and consent role of the Senate and to ensure the
effectiveness of government during inevitable vacancies of senior
political positions.

The Accountability for Acting Officials Act would make some
commonsense updates to the law. For example, clarifying that it
applies when an official is fired and ensuring Congress gets timely
notification of when vacancies occur and often who temporarily fills
those positions.

Second, the American people deserve better transparency into
who is serving them in the Federal Government, both in political
positions and top career positions. This information is currently
produced once every four years in what is known as the Plum
Book, the same way it has been produced since the 1950’s. And
every four years, it’s outdated by the time it’s published.

The Plum Book needs to be modernized, providing real-time, on-
line information on how our government is organized and who is
in key policymaking positions.

Third, the partnership asks the committee to consider that one
reason why there may be so many vacancies and it’s difficult to
keep up with appointees is that we simply have too many political
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appointees in our government. Any incoming President is respon-
sible for filling more than 4,000 political appointees, of which 1,200
require Senate confirmation. This number of appointees is higher
than in any other modern democracy.

The Partnership urges the Congress to take up the same effort
it did in 2011 when it worked on a bipartisan basis to reduce the
number of appointees subject to Senate confirmation.

Thank you again for the opportunity to discuss these and other
issues related to accountability and transparency.

Chairwoman MALONEY. Thank you.

Mr. BLockKwoOD. The Partnership for Public Service stands
ready to help you find nonpartisan, commonsense solutions to the
major management challenges facing our government. And in light
of Public Service Recognition Week, please allow me to extend my
thanks to all public servants around our country. And, of course,
Members of Congress and your staff are also public servants, so I
thank you for your service as well.

I can think of no better way to start Public Service Recognition
Week than by having today’s discussion on how we can make gov-
ernment better serve the people. I'd also like to thank the team at
the Partnership that helped me prepare for this hearing. I look for-
ward to the discussion and answering any questions you may have.

Chairwoman MALONEY. Thank you so much. The gentleman
yields back.

Ms. Hempowicz, you're now recognized for your testimony.

STATEMENT OF ELIZABETH HEMPOWICZ, DIRECTOR OF
PUBLIC POLICY, PROJECT ON GOVERNMENT OVERSIGHT

Ms. HEMPOWICZ. Chairwoman Maloney, Ranking Member Gibbs,
and members of the committee, thank you for inviting me to testify
today.

The legislation before you is critical if Congress is to address the
public’s growing concern about government corruption. I will focus
my remarks today on how these proposals will address gaps in cur-
rent law that leave whistleblowers exposed to retaliation, under-
mine the work of our inspectors general, and leave the executive
branch exposed to corruption and instability.

As this committee knows, whistleblowers expose wasteful or
fraudulent government spending, often leading to the recovery of
public money. Their disclosures also alert us to matters critical to
public health or where the government is abusing its power against
the people. But whistleblowers are often met with retaliation, and,
unfortunately, the legal system meant to deter and correct retalia-
tion is not working. At the end of the day, we ask whistleblowers
to put their livelihoods on the line with no guarantee that they will
be protected by the law.

The bipartisan Whistleblower Protection Improvement Act con-
tains numerous provisions that would address some of the most
consequential gaps in current law. If it is enacted, whistleblowers
will be able to fight back against many retaliatory investigations
and would be able to petition a jury of their peers for relief from
retaliation.
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Passing this legislation will also allow whistleblowers to protect
their anonymity more effectively. As you know, anonymity is the
single best way to protect against whistleblower retaliation.

Next, let’s consider the role that inspectors general play in the
fight for government accountability. Their work conducting over-
sight over executive branch programs and management continually
results in significant savings for taxpayers. IGs also expose when
political appointees or civil servants corruptly abuse the power of
the executive branch. However, most IGs don’t have the authority
they need to compel cooperation with their investigations outside
of their agency walls. That means that to evade accountability, a
corrupt actor only needs to leave government to effectively shut
down an IG inquiry into their behavior.

Furthermore, IGs themselves are also exposed to retaliation be-
cause they can be fired by the President for any reason. This
makes no sense, especially when you consider how exposing govern-
ment inefficiency and corruption is unlikely to win the favor of po-
litical leadership.

While some may argue that protecting IGs from retaliatory re-
movals would be unconstitutional, I want to note that the Supreme
Court recently had a chance to weigh in on the matter more broad-
ly. The Court’s majority went out of its way to highlight that in
some cases, these types of protections are appropriate. Our analysis
is that IGs are one such office where they would be appropriate
and constitutional, and the nonpartisan congressional Research
Service agrees. Passing the IG Independence and Empowerment
Act would not only grant IGs the authority it needs to aggressively
expose instances of government corruption but to also make it less
dangerous to exercise the independence required of them to fulfill
their important missions.

And, finally, I want to talk about how weaknesses in the law
that governs how the President selects temporary leaders for va-
cant executive branch offices leaves our government susceptible to
corruption and exposed to costly legal challenges. The Vacancies
Act was meant to protect both the President’s ability to keep gov-
ernment working when there are vacancies and to protect the Sen-
ate’s constitutional advice and consent role. But the law’s loopholes
now leave the executive branch exposed to exactly the kind of con-
centrated appointment power that our Founders intended to pre-
vent. These legal gray areas also have a major practical impact,
since actions taken by an individual whose appointment is ulti-
mately judged to be invalid under the Vacancies Act can be voided
by our courts.

The Accountability for Acting Officials Act would address some
of the most important gray areas in the Vacancies Act. It would en-
courage the timely nomination of qualified individuals from the
White House and clarify the boundaries to the executive’s power to
appoint temporary leadership. The modest reforms in this bill
would restabilize the legitimacy of government without improperly
limiting the President from carrying out their responsibilities.

To recap, right now, we ask Federal whistleblowers to put their
careers on the line to expose government wrongdoing, even though
we know the legal system will not adequately protect them. We ex-
pect our internal executive branch watchdogs to root out corruption
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without the tools they need to do so and while they’re exposed to
retaliation, and we have an executive branch that has too expan-
sively interpreted its authorities under the Vacancies Act in a way
that leads our executive branch exposed to corruption.

By addressing these problems, you can show your constituents
that you are serious about making sure that the executive branch
of government truly works for the people.

I strongly urge you to pass the legislation I highlighted today
and in my written testimony. Doing so would lead to a more effec-
tive, ethical, and accountable Federal Government that safeguards
constitutional principles, a goal that I think is shared by the mem-
bers of this committee, regardless of political affiliation.

Thank you for holding this important hearing. I look forward to
answering your questions.

Chairwoman MALONEY. Thank you.

Mr. Mehrbani, you are now recognized for your testimony.

STATEMENT OF RUDY MEHRBANI, SENIOR ADVISOR,
DEMOCRACY FUND

Mr. MEHRBANI. I'd like to thank Chairwoman Maloney, Ranking
Member Comer, and the entire community for the opportunity to
testify in support of reforms to enhance accountability and trans-
parency in the Federal Government.

These are unprecedented times. In addition to a global pandemic,
rising economic inequality, a national reckoning with racial injus-
tice, and a climate on the brink of collapse, the Nation is facing a
1crisis of confidence in its most foundational principle, the rule of
aw.

It’s not some theoretical concept. The rule of law underpins con-
stitutional values that are vital to how government operates, en-
suring that no one is above the law, that justice is administered
without favor or prejudice, that the powers of government work for
the benefit of the American people, not for the profit of those wield-
ing that power.

But we depend on government officials to uphold these values,
and they don’t police themselves. We need accountability and
transparency measures as a backstop. That’s why our Constitution
extended its system of checks and balances to personnel appoint-
ments, to ensure the rule of law and the spirit of public service is
preserved by those in government.

None other than Alexander Hamilton, known for believing in a
strong executive, said that conditioning the President’s appoint-
ment powers on the Senate’s advice and consent, quote, would be
an excellent check and prevent the appointment of unfit characters,
end quote, and that a President left to his own devices would fill
offices based on, quote, private inclinations and interests, end
quote.

As you know, Congress has supplemented the system with legis-
lation to protect against abuse and corruption. Reforms were adopt-
ed following periods of abuse in our history, like the Ethics in Gov-
ernment Act, Inspector General Act, and the Federal Vacancies Re-
form Act. Unfortunately, Presidents have increasingly exploited
loopholes in these laws for their own personal, financial, or political
benefit.
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To respond, we need a variety of reforms to close these loopholes
and shore up the guardrails that protect against abuse. The bills
being considered by this committee today, together with other key
ethics and anticorruption reforms, namely those in the Protecting
our Democracy Act and the For the People Act, are essential to re-
storing faith in our government.

Many consider the prior four years a time of unprecedented
abuse by the executive branch. Others would rightly point out that
Presidents and government officials have overreached before and
that weaknesses in our system predate 2016. Frankly, we don’t
need to agree on how to apportion blame to effectively respond.
Take vacancies and the overreliance on acting officials as an exam-
ple. We can all agree a few things are true. First, Presidents are
increasingly turning to acting officials to fill vacancies. President
Trump relied on acting officials to serve in his Cabinet more in his
first three years than the entire Presidencies of each of the past
five Presidents.

Second, the Senate confirmation process takes twice as long as
it did when President Reagan was in office, creating perverse in-
centives for Presidents trying to field their team.

And, third, Presidents are turning to creative and weakly prob-
lematic maneuvers [inaudible] moves that are inconsistent with the
spirit of the Federal Vacancies Reform Act, if not the letter of the
law.

Why does this matter? It’s problematic and disruptive for govern-
ment operations, and it eviscerates the system of checks and bal-
ances that serves to ensure appointees are qualified and account-
able. It’s worse when these abuses extend to inspector general posi-
tions. IGs are meant to serve as nonpartisan, independent watch-
dogs. Installing IGs with perceived, if not real conflicts of interest,
undercuts their role and raises doubts about the government’s com-
mitment to combating corruption.

The reforms under consideration by this committee would reduce
these kinds of abuses and provide democratic accountability in the
future. For example, the Accountability for Acting Officials Act, in-
troduced by Representative Porter, puts forward commonsense re-
forms to ensure that serving in the most powerful positions in the
executive branch have to report to Congress, and it limits the
length of time officials may act as agency heads to 120 days.

From my experience running a Presidential personnel office, 120
days to fill these leadership positions is a reasonable expectation.
And when the President nominates someone, the Senate should
duly consider them, which is why I also urge Congress to couple
reforms to the Vacancies Act which reforms to the confirmation
process outlined in my written testimony.

To be clear, the FVRA is complicated, but I'd argue that in most
cases, the complexities stem from ambiguities, and it’s these ambi-
guities that have been taken advantage of. The reforms would pro-
vide more clarity and transparency.

I'd also like to close by saying that it’s fitting for this committee
to have this hearing today at the start of Public Service Recogni-
tion Week. Public servants deserve our gratitude. In just the last
few months, they have met immense logistical challenges to sup-
port the delivery and distribution of 100 million vaccines to Amer-
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ican people across the country, demonstrating the government can
still work for the people. It’s the result of political and career lead-
ers having a singular focus.

For government to meet the challenges of our time, we need a
system that can ensure it can maintain this kind of dedication to
the public good. The reforms under consideration by this committee
viflould help do exactly that, and I urge this committee to adopt
them.

Thank you, and I look forward to your questions.

Chairwoman MALONEY. Thank you.

[Inaudible] Mr. Smith.

STATEMENT OF ZACK SMITH, LEGAL FELLOW, EDWIN MEESE
IIT CENTER FOR LEGAL AND JUDICIAL STUDIES, HERITAGE
FOUNDATION

Mr. SMITH. Good morning.

Good government, accountability, and transparency are all laud-
able goals, but as the committee considers many of the proposals
before it today, I can’t help but think of the words that the late
Justice Antonin Scalia wrote more than 30 years ago. When the
Supreme Court was asked to consider the constitutionality of the
independent counsel provisions of the Ethics in Government Act of
1978, which allowed for the appointment of an independent counsel
to investigate and to prosecute certain high-ranking government of-
ficials, Justice Scalia in a lone dissent, said, quote: Frequently, an
issue of this sort will come before the Court clad, so to speak, in
sheep’s clothing, but this wolf comes as a wolf.

So too today, there are wolves lurking among the proposals pre-
sented for this committee’s consideration. As with so many things
in life, the goals are good, but the devil is in the details.

So, when examining these details, I encourage the committee
members to keep in mind two overarching considerations, one legal
and one practical. Simply put, they’re these: That each member of
the committee has an independent duty to ensure themselves of the
constitutionality of each proposed reform and to ensure that each
reform actually promotes good government.

So, let’s start with the constitutional. It’s undisputed that our
Founding Fathers created a system of government with checks and
balances. In James Madison’s famous words, ambition must be
made to counteract ambition. Unless you think this is some ab-
stract idea without any impact on our day-to-day lives, it’s this sep-
aration of powers, these checks and balances, that help ensure all
of our other liberties.

Now, you may be saying fair enough, we agree, but what does
this have to do with the proposals before the committee? Well, one
proposal, for example, would make inspectors general removable
only for cause. Even a recent CRS report, which examined this
issue and examined the constitutionality of it, said it could be con-
stitutionally questionable to place for cause removal restrictions on
certain IGs who would be impermissibly insulated from Presi-
dential control by multiple layers of removal protections. The cur-
rent bill doesn’t reflect this concern and, at a minimum, it should.

But more to the point. Given the uncertainty and the separation
of powers concerns, would the potential damage to a foundation
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principle of our system of government be worth any corresponding
benefits? After all, inspectors general are not the only mechanism
that Congress has for combating fraud, waste, and abuse, or for
seeking to put good government on a firmer footing. Congress can
conduct oversight hearings. It can subpoena witnesses to appear
before it. It can receive whistleblower complaints. And, most impor-
tantly, it can even control the power of the purse.

Then there’s the broader concern that many of these proposals
are meant to look good without actually accomplishing much in the
way of substantive change. In that way, some of these proposals
can actually do more harm than good for two reasons.

First, the bills would place new responsibilities on government
personnel, including IG personnel, without providing additional re-
sources to carry out their functions. It sets them up for failure.

And, second, many of these bills deceive the public into believing
these proposals tackle pressing concerns when, in fact, they simply
give the appearance of taking action against real or perceived prob-
lems.

Then, of course, there’s concerns about the law of unintended
consequences. One proposal today that seeks to combat whistle-
blower retaliation would add to the list of prohibited practices the
opening of any investigations as a result of a protected disclosure.
It’s a noble goal, but it doesn’t take much imagination to see how
this could be manipulated in everyday practice.

Now, although this may seem farfetched, I have experience with
this. Early in my career as an assistant United States attorney, I
handled civil litigation on behalf of the United States, including
employment litigation. And it wasn’t uncommon for problematic
employees who expected they would be disciplined to file equal op-
portunity complaints, whistleblower complaints, union grievances,
or some combination of those in efforts to set up a retaliation claim
for whenever their employer took action against them. By engaging
in such tactics, the problematic employees’ underlying issues often
went unaddressed, and it created a chilling effect for the supervisor
to address the conduct of other problematic employees too.

Of course, this isn’t to suggest that every whistleblower or even
most whistleblowers have performance or conduct issues. Many
come forward for noble reasons and should be applauded, but we
must be honest about the current system’s shortcomings which can
hta)l\ie an equally pernicious effect on good government and account-
ability.

And, in closing, while my testimony today may be interpreted by
some as offering a slightly discordant note, that’s not my intention.
I share this committee’s desire to improve government account-
ability and transparency, but just as we should demand that gov-
ernment officials perform their duties in an ethical manner, we
must ensure that any oversight of their conduct complies with the
Constitution, actually promotes good governmental policy, and
avoids, to the maximum extent possible, the law of unintended con-
sequences.

Thank you for this opportunity to testify. I welcome your ques-
tions.

Chairwoman MALONEY. Thank you. The gentleman yields back.

I now recognize myself for five minutes for questions.
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During Sunshine Week, I introduced several legislative reforms
aimed at making government more transparent because I strongly
believe that transparency is the key to holding agencies and senior
officials accountable. I introduced, along with Ranking Member
Comer, the Federal Advisory Committee Transparency Act, which
would make the advisory committees that provide agencies with
policy advice disclose who is serving on them.

Mr. Mehrbani, do you believe that the public has the right to
know who is serving on Federal advisory committees? Mr.
Mehrbani.

Mr. MEHRBANI. Thank you for your question, Chairwoman Malo-
ney. Federal advisory committees play an important function in the
Federal Government. They provide expert science advice to commit-
tees, to agencies on a wide range of issues. And it’s important that
the public understands if there are any conflicts of interest, for ex-
ample, that members on these advisory committees may have. And
I think that the reforms that you and Ranking Member Comer
have put forward would be strong steps toward ensuring that kind
of transparency and accountability. And I think that the history
that I've detailed somewhat in my written testimony indicate the
need for these kinds of reforms, and I absolutely support it.

Chairwoman MALONEY. The bill would also require that advisory
committee members disclose any financial conflicts of interest. So,
Mr. Mehrbani, do you think it’s important for the public to know
if an expert serving on an advisory committee has something to
gain from making a particular recommendation?

Mr. MEHRBANI. I do. And that’s the similar kind of motive that
applies to the ethics rules for other Federal appointees. Now, in
some cases, it’s completely understandable that you would want to
have somebody who is representative of a group of constituents or
even an industry, for example, that might create a conflict of inter-
est. But when the need for that individual’s voice to be included in
the committee outweighs the potential for a conflict, there’s actu-
ally mechanisms in the law that allow for designated agency ethics
officials to certify that they—that that conflict exists so it doesn’t
create any sort of liability issues.

But, more importantly, it allows the public to rec—to see that
there’s balance on these advisory committees. And, frankly, I have
to commend President Biden for issuing an executive order that ac-
tually creates an interagency task force to look at some of these
issues. But as you know, this committee should not have to depend
on a President to act, which is why I think that this legislation is
so important.

Chairwoman MALONEY. Thank you.

Ms. Hempowicz, I'd like to turn to you. Another transparency re-
form I introduced is the Presidential Records Preservation Act,
which would require the President and the President’s senior advi-
sors to create and preserve records of official activities.

If we don’t require the President or his senior advisors to docu-
ment their activities, do you think we’re missing key information
about how decisions are made?

Ms. HEMPOWICZ. Absolutely, Chairwoman.

Chairwoman MALONEY. Mr. Connolly and Ms. Speier join me
today in introducing a package of reforms to protect whistle-
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blowers, called the Whistleblower Protection Improvement Act.
Whistleblowers disclose important information to Congress, but
they also provide important information to the public. One example
is the information that a former HHS scientist, Dr. Rick Bright,
shared on his concerns with the Trump administration’s strategy
on fighting the pandemic.

Ms. Hempowicz, do you believe that strengthening protections
against retaliation for whistleblowers would ultimately lead to
more transparency and ultimately to better policy?

Ms. HEmpowicz. Yes, Chairwoman. Absolutely. I think, you
know, strengthening the system for whistleblowers, right now, the
system is broken, and so I think it is actually serving as a deter-
rent from further whistleblowers coming forward and exposing
waste, fraud, and abuse within the Federal Government.

And T also just want to highlight that without whistleblowers, we
wouldn’t know about the backlogs at the VA. We wouldn’t know
that our servicemembers in Iraq didn’t have access to tanks that
were sufficiently protecting them from roadside bombs. And so, the
work that whistleblowers do, not only returns money to the Federal
Government, but it keeps our troops and our veterans safe. You
know, there’s no—there’s just—it’s difficult to describe the value
that whistleblowers play, but it is far beyond just financial.

Chairwoman MALONEY. I've also introduced, along with Mr. Con-
nolly and Mr. Sarbanes, a bill to modernize and update the Plum
Book. The PLUM Act would require the Office of Personnel Man-
agement to maintain a publicly available directory of senior govern-
ment leaders.

These are just some of the bills I'm hoping to explore further
today. I urge my colleagues to support these measures that would
make government more open and accountable.

I now recognize Mr. Gibbs for five minutes.

Mr. GiBBs. Thank you, Chairwoman.

Mr. Smith, the Presidency and the Vice Presidency, as you know,
are constitutionally created offices with powers that are separate
from those of Congress. Are there constitutional issues implicated
in an attempt by Congress to legislate recordkeeping requirements
applicable to the President and Vice President and their senior offi-
cials? Mr. Smith.

Mr. SMITH. There certainly could be, Congressman. And more to
the point, you know, I think it is worth noting that, as you men-
tioned, the President and Vice President are different than many
of the statutorily created agencies and offices set up by Congress.
And with the records keeping requirement for the President and
Vice President, one of the main concerns should be what’s the en-
forcement mechanism going to be for these acts, and also, what
about the increased administrative burdens on both the Presidency
and then also on the national archivists, who will be responsible
for maintaining and ensuring access to these records. And so, I
think both of those considerations certainly deserve more thought-
ful, more thorough discussion as these bills are being considered
and working their way through Congress.

Mr. GiBBs. Thank you.

Mr. Mehrbani, you were President Obama’s White House—part
of the White House Counsel and his personnel office. During the
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Obama Administration, there was a lot of controversy about record-
keeping for emails, including emails that could have passed be-
tween President Obama and his Secretary of State, Hillary Clinton.

Do you believe the terms of the Presidential Records Preserva-
tion Act should apply—or should they apply to President Obama’s
emails, including emails to Secretary Clinton?

Mr. MEHRBANI. I think that the Presidential Records Act should
apply to communications with the President. The bill today, I
think, would bring the Presidential Records Act in line with exist-
ing legislation that applies to Federal agencies. So, I'm not certain
that the constitutional questions might create some sort of addi-
tional problematic responsibilities for the White House here.

Mr. GiBBS. So, when you were, you know, White House counsel,
would you have recommended to President Obama to support or
oppose the Presidential Records Preservation Act?

Mr. MEHRBANI. Well, 'd—first, I'd like to say I was not White
House counsel. I was an associate counsel to President Obama. And
if I were in the White House and I saw this piece of legislation,
given the potential for it to ensure that records are maintained by
the White House, I actually would recommend its adoption, sir.

Mr. GiBBs. OK. Well, Mr. Smith, there’s been significant evi-
dence that former California Secretary of State Alex Padilla mis-
used the Help America Vote Act funds to contract with a major po-
litical firm of Joe Biden’s Presidential campaign. The Election As-
sistance Commission and the IG stated to committee Republicans
that the allegations for misuse were credible, and the EAC director,
Inspector General testified before the Subcommittee on Govern-
ment Operations two weeks ago and stated that the office is work-
ing on contracting a third party to audit the contract six months
after the original contract.

Would you agree that the IGs should be investigating the allega-
tions of wrongdoing quickly?

Mr. SmiTH. Well, I think that particular incident highlights two
points. One is what we were talking about earlier. You don’t want
to set the IG offices up for failure by providing them with addi-
tional responsibilities without corresponding resources.

And then the second point, I think we need to rethink what it
means to have success in terms of an IG investigation. My col-
league at Heritage, Paul Larkin, has written about this in law en-
forcement context. And I think a similar conversation could be had
in the context of inspectors general and government oversight.
What does it mean to have the successful oversight investigation?

Mr. GiBBS. So, do you think this committee, Oversight Com-
mittee, should be investigating these allegations of wrongdoing
since the IG and the EAC offices have shown that maybe they’re
not able to do so?

Mr. SMmiTH. Well, they’re certainly serious allegations, and from
my understanding of the situation, that IG office is underfunded
and understaffed and is having a difficult time investigating those
claims. And so, again, I think any reforms proposed would need to
make sure that we are giving the IGs and other oversight entities
the tools they need for success and not just passing legislation,
again, that would look good without actually making any sub-
stantive changes.
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Mr. GiBBs. Consolidating IG offices, would that be an efficient
way to do it if they don’t have the resources in the smaller offices?

Mr. SMITH. It’s certainly a potential path that could be useful to
explore further. Also making criminal referrals for investigation,
obviously, if the Department of Justice or other entities become in-
volved. You know, there are many potential paths that could solve
this problem. But, again, I think in the context of today’s hearing,
you don’t want to set any of the IG offices up for failure.

Mr. GiBBs. Thank you. I'm out of time.

I yield back, Madam Chair.

Chairwoman MALONEY. The gentleman yields back.

The gentlewoman from the District of Columbia, Ms. Norton, is
recognized for five minutes.

Ms. NORTON.

Ms. NORTON. Thank you, Madam Chair.

I'm interested in whistleblowers, and my question is for Ms.
Hempowicz. I'm interested in whistleblowers because they play a
critical role for Congress itself and particularly for this committee.
We recently had a bipartisan investigation when a whistleblower
came forward from the Transportation Security Administration, for
example.

Your organization sees whistleblowers who provide information,
get severe retaliation, and that’s where my question is.

For example, there was a very high-profile example when a wit-
ness was retaliated for cooperating with congressional requests for
documents or testimony. One of the most recent high-profile exam-
ples was Lieutenant Colonel Alexander Vindman, who was reas-
signed and had his promotion delayed. I think we all remember
that one.

Does it concern you that there may be a chilling effect on the
willingness of Federal employees to cooperate with Congress be-
cause they have seen these public cases of retaliation?

Ms. HEMmpowIcz. Yes, Congresswoman. Absolutely. I think that it
may have a chilling effect, and I think you may already be seeing
that. I think, you know, it’s important to note that there is a legal
prohibition against interfering with anyone’s ability to work with
a Member of Congress or to speak with a Member of Congress
under the Lloyd-La Follette Act, and that should apply to whistle-
blowers, and yet there’s no enforcement mechanism.

And so, places like this, I think, in particular where there’s a
legal avenue to pursue and to use as a whistleblower but there’s
no way to enforce your protections, if you use that legal avenue, I
think what we do is we just incentivize people to work outside of
the proper channels. And I think that’s where we can see things
like leaking classified information if whistleblowers don’t feel like
they will be protected if they use the protected channels that Con-
gress has laid out for them, or they just won’t blow the whistle at
all and then you won’t have the benefit of their experience.

Ms. NORTON. The Whistleblower Protection Improvement Act
we’re putting forward would limit public disclosure of the identity
of an employee who blows the whistle on a Federal agency. Why
is this important? And what impact would it have on other whistle-
blowers if the identity of a whistleblower is disclosed by an agency?
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Ms. HEmpowicz. Thank you. Thank you so much for that ques-
tion. I think, you know, the committee knows well the value of al-
lowing a whistleblower to be anonymous if they want to, because
the committee, both majority and minority, you on your website say
if a whistleblower comes to the committee, we will protect your
identity. And I think that’s because you know that protecting a
whistleblower’s anonymity is the No. 1 way to make sure they
won’t be retaliated against. If their supervisors or people at their
agencies don’t know who they are, it’s impossible to retaliate
against a whistleblower.

Once it’'s—you know, but right now, the law does not prevent
people who know the identity of a whistleblower from sharing that
identity with others who would—may be able to retaliate against
that whistleblower, or breaking their anonymity may also just be
a form of retaliation itself. You know, if you are a public servant
and your name is now everywhere all over Twitter as somebody
who is a traitor, you know, I think what happens is we tell future
whistleblowers, don’t come forward, because instead of addressing
the issue that you’re blowing the whistle on, we’re going to drag
your name through the mud and ruin your life instead.

Ms. NORTON. Could I further ask you, how would the Whistle-
blower Protection Improvement Act, going forward, help correct the
existing system related to how Federal employees can provide in-
formation directly to Congress?

Ms. HEmpowiIcz. Well, it would allow whistleblowers to enforce
their protections for speaking with Congress, and so they’d be able
to have the benefit of whistleblower case law saying, you know, you
abused a protected channel and now you’re afforded this legal sys-
tem, which I will say is not working as well as it could, but there
are other provisions in the bill that would fix that legal system.
And so, I think this bill really—I couldn’t encourage Congress to
pass it more. I think it’s critically necessary, and I think it really
does address some of the biggest loopholes and most consequential
loopholes in our whistleblower laws today.

Ms. NORTON. Madam Chair, the whistleblowers really help Con-
gress itself conduct effective Federal oversight, so I'm urging all my
colleagues to support this bill to protect the employees who are cou-
rageous enough to come forward. And I yield back. Thank you very
much for this important hearing.

Chairwoman MALONEY. The gentlelady yields back.

And the gentleman from Wisconsin, Mr. Grothman, is recognized
for five minutes.

Mr. Grothman.

Mr. GROTHMAN. Thank you.

I'm going to start out with a question here to Mr. Smith. There
was some testimony that I thought sounded good on its face until
you think about it a little bit, and that concerned the number of
appointees that every President gets to fill out his bureaucracy. I
believe we were told that there are 4,000 appointees he has, of
which 1,200 have to be confirmed. And the implication was that we
should have less of this, presumably replaced by more civil service
people, by more career people, and less people who are immediately
appointed.



17

I kind of look at it the other way. I want you to comment on it.
I talked to one appointee of the Trump administration. She felt she
had 2,000 people under her, and in general, she felt the bureauc-
racy was hostile to her reforms. I thought how difficult it was to
have the imprint of a President on an agency if you've, say, got this
subagency of 2,000 employees, and one person, just the one who is
supposed to be able to effect change.

Could you comment on that, Mr. Smith? Do you feel this is a
good or bad thing that really, again and again, we put people in
positions in which they apparently have even over a thousand peo-
ple under them and have very little ability to discipline them or
control them?

Mr. SMmITH. Yes. Thank you for the question, Congressman. I
think a couple of considerations go to your question. The first is,
you know, the Framers of our Constitution certainly envisioned
that the President would appoint high-ranking Federal Govern-
ment officials with the advice and consent of the Senate.

And so, two points that I think others have raised that would
help alleviate some of these concerns would be if administrations
quickly put up nominees for many of the senior positions in the
Federal Government, and then if the Senate would quickly give
hearings to those executive branch nominees. You know, someone
made the point earlier that over the past several years and admin-
istrations, the average time it’s taken to confirm executive branch
nominees has increased greatly. And so, I think addressing some
of those concerns, the way in which the current nomination and
confirmation process works, could be as effective at alleviating
many of the concerns you raise.

Mr. GROTHMAN. Can you see, though, the potential danger or the
difficulty? When I vote for a President, I expect that Presidency to
a certain extent have a certain vision for his administration. Do
you see that—apparently, the implication was in the testimony
that even 1,200 people who have to be confirmed or 4,000 ap-
pointees, is clearly too much, and presumably, we ought to have
more civil service type appointees and have less employees picked
by the President.

Do you see the frustration there is with the swamp if, say, one
of President Trump’s appointees winds up in charge of an agency
in which they have a thousand people under them, and given Presi-
dent Trump’s mandate, insofar as he had a mandate, was to kind
of cleanup the swamp, how difficult it would be for this person to
have any—implement any change? Do you see what I'm saying? It’s
one of the problems with the government.

Mr. SMITH. I do. And, certainly, to the extent you convert posi-
tions from being politically appointed into civil service positions,
the risk always exists that those positions will be less politically ac-
countable. And to the extent you convert the positions into ones
that do not need the Senate’s advice and consent, that, in some
ways, bumps up against concerns, again, for the system of govern-
ment that was established by the Framers of our Constitution.

And so, certainly, a fruitful area for reform, again, would be ex-
amining how the current confirmation process works and sug-
gesting potential mechanisms to make sure that works efficiently.
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Mr. GROTHMAN. Yes. I'll just kind of wrap it up with a statement,
Mr. Smith. If you are—OK. First of all, overwhelmingly, the bu-
reaucracy, insofar as it’s partisan, I realize, you know, we have the
Hatch Act [inaudible] overtly partisan. But here in the District of
Columbia, like, President Trump got five percent of the vote, which
indicated very few Federal employees were voting for President
Trump.

If you are appointed to run a group of a thousand people, and
you can’t even have one person under you who you know for sure
is loyal to you, it makes it almost impossible to implement the
changes in government that you want.

Thank you for doing the extra few seconds.

Chairwoman MALONEY. The gentleman yields back.

The gentleman from Massachusetts, Mr. Lynch, is now recog-
nized for five minutes.

Mr. Lynch.

Mr. LyNcH. Thank you, Madam Chair. And I want to thank the
witnesses as well for their good work.

First of all, I certainly support, Madam Chair, your legislation,
as well as the legislation that has been earlier referenced being
sponsored by Mr. Connolly, Mr. Sarbanes, and Ms. Porter. I fully
support those measures.

To our witnesses, you know, back in 2008, Congress, in a very
bipartisan moment, created the Wartime Contracting Commission,
and it was modeled on the Truman Commission back in 1941. It
was bipartisan in nature. It worked across several different admin-
istrations, both Democratic and Republican. And during the years
2008 to 2011, it actually turned up with about between $30 billion
and $60 billion in waste, fraud, and abuse that was uncovered and
did a very good job. Unfortunately, in 2011, it expired. It had a
sunset provision in there and it expired.

But now, with the way this Authorization for Use of Military
Force works, it is not limited in time. It is not limited by territory.
And yet we have a defense budget that is approaching a trillion
dollars. And as has been pointed out by a few of the witnesses, it’s
not enough to just give responsibility to IGs or other groups. You
have to fund that. You can’t just pile that responsibility on top of
everything they’re already doing.

So, I have a bill that would reauthorize the Wartime Contracting
Commission because of the expenditures that are going forward,
because of the preexisting Authorization for Use of Military Force
with no limitations on time or territory. And I'm just wondering,
you know, from your perspective, Ms. Hempowicz or Mr. Mehrbani
or Mr. Smith, do you think that would be helpful? Is that the type
of response, or is there something else that we might be doing to
really look at the huge expenditures?

We've got massive waste. We've had previous hearings in this
committee about Defense Department expenditures regarding the
F-35 and other very expensive weapons systems that are not re-
sponsive to the threat, first of all. They've just been hanging on.
They’re sort of zombie programs, and they’re not really developing
the progress that we would hope for after injecting billions of dol-
lars into these weapons programs.
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So, with the remaining two minutes, I'd like to hear from our
witnesses. Ms. Hempowicz, if you might start.

Ms. HEMPOwICZ. Yes, sir. Thank you, Congressman Lynch. As
you know, we put—the Project on Government Oversight whole-
heartedly endorses your legislation to bring back the Wartime Con-
tracting Commission. I think in addition to passing that legislation,
which as you correctly identified, you know, has the potential to re-
turn billions of dollars in savings to the taxpayer, I think, you
know, the other proposals in front of this committee right now,
strengthening whistleblower protections, ensuring inspectors gen-
eral have the resources and independence they need to do their
jobs and the authorities they need to do their jobs, I think they're
are also critical parts, part of that equation as well.

Mr. LYNCH. Thank you.

Mr. Mehrbani?

Mr. MEHRBANI. Yes. I think implicit in Ms. Hempowicz’ state-
ment, which T’ll just highlight specifically, is the fact that the folks
who are running these investigations and are leading the inspec-
tors, inspector general offices, also need to be an independent,
which is why I think the reforms to ensure that a President can’t
install inspectors general, even in an acting capacity, that have
perceived or real conflicts of interest is critically important.

Mr. LYNCH. Great.

Mr. Smith?

Mr. SMITH. Yes. Thank you for the question. Certainly, effective
measures to combat waste, fraud, and abuse are always welcome.
I'm not familiar with the specifics of your current proposal, but the
concerns about ensuring that these actions aren’t just for show but
they’re actually effective in terms of accomplishing the goals they’re
set out to do, I think that’s very important. And then again, to re-
member that Congress has multiple tools at its disposal, apart from
the inspectors general, to combat that waste, fraud, and abuse are
certainly worthwhile to keep in mind.

Mr. LYNCH. Reclaiming my time. I only have 15 seconds left. Mr.
Smith, to be honest with you, the inspectors general and these spe-
cial commissions are really the tip of the spear. Those other things
that you're talking about, they get bogged down. They really do. So,
this is—the full-time work of the inspector generals is really far
and above, head and shoulders above what we might do in com-
mittee because we're dealing with a thousand different issues. We
need it to be somebody’s sole responsibility and their sole job.
That’s the difference with these inspectors general.

I yield back, and I thank you for the courtesy.

Chairwoman MALONEY. The gentleman yields back.

The gentleman from Louisiana, Mr. Higgins, you are now recog-
nized for five minutes.

Mr. HiGGINS. Thank you, Madam Chair.

Improving government accountability and transparency, we real-
ly ask ourselves, why does America not trust the government? Let
me share with my colleagues a simple formula. Stop oppressing
American’s freedoms. Reduce the tax burden. Reduce the regu-
latory burden. Stop punishing Americans who actually work. Se-
cure our sovereign border. Stop condemning 75 million Americans
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who supported President Trump and stop spending trillions of dol-
lars of American treasure that we don’t have.

We're talking about diving deep into the bureaucracies here. I
can tell you Americans that I serve and I work for and I commu-
nicate with want an incredible reduction, the size and scope of the
Federal Government, in its interference in our daily lives. It’s a
pretty simple formula.

Mr. Smith, I have two questions for you, sir. According to the
Founders’ intent and under laws like the Inspector General Act of
1978, the President has broad discretion to remove and replace in-
spectors general in this case as he deems appropriate. Congress’
only statutory involvement with the appointment and removal of
IGs is through the Senate’s advice and consent. However, under
Title I of H.R. 2662, which we’re discussing today, this bill at-
tempts to curtail the statutory authority by limiting the President’s
Article IT power. And I say again, the Founders intended for a duly
elected President to have broad powers within the executive
branch.

Mr. Smith, disregarding what I would say is obvious the political
intent of this bill, what unintended constitutional consequences
could come from this? Please explain to America.

Mr. SmiTH. Well, thank you for the question. You're absolutely
right, The Framers of our Constitution intended for us to have a
government with separated powers among three different branches.
And so, to the extent that Congress seeks to prohibit the President
from removing an executive branch official, that separation of pow-
ers concern is certainly raised and implicated.

Now, in the 230-plus years since James Madison wrote about
this in the Federalist Papers, Congress has muddied the waters to
a great extent with that separation of powers, and the Supreme
Court has spilled a lot of ink discussing what the appropriate
boundaries are of that separation of powers and what restrictions
Congress can place on the President’s abilities to remove officials.

And, look, I'm certainly not impugning the work of the inspectors
general. They do important work. They do valuable work.

Mr. HiGGINS. Yes.

Mr. SMITH. But anytime Congress is placing restrictions on the
ability of the President to remove an executive branch official,
while at the same time as these bills propose to do, expand the
power of that further-insulated official as, again, as these bills pro-
pose to do, I think it certainly raises a concern that merits further
discussion.

Mr. HiGgGINS. Thank you for that clarification, sir. It’s clear to me
that this is certainly questionable from a constitutional perspective.

One more question. Under Title III of the same bill we're dis-
cussing, there’s a prescription for specific requirements in how,
when, and who the President can fill an IG vacancy with. Do you
know of any other Senate-confirmed position in the executive
branch that requires this kind of litmus test?

Mr. SMmITH. Well, it’s certainly part of the larger discussion and
reforms being proposed in terms of who the President can appoint
to be acting officials. And, again, I point the committee members
back to the concern about this separation of powers and the need
for the nomination and confirmation process to wrong well and to
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work, frankly, more expeditiously than it has so far. And in that
way, by confirming the nominees that a President puts forward,
many of these concerns around acting officials can be avoided.

Mr. HIGGINS. So to summarize, do you concur that this bill and
the bills of this type have constitutionally questionable intent and
would be challenged under Article ITI?

Mr. SMITH. I think they certainly raise constitutional questions
potentially, and I would anticipate that there would be litigation
surrounding them. Now, what the outcome of that litigation would
be is difficult to predict, but the fact that the issue has been
flagged I think means that this committee and Congress as a whole
should pay careful attention to those issues and avoid them to the
greatest extent possible.

Mr. HIGGINS. I concur.

And I thank the chairwoman for holding this hearing today. And
I yield, Madam Chair.

Chairwoman MALONEY. The gentleman yields back.

The gentleman from Virginia, Mr. Connolly, is recognized for five
minutes.

Mr. ConnoOLLY. Thank you, Madam Chairwoman. And thank you
to all of our panelists.

I always enjoy my colleague and friend from Louisiana and his
insights. I must say he reads a different set of history books than
I do with respect to the broad powers granted the executive.

The writers of the Constitution, led by James Madison, actually
wanted to circumscribe executive power. They were extremely sus-
picious of an unchecked executive and, in fact, that’s why Article
I is about Congress and its powers, not about the executive—that’s
Article II—and then expected Congress to do its constitutional duty
in delineating and circumscribing the powers of the executive. And
so, it’s perfectly within the constitutional frame envisioned by the
Founders and the writers of the Constitution that we have today’s
discussion about putting some checks and balances on the execu-
tive to avoid capricious or, even worse, malign behavior in the re-
moval of people who are supposed to be independent inspectors
general.

Ms. Hempowicz, welcome back.

Ms. HEMPOwICZ. Thank you.

Mr. ConNOLLY. You and I talked at our hearing, and I'd like to
talk about it now. How effective do you think the interagency
Council of Inspectors General is in transparency and accountability
with respect to IGs?

Ms. HEMPOWICZ. I don’t—I don’t think it’s as effective as it could
be. I think it is—it’s more effective than the system that had been
in place prior to the creation of CIGIE and the Integrity Com-
mittee, but I think, you know, the legislation that you’ve put forth,
Congressman, would greatly increase transparency with how both
CIGIE 1and the Integrity Committee operate and oversee inspectors
general.

Mr. ConNOLLY. And I'd like to point out to my friend, Mr. Gibbs,
if you're there, you talked about bipartisanship. Mr. Hice, the rank-
ing member of my subcommittee, has cosponsored. He’s the co-
author of the bill on trying to provide more transparency and ac-
countability for CIGIE. So, we’re very proud of the fact that out of



22

our subcommittee we've got a bipartisan bill. By the way, Mark
Meadows was my original cosponsor in the previous Congress on
this bill. So, this isn’t about partisanship in this particular case.

Ms. Hempowicz and then Mr. Mehrbani, could you elaborate a
little bit, why is it important that we make sure that there is ac-
countability for IGs in the event of misbehavior, partisanship, or
malfeasance on the part of an IG? Why is that important?

Ms. HEMpowicz. Thank you so much for that question, Congress-
man. I think, you know, given the role that inspectors general play
in Congress, and I think, you know, their value is proven by the
fact that Republicans and Democrats ask inspectors general all the
time to investigate matters that are important to you. So, I think,
you know, part of that is why it’s so critical that they are exer-
cising those authorities responsibly.

And I will just highlight that, you know, I think we talk about
for-cause removal protections, and I think a lot of the time the con-
versation around that implies that the for-cause removal protec-
tions give IGs unlimited protection from removal. That’s not the
case zilt all. It just protects inspectors general from warrantless re-
moval.

Mr. CoNNOLLY. Right.

Ms. HEMPOWICZ. And so, it’s not this—it’s not this check against
the President from holding IGs accountable. In fact, it creates a
r({){ildmap for Presidents to do just that in a way that’s unimpeach-
able.

Mr. ConNOLLY. Mr. Mehrbani?

Mr. MEHRBANI. Thank you for that question. As Mr. Blockwood
referenced in his opening statement, trust in government is at in-
credible lows. And I think that if you don’t provide some independ-
ence and allow these IGs to do their jobs, then you’re never going
to get American people to begin trusting government again.

And what’s more is that, you know, in a lot of ways what the leg-
islation you're proposing is going to do is in line with what the
original Inspector General Act of 1978 does. That act actually re-
quired the President to provide reasons to Congress for the removal
of an IG, and as Ms. Hempowicz just articulated, the President
would still have several reasons that he or she would be able to
point to, to remove an IG, but the bill would require that those rea-
sons are explained to Congress. So, it really brings it into line with
what Congress, I think, originally intended.

Mr. CoNNOLLY. And final point, Mr. Mehrbani. Right now, if an
IG is, in fact, found to have committed wrongdoing by the Integrity
Committee, the only way we know about it is in the annual report.
Is that correct?

Mr. MEHRBANI. I believe that’s right.

Mr. CONNOLLY. And that’s not adequate.

Mr. MEHRBANI. I don’t think that that is adequate.

Mr. ConNoOLLY. I thank you. My time is up.

I yield back. Thank you, Madam Chairwoman.

Chairwoman MALONEY. Thank you.

The gentleman from Arizona, Mr. Biggs, is recognized for five
minutes.

Mr. BigGs. I thank the chairwoman. I thank the panelists for
being here today.
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Look, we’ve been talking and received some information of opin-
ions on the executive power vis-&-vis legislative power, and that’s
a great debate to have some time, but part of the reason—and then
we've conflated this into the lack of trust in the Federal Govern-
ment. And part of the reason for that, of course, is that we have
an overbloated, overbloated government that is huge with regard to
the bureaucracy and the encroachments that we have in the lives
of everyday Americans.

And as we go through this hearing today, I'm reminded—I had
to pull this up, but I was reminded of some works that Friedrich
Hayek wrote about 65 years ago when he said:

Is there a greater tragedy imaginable than that in our endeavor
consciously to shape our future in accordance with high ideals, e
should, in fact, unwittingly produce the very opposite of what we’ve
been striving for.

And that’s where I think we may be doing today as we do, as we
consider this bill. It’s an important bill, of course. This hearing,
however, I think, merely serves as yet another excuse to attack the
legacy of President Donald Trump by trying to claim he was guilty
of all manner of abuse of power. The legislative agenda that back-
grounds this full discussion, the so-called Protecting Our Democ-
racy Act, was introduced by Representative Schiff right before the
Presidential election last year, solely to try to tip the scales in can-
didate Biden’s favor. And we know that because the bill was never
debated or marked up in any one of the eight committees to which
it was referred, including this particular committee.

Speaker Pelosi stated that the Protecting Our Democracy Act
was designed to address President Trump’s, quote, staggering lit-
any of abuses and ensure that they can never happen again by
anyone, close quote. That’s just partisan hyperbole. In fact, Ms.
Pelosi’s rhetoric would have us believe that Representative Schiff’s
legislation was so critical to our Republic’s survival that we in Con-
gress would be totally remiss not to dedicate our full attention to
it, and yet she assigned it to eight committees that didn’t even hear
it.

A magical thing happened. After the November election, the bill
almost completely disappeared from congressional discussions, and
that’s a shame because there are at least a few provisions in last
year’s Protecting Our Democracy Act that are worth discussing and
seriously debating and considering. But I hope everyone in this
room will forgive me for expressing a healthy dose of cynicism,
given the fact that most of Representative Schiff’s bill was clearly
nothing more than a messaging vehicle for partisan purposes.

The reality is that IG reform will always be a challenging en-
deavor because the Constitution grants Presidents broad staffing
and firing authority, inherently.

Mr. Smith, I know you’re very worried of nearly all potential re-
forms we’ve been discussing today, and I certainly share your con-
cerns. And I also very much agree with your statement that many
of the proposals we've been discussing deceive the public by simply
giving the appearance of taking action against real or perceived
problems while doing little to actually address them.

Nevertheless, as an intellectual exercise, I am curious to know
what specific reforms among the menu of options we’ve been dis-
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cussing and that are in this piece of legislation you find most and
least objectionable on strictly constitutional grounds if you were
asked to place them along the spectrum.

Mr. Smith.

Mr. SMmrTH. Well, I certainly think most concerning are the for-
cause removal provisions for the inspector generals. And I think an
important point needs to be made here. Under the current system
that’s in place, if a President is deemed to have improperly re-
moved an inspector general, he or she can certainly pay a political
price in terms of if Congress views them to have acted improperly
or if the American public has viewed them to act improperly. Then
a political price will be paid.

And then more to the point, even if the removal provision or
other acts are ultimately upheld to be constitutional, we still have
to ask whether they’re wise policy. And we saw that, if we go back
to the independent counsel provisions from the Ethics in Govern-
ment Act of 1978. The Supreme Court upheld the constitutionality
of that provision, over Justice Scalia’s lone dissent, but later Con-
gress ultimately let that lapse because of unintended practical con-
sequences that really showed that there were problems with how
that functioned in practice.

So, I think we certainly need to be concerned about these for-
cause removal provisions that could impede on the Article II power
of the Presidency. And then other policies, you know, such as those
relating to the Federal Advisory Committee, may not necessarily
have as pronounced constitutional concerns but, again, I think it’s
still worth considering what the practical unintended consequences
of those reforms could be.

Mr. BiGgGs. Thank you. I yield back.

Chairwoman MALONEY. The gentleman yields back.

The gentleman from Maryland, Mr. Raskin, is now recognized for
five minutes.

Mr. RASKIN. Thank you very much, Madam Chair, for calling this
important hearing.

And talk about fighting the last war. My friend, Mr. Biggs, in-
vites us to believe that the legislation was just a partisan [inaudi-
ble] on Donald Trump that he brought to Congress, or the Demo-
cratic leadership of not pursuing it aggressively enough against
Donald Trump. But if it were purely partisan, why would we be
bringing it up now when Joe Biden is President? So I don’t know.
Somebody needs to update the talking points a little bit over there.

Let’s see. I'd like to start with Mr. Blockwood. Can you explain
why we need to update the Plum Book?

Mr. BLOCKWOOD. Yes, thank you for the question. The Plum
Book is, as I stated earlier, grossly outdated at times and is not
reflecting the most accurate information. And so, we need to fix it
with providing real-time information, fixing errors that we already
know not to be accurate, and making it readily accessible in a more
downloadable and machine-readable format.

For example, the current Plum Book is missing at least 10 orga-
nizations. It’s only filled—it only comments on filled, not vacant,
positions, and it does not include the new cyber director and the
Executive Office of the President, and is missing a summary of the
positions in the White House. This information——
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Mr. RASkKIN. OK. Can you explain why that’s an actual problem
for the American people and for democracy for us not to have up-
to-date data and information about who occupies different Federal
posts?

Mr. BLOCKWOOD. Yes. I believe a fundamental part of account-
ability is transparency. And so, if the American public does not
know who is filling a position, it makes it hard to know who’s mak-
ing decisions on their behalf and who can hold them accountable.

Mr. RAskIN. OK. Thank you much.

Ms. Hempowicz, my former student, who I'm very proud of, let
me come to you and ask this question. Inspector generals play a
critical role in checks and balances within each agency and depart-
ment. As a number of the witnesses have pointed out, they've
saved us tens of billions of dollars—or saved the taxpayers tens of
billions of dollars in money that would have gone to corrupt
schemes, self-dealing, waste, abuse, giveaways to special interests
and so on.

So, why is it important for us to say that the President can only
sack an inspector general for a good reason? Why wouldn’t we want
the President just to be able to get rid of these inspectors general
at will?

Ms. HEMpowicz. Thank you for that question, Congressman. And
I raise this example only because it’s relevant, not because I want
to harp on President Trump. I've heard that that’s not what this
hearing is for.

Mr. RASKIN. Yes, you don’t have to apologize for using facts in
the committee.

Ms. HEMpowIcz. Well, just simply, last year when the President
in quick succession removed or sidelined four inspectors general,
what we heard from the remaining inspectors general was that
they were terrified to do their jobs. And that is—that’s terrible for
the American taxpayer. If IGs are worried at the beginning of an
investigation that it may, at the end of that investigation, lead
back to anybody that has the political favor of the President, then
they’re incentivized not to do those investigations at all.

And I think, you know, it’s important when we talk about the fi-
nancial return that inspectors general have and that is absolutely
critical, but I also hear members on the Republican side of the aisle
talking about having concerns about when the government in-
fringes on people’s constitutional rights. That is also well within
the inspectors general investigative mandate.

And so, if we want these independent inspectors general to do
their job that not only save taxpayers money, but also uncover in-
stances where the executive branch is abusing its authority against
the American people, independence is a critical part of that. And
I will just highlight again that before the Inspector General Act of
1978 was passed, these jobs were being done within the executive
branch, and Congress found that it was a failure because those
people doing those investigative and oversight roles were not inde-
pendent and so they weren’t investigating in a fulsome way. And
it was—and what the result was, was that there was inefficient
and ineffective oversight over executive branch programs. And I
don’t think that’s what we want. And so, I think it is really critical
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to recognize that the independence that was built into the IG Act
when it was passed is not working.

Chairwoman MALONEY. We seem to have a technical problem
now.

Can you hear me, Mr. Raskin?

Well, frozen.

OK. The chair now recognizes Mr. Clyde. He’s now recognized for
five minutes.

Mr. Clyde.

Mr. CLYDE. Thank you, Madam Chairwoman, and I appreciate
the opportunity during this very important hearing.

I think that we should be reducing the size of Federal Govern-
ment and going back to the 18 enumerated powers in the Constitu-
tion—the Constitution provides. The American people deserve a
government that doesn’t overburden them with excessive regula-
tion, because we want to live our lives as free of government as
possible.

Now, I'd like to followup on Congressman Grothman’s line of
questioning—I thought it was very excellent—concerning the abil-
ity of a duly elected President to properly focus the branches of the
executive on the agenda that the President was elected to imple-
ment.

So, my question would be to Mr. Smith. Would reducing the
number of positions requiring Senate confirmations be beneficial to
?lll{r ?country? And, if it would, what do you think that would look
ike?

My understanding is there are about 4,000 total positions, and
as I heard in earlier testimony, about 1,200 of them require Senate
confirmation. I understand from committee also that all of them—
that none of them are exempt from the 60-vote rule in order to
bring a position to the Senate floor for confirmation.

So, would you give me your thoughts on that, please?

Mr. SMITH. Sure. And I appreciate the question. Generally, those
who exercise power on behalf of the United States in the executive
branch are classified as either officers or employees, and then there
are principle officers and inferior officers. And the Supreme Court’s
talked about what can be done by each of those categories and
what’s the appropriate appointment process for each of those enti-
ties and what authority they exercise.

And so, for us to really have an informed discussion about this,
I think we need to stop and consider: What is the authority? What
are the functions of each one of those positions? Because, certainly,
if they are exercising significant authority on behalf of the United
States, the Framers of our Constitution intended that they would
be nominated by the President and confirmed by the Senate.

And so, I think your point that to the extent we can ensure that
this process works as it was envisioned, ensure that the adminis-
trations timely put forward nominees and the Senate timely con-
siders them, the better off we will be and the more functional our
government will be.

Mr. CLYDE. Well, thank you. I appreciate that very much.

I do believe that those with significant authority should be Sen-
ate-confirmed, but I also see that an executive branch can be—that
it be can difficult for an executive branch to get their policies im-
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plemented when you have bureaucrats in the executive branch that
basically want to resist.

Now, I've got a question also for Elizabeth Hempowicz. You are
the director of Public Policy, Project on Government Oversight. And
I understand that earlier this year, you had the opportunity to
speak in the House Budget Committee about a particular publica-
tion that you had. Organizations like yours, the Project on Govern-
ment Oversight, offer valuable support to efforts of Congress and
inspector generals to root out waste, fraud, and abuse in govern-
ment. And I understand that the Project on Government Oversight
began in 2020 to publish its own reports on government waste,
fraud, and abuse related to COVID-19 spending, but that the
project stopped publishing its reports on January 14, 2021, less
than a week before President Biden took office.

So, as the director of Public Policy, can you help me understand
why the Project on Government Oversight stopped publishing this
waste, fraud, and abuse report just as President Biden was taking
office? There’s a tremendous amount of money that has been
pumped into our economy, whether it’s the CARES Act or whether
it’s the current American Rescue Act or the—this new act coming
out, this infrastructure act. And I think that a report like yours is
important. So, can you give me some background as to why this re-
port—why you stopped publishing it?

Ms. HEmpPowICzZ. Yes, absolutely. And thank you so much for the
opportunity to clarify that, Congressman. That was not a report. I
think what youre referring to is a newsletter that we were pub-
lishing on a weekly basis that aggregated our investigative work
and kind of broke it down in a little bit more simple terms. So, we
did stop doing that newsletter, but we certainly haven’t stopped
publishing our investigative reports that are looking at waste,
fraud, and abuse in COVID spending, but also more generally, gov-
ernment spending across the board.

In fact, we've put together the most comprehensive tracker that
we're still updating, we continue to update, with information about
where exactly all the money that we've spent on COVID relief is
going.

We—as we put together that tracker, we are also highlighting—
we began doing it for the Trump administration, we’re continuing
to do it under the Biden administration—highlighting for the ad-
ministration where there are holes in that data that is making it
more difficult to conduct rigorous oversight from our perspective
but also from Congress’ perspective.

And so, I would just—I thank you for the opportunity to clarify.
We absolutely have not stopped doing our investigative work on
COVID relief or, broadly, on the Federal Government, more gen-
erally. What we did stop doing was publishing that one weekly
newsletter. But quite frankly

Mr. CLYDE. Well, let me ask you this. How does the public get
to see that?

Ms. HEMpPowICzZ. Everything is on our website. We also still have,
I think, three or four other weekly newsletters that we publish.
They’re just in a slightly different format. We also put out video
explainers on our Instagram, on our Twitter. We are constantly
trying to figure out new ways to get our investigative work to the
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public in an accessible way. And that newsletter was one of those,
but it was never intended to be a permanent product.

And then we—and I guess, you know, I think it just bears men-
tioning again because, Congress, you have the ability to do some-
thing about this. One of the reasons why it was difficult to keep
that newsletter going is because of the holes in the data. It is in-
credibly difficult to oversee the spending right now.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. CLYDE. Thank you.

Chairwoman MALONEY. I now recognize the gentlelady from Flor-
ida, Ms. Wasserman Schultz. She’s now recognized for five min-
utes.

Ms. WASSERMAN SCHULTZ. Thank you, Madam Chair. Madam
Chair, I appreciate you holding this very important hearing.

This committee, Mr. Mehrbani, has jurisdiction over the Hatch
Act, which I know you know, and that ensures that the Federal
Government is run in a nonpartisan manner. Specifically, the
Hatch Act prohibits executive branch employees from using their,
quote, official authority or influence for the purpose of interfering
with or affecting the results of an election.

Mr. Mehrbani, why is it important that executive branch officials
keep political campaigning separate from official agency business?

Mr. MEHRBANI. Official agency and government business is
meant to support the public interest and implement government
programs. If government officials were allowed to use their perch
on behalf of a partisan political candidate, that could unfairly pro-
vide them an advantage and it could distort our political process.
And, moreover, it’s not the appropriate use of government re-
sources. That’s not what you as Congress have authorized Federal
branch agencies to do.

Ms. WASSERMAN SCHULTZ. Seems very straightforward and sim-
ple. Thank you.

Ms. Hempowicz, during the Trump administration, we saw gross
abuse of the Hatch Act. Kellyanne Conway, for example, committed
such egregious violations of the Hatch Act that the Office of Special
Council recommended that President Trump remove her from Fed-
eral service. We know, however, that he refused to hold her or
other senior officials who violated the Hatch Act accountable.

Should political appointees be exempt from punishment from
Hatch Act violations?

Ms. HEmpowicz. Thank you for the question, Congresswoman.
Absolutely not. I think it sends exactly the wrong signal to the
American people to hold civil servants to a higher standard than
we hold political appointees to.

Ms. WASSERMAN SCHULTZ. And would it be helpful to strengthen
the Hatch Act by clarifying that it applies to senior political offi-
cials, including those in the White House, and not just those who
serve?

Ms. HEMPOWICZ. Absolutely. It’s my belief that the law does al-
ready cover them, but we have seen that the Office of Special
Counsel has taken a narrower reading. And so, I think for that rea-
son alone it is absolutely critical to clarify that in the law.

Ms. WASSERMAN SCHULTZ. Ms. Hempowicz, during the commit-
tee’s oversight of the Hatch Act implementation during the last ad-
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ministration, it came to light that the Office of Special Counsel
doesn’t have a consistent policy for when to publicly release find-
ings of Hatch Act violations. Now, this could lead to inequitable
treatment of career employees compared to political employees.

Should the Office of Special Counsel adopt a transparent policy
for when to publicly release findings of the Hatch Act violations?
And would it help if Congress mandated that the agency adopts a
consistent policy for disclosing violations?

Ms. HEMPOWICZ. Absolutely. I think it would help very much.

Ms. WASSERMAN SCHULTZ. The Hatch Act is intended to protect
our democracy and ensure that government officials don’t abuse
their power or resources of their position for partisan purposes or
to advocate, as you both mentioned, for an outcome in an election.
I'm not really worried about this administration, but it is critical
that the law is clarified for those who plan to abuse their power
from finding any loopholes.

[Inaudible] And I just think it’s important to remember that, not
only did we see Ms. Conway’s repeated gross violations, but we ac-
tually had the Secretary of State give a speech to the Republican
National Convention while he was on official business overseas.
They held Republican National Committee events on the south
lawn of the White House.

We just have to make sure that these abuses of power, which in
previous administrations only occasionally took place and certainly
weren’t as flagrant as the Trump administration’s. The American
people do have the [inaudible] to expect government activity and
political activity is separate. We have that standard that we’re sup-
posed to abide by and we punish Members of Congress when they
do not, and we need to make sure that throughout the executive
branch that occurs as well.

Madam Chair, thank you for the opportunity to highlight these
important transparency and important government integrity
issues. I yield back the balance of my time.

Chairwoman MALONEY. The lady yields back.

The gentleman from New Mexico—Ms. Herrell, the gentlelady, is
recognized for five minutes.

Ms. Herrell.

Ms. HERRELL. Thank you, Madam Chair. And I appreciate all of
the witnesses appearing today.

Just a quick question for Mr. Smith. We know how important the
inspector generals are, what an important role, a critical role that
they play in rooting out fraud, waste, and abuse. Can you discuss
quickly what problems have arisen from the vacancies in the in-
spector generals under both Republican and Democratic adminis-
trations? And how would you propose we ensure that IG vacancies
are filled quickly? And also, when an IG position is vacant, what
are the impacts that your office sees? You know, how does it impact
the administration or Congress’ ability to continue to function
when we have so many vacancies?

Mr. SMITH. Sure. Thank you for the question. Again, I think it’s
imperative that administrations put forward qualified nominees for
the positions and that the Senate quickly moves on these nominees
to grant them a hearing and either confirm or reject them. And,
certainly, the inspectors generals, I think all of us here today
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agree, they do valuable work. But really the—what I would like to
highlight is to ensure that any authority that’s given to the IGs,
any restrictions that Congress places on the President’s ability to
oversee the work of the IGs is done within constitutional bounds
and also with an eye toward potential, practical, unintended con-
sequences.

Again, I'll reference back to the independent counsel provision of
the Ethics in Government Act of 1978, certainly a laudable goal to
root out potential criminal violations by high-ranking government
officials, but there were significant constitutional concerns and, in
practice, I think it became a bipartisan consensus that there were
many practical concerns with the way that the independent counsel
functioned.

And so, again, I think members of the committee should be sen-
sitive to both of those aspects as the committee examines potential
reforms to the inspector generals authority and protections.

Ms. HERRELL. Yes, and thank you for that. And I think this is
a very important conversation to be having today because it just
feels like we have way more government—it’s more politics than
people, and I think the people of America deserve transparency and
limited government.

Do you think 4,000 appointees is too many?

Mr. SmiTH. Well, I think it’s certainly something that deserves
further conversation. Again, obviously, if these appointees are exer-
cising significant authority on behalf of the Federal Government,
the Framers envisioned that they’d be appointed by the President
and confirmed by the Senate. And so, examining what exactly is
the role and function of each of these positions would be very im-
portant before deciding on what reforms should be enacted.

Ms. HERRELL. OK. And just a final question for Ms. Hempowicz.
And I just kind of want to give you an opportunity to go a little
further from a question that one of my colleagues just asked as it
related to the reports and the newsletters. You had mentioned that
it’s a bit difficult right now to get access to the information nec-
essary in terms of the amount of money, what’s happening with the
COVID relief packages, et cetera.

Can you expand on that a little bit? What is the roadblock? And
what can we do to ensure that you're getting the necessary infor-
mation so American taxpayers can understand where this money is
being spent and how much is being spent?

Ms. HEmMpowicZ. Yes. Thank you so much for that question. I
would love to clarify.

The CARES Act included in it some very specific and detailed re-
porting requirements that would apply to almost every single pot
of money that was appropriated by the CARES Act and subsequent
legislation to respond to the coronavirus pandemic. That specific re-
porting requirement would have also—would have included recipi-
ents of those funds reporting back on a quarterly basis to the gov-
ernment how many jobs they were able to support with that fund-
ing. This would not only have applied to the PPP program but any
program under the CARES Act and subsequent legislation.

Unfortunately, the Office of Management and Budget at the
White House almost immediately, after the CARES Act was
passed, undermined those reporting requirements by telling agen-
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cies that they didn’t have to collect any new reporting and could
rely on existing reporting mechanisms, despite the fact that none
of those existing reporting mechanisms included the ability to col-
lect that number of jobs. So, that’s one example.

I would also say that because of that guidance, we ended up rely-
ing heavily on the USA’s spending system and, in part, some of the
problems there is that there just aren’t detailed product descrip-
tions on what—or project descriptions—I'm sorry—on what that
money is supposed to be used for, and so it makes oversight incred-
ibly difficult.

Ms. HERRELL. Thank you Madam Chair.

Chairwoman MALONEY. The gentlewoman’s time has expired.

Ms. HERRELL. I yield back.

Chairwoman MALONEY. The gentlewoman work from Michigan,
Ms. Tlaib, is recognized for five minutes.

Ms. TrAIB. Thank you, Chairwoman Maloney.

Federal whistleblowers often provide key information about
waste, fraud, abuse in our government at great personal risk. Far
too often these individuals who are literally putting their well-
being—the well-being of our country ahead of their careers and
self-interests face retaliation and abuse from those in positions of
power in both the public and private sectors.

The members of this committee have seen this abuse firsthand,
from airport employees moved hundreds of miles away to new duty
stations for reporting concerns with security flaws, as well as
White House supervisors moving files beyond the reach of a dis-
abled employee who raised the alarm about security clearances
issues.

In my district alone, we’ve heard from Census workers who were
fired for reporting problems in Census data collection, and EPA
employees punished for requesting to be safe in the workplace be-
cause of air quality concerns.

I knew this was important when this bill, this specific act under
the leadership of Chairwoman Maloney, I knew this was important
when the Federal employee who called me directly to tell me, whis-
pering to me, that ICE agents were patrolling residential commu-
nities and profiling my neighbors. That agent was so incredibly
afraid to come forward because there aren’t enough protections, es-
pecially in agencies like ICE that have gone unchecked.

A key reform that was left out of the Whistleblower Protection
Enhancement Act of 2012 was the right of Federal employees who
bl(glw the whistle to have their case heard by a jury rather than a
judge.

So, Ms. Hempowicz, could you briefly explained why it’s impor-
tant that whistleblowers have a right to a jury trial?

Ms. HEMpowiIcZ. Yes. Thank you so much for the question. I
think there’s two very important reasons at the moment. The first
and most pressing is that the bureaucratic body that exists right
now to hear a whistleblower’s retaliation complaint has no mem-
bers and hasn’t had a single member in three years. So, it’s been
without a quorum for four years. That means that any whistle-
blower coming forward right now with a complaint of retaliation
goes to the end of an over 3,000-person line or case line, and so
they’re effectively shut out of relief.
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But even more, even if there was a fully functioning Merit Sys-
tems Protection Board, frankly, it has not always been the most
friendly place to whistleblowers. Even now, the Merit Systems Pro-
tection Board is—sorry—the Office of Special Counsel recently
reached out to the Merit Systems Protection Board and filed an
amicus brief, urging the Merit Systems Protection Board to stop
aﬁkilng whistleblowers to meet a legal standard that is nowhere in
the law.

So, it’'s—you know, I just think for those two reasons it’s not
functioning. And even when it is functioning, it’s not always there
operating with the interests of whistleblowers or taxpayers in
mind.

Ms. TrAIB. And you mentioned—I'm so glad because this was my
next question. The Merit Systems Protection Board, you know, does
not issue—if they don’t, like, issue a decision in a timely manner,
you know, there should be all these processes in place in this bill.
But it has a lacked quorum, like you said, since 2017 and hasn’t
had a single board member since 2019. Why do you think that’s the
case right now?

Ms. HEmMpowicZ. You know, it’s hard to say. I mean, it’s just
speculation, but I think it’s just not—it’s not the most important
thing to a President to make sure that this board is staffed. I was
very excited to see President Biden put forth a nominee last week,
but it’s just one of three. And so, I would urge the White House
to quickly followup and make two more qualified nominations for
the Senate to consider expeditiously.

Ms. TrAIB. Yes, I hope my colleagues heard that. I think we can
definitely work with this administration to make that happen.

I know strengthening the whistleblower protection against retal-
iation has strong support, is critically important to protect our
country from harm. I want to point out that in October 2020, there
was a poll that found 86 percent of Americans, our neighbors
across the country, believe that there should be a stronger protec-
}:‘ion,d legal protection for whistleblowers who report government
raud.

So, I hope my colleagues, all of us, would continue to support the
Whistleblower Protection Improvement Act, which we all believe
very much is long overdue and must be enacted.

And I thank you again, Chairwoman Maloney, for your leader-
ship. And I yield back.

Chairwoman MALONEY. The gentlelady yields back.

The gentleman from South Carolina, Mr. Norman, is recognized
for five minutes.

Mr. NORMAN. Thank you, Chairwoman Maloney. And thank you
for the panelists that have taken their time today.

Mrs. Maloney, I would like to enter into the record, ask unani-
mous consent to enter into the record a letter from the National
Association of Assistant United States Attorneys, which are voicing
their opposition to the Inspector General Access Act.

Chairwoman MALONEY. Without objection.

Mr. NOorRMAN. Thank you so much.

Let me—a comment by Mr. Mehrbani about the accountability
or, I guess, the opinion of most—a lot of Americans that distrust
government. I think a lot of that is due to the bait and switch that
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this administration is doing, as in naming something a particular
bill, such as COVID relief, and having nine percent actually go to
COVID relief, or infrastructure when six percent goes to infrastruc-
ture. They're using a bait and switch to use money in other places,
and Americans are tired of it.

And as Clay Higgins mentioned, after 103 days to have the reck-
less spending that we’re having, the debt to GDP is going to in-
crease to 102 percent at the end of 2021. That’s insulting.

But, Ms. Hempowicz, let me ask you. Considering these things
and the opinion of so many people about improving government ac-
countability and transparency, what in your organization is—what
are they doing to work on reports that assure that the Federal dol-
lar is going where they said? In many cases, the language is so
general that they can use it for a lot of different things. Is anything
in place or in the works to make sure that doesn’t happen or to cut
down on it?

Ms. HEMpowiIcz. If you're talking specifically about COVID relief,
I mentioned earlier that we put together a website that tracks
where different—where different relief programs are sending
money. We've broken it down across ZIP Codes across the country.
We’ve broken it down by programs and by recipient of those funds.
But—Dbut the problem I mentioned earlier is also—is limiting our
ability to answer the specific question that you asked, are those
dollars being used for the intended purposes?

And that, again, I go back to the guidance that was issued by the
Office of Management and Budget last April that undermined the
reporting that would have given us more specific information, not
just from recipients of funds about what you intend to do it with
and what you have done with it on a quarterly basis, but it also
required reports from agencies as they sent money out to these re-
cipients to report to the Pandemic Response Accountability Com-
mittee what exactly those—that money was supposed to be used
for. And instead what we’re now relying on is the USA spending
infrastructure where, again, we know—we’ve known for years that
there are severe deficiencies when there’s money reported into that
system, particularly around the project description. What is this
money supposed to be used for? And that really undermines the
ability of independent watchdogs like POGO, but also inspectors
general and Congress in conducting rigorous oversight, especially
given the lack of resources that we all have.

Mr. NorMAN. OK. Thank you.

Mr. Smith, let me—I'd like to discuss the role of inspector gen-
eral in exposing current government employees who are commit-
ting crimes, and I say serious crimes or violent crimes. I would say,
like, a serious crime would be if you were on a Select Committee,
getting military information that others don’t get, and if you're
sleeping with a spy, that would be a serious crime.

But let me ask you. If a Federal employee were convicted of a
serious or violent crime off the clock, is there any laws, con-
sequences that would require his removal—his or her removal from
office?

Mr. SMiTH. Well, I think it would depend on the specifics of the
crime, and we need more factual information. But, generally speak-
ing, inspector generals, their primary role is to combat fraud,



34

waste, and abuse in the Federal Government. Now, sometimes
their investigations do lead to criminal referrals, and most inspec-
tor generals and the appropriate agents within their offices do ex-
ercise some criminal investigatory authority.

But I think one of the proposals before the committee today that
merits further consideration is the proposal to give inspectors gen-
eral increased administrative subpoena power. I think the com-
mittee should take a closer look at this because, not only would the
committee and these proposals be expanding the authority of the
inspectors generals, while at the same time insulating them from
further political accountability, if there is a legitimate concern
about a criminal act having occurred or a criminal investigation,
then the grand jury process and the grand jury subpoena process
would certainly be an available mechanism for that investigation.

Mr. NorRMAN. Thank you so much.

Chairwoman MALONEY. The gentleman’s time has expired.

The gentlewoman from Missouri, Ms. Bush, is recognized for five
minutes.

Ms. BusH. Thank you. Thank you, and good morning. St. Louis
and I thank you, Madam Chair, for convening this important hear-
ing today.

In my community in Missouri’s First District, we face horrifying
radioactive pollution, racist gun violence, and a dangerous shortage
of affordable housing, all of which are made worse when our gov-
ernment too often fails to conduct adequate oversight. With this in
mind, we are eager to do that work today and make clear the ur-
gent need for accountability and transparency, especially in the
aftermath of the Trump administration, who eroded the integrity
and trust in our government.

Ms. Hempowicz, you testified at a subcommittee hearing on Gov-
ernment Operations last month. During that hearing, the chair of
the Council of Inspectors General on Integrity and Efficiency, Alli-
son Lerner, testified, quote: Currently, the government employees
can avoid speaking with OIG auditors, inspectors, or investigators
by quitting or retiring prior to being interviewed.

Ms. Hempowicz, how big of a thing is this? Like, how often are
retirement or resignation used to avoid questioning?

Ms. HEMpPoOwICZ. Yes, ma’am. Thank you so much for the ques-
tion. It is much more common than you would think. You know, I
encourage members of this committee to just page through inspec-
tors general reports. One, theyre fascinating but, two, you'll often
see, you know, we couldn’t complete this investigation because the
person left government and wouldn’t answer our questions. It’s an
illogical limit to these inspectors general for the ability to do their
jobs.

And I will just highlight, because Mr. Smith has raised that he
has concerns about how they would exercise the subpoena author-
ity. I want to just highlight that the Department of Defense Inspec-
tor General has testimonial subpoena authority. So, does the Pan-
demic Response Accountability Committee. So, does the Special In-
spector General for Pandemic Recovery. And we have not seen
those inspectors general abusing this authority.

I would also highlight that under the provision—under the provi-
sions of the law in front of Congress right now that would institute
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for-cause removal protections for inspectors general, abusing sub-
poena authority would absolutely fit under the abuse of authority
pro;rision there, allowing the President to remove an inspector gen-
eral.

Ms. BUusH. Thank you. Thank you.

So, Vice Chair Gomez introduced legislation, which is also in-
cluded in Chairwoman Maloney’s IG Independence and Empower-
ment Act, to grant this authority, the testimony of subpoena au-
thority, of course, to the inspectors general. So, Ms. Hempowicz,
how does the inability to compel testimony from former government
employees hinder the work of the inspectors general and their abil-
ity to fully investigate matters?

Ms. HEMPOwICZ. It completely undermines their ability to con-
duct fulsome investigations. And it’s not just former government
employees who have left service that are left out of inspectors gen-
eral, their jurisdiction, because of the lack of this testimonial sub-
poena authority. They’re also limited when they’re reaching out to
ask—when they’re asking questions of government contractors and
subcontractors. And we’ve seen just how exponential the potential
for waste is, utilizing government contractors and over utilizing
government contractors. And so, I think this limit to IG authority
should be concerning to members of both sides of the aisle.

Ms. BusH. I agree. OK. Do you have any concerns about—so,
first of all, let me just say thank you for—you did talk about who
does have the testimonial subpoena authority. But do you have any
concerns about retaliation against lower-level employees if we were
to expand this power?

Ms. HEMPOwICZ. No. No, I don’t think so. I mean, lower-level em-
ployees are, you know, I guess, if they’re in government right now,
they are under the IG’s jurisdiction. But I also think, you know,
there’s another proposal in front of the committee—and I apologize,
there’s been so many bills, and I can’t keep track of the name—
that would increase transparency around how the Integrity Com-
mittee within CIGIE investigates IGs for wrongdoing.

And so, I think if there were instances where we saw this au-
thority being abused, those changes to the Integrity Committee
process would help bring those to light. But I also hope that by
passing whistleblower protections and strengthening those whistle-
blower protections, you would also be hearing from whistleblowers
who could more safely then raise those concerns to Congress.

Ms. BusH. Thank you.

And, Allison Lerner, the chair of the Council of the Inspector
Generals on Integrity and Efficiency also told the subcommittee
last month, and I quote: Frequently having the authority means
that you don’t have to use it. So, in situations of voluntarily co-
operation follows instead of the need to compel cooperation.

So, Ms. Hempowicz, the Inspector General Access Act is another
proposed reform that would close the loophole. How would the bi-
partisan Inspector General Access Act improve investigations into
misconduct by Federal attorneys?

Ms. HEmpowicz. Thank you for that question. It would make
that oversight independent. Right now, oversight over Department
of Justice attorneys accused of misconduct is done by an office
called the Office of Professional Responsibility within DOJ. That is
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not 3’5 all independent. So, it’s within the agency’s chain of com-
mand.

Chairwoman MALONEY. The gentlewoman’s time has expired.

The gentlewoman from California, Ms. Porter, is recognized for
five minutes.

Ms. PORTER. Mr. Mehrbani, the Federal Vacancies Reform Act of
1988, or FVRA, authorizes the President to name an official to
serve in an acting capacity until a permanent appointee is nomi-
nated or considered by the Senate. And this law, FVRA, limits who
can serve in these temporary roles, and the purpose of those limits
is to put guardrails in place, to prevent officials without appro-
priate experience from being appointed.

Is that a basically correct, good description?

Mr. MEHRBANI. Yes, that’s a great description.

Ms. PORTER. And having qualified individuals serving in these
roles helps guard against wasting taxpayer dollars by inexperi-
enced or unqualified leadership. Is that right?

Mr. MEHRBANI. That’s right. And it also ensures that Congress
has their constitutional say in who serves in these important posi-
tions.

Ms. PORTER. And FVRA, I said it was in 1988. It was first signed
into law and enacted during the Clinton Administration with a Re-
publican-controlled Congress. Can you briefly explain what led that
Republican-controlled Congress to pass the law, the FVRA law?

Mr. MEHRBANI. Thank you for this question. And it’s an excellent
one because it gets to the point that the reforms to the Vacancies
Act have been bipartisan in the past. At the time, there were per-
ceived abuses by President Clinton in installing acting officials
against the will of the Senate in seeming perpetuity, and so Con-
gress, both Democrats and Republicans, voted to implement this re-
form in 1998.

Ms. PORTER. So, this problem isn’t new, but it does seem to have
gotten worse again over the last four years. In fact, a landmark
study by Professor Anne Joseph O’Connell, one of the leading schol-
ars on vacancies, she found there was a significant increase in act-
ing officials and, in this case, unqualified officials during the
Trump administration.

I ask the chair for unanimous consent to enter Professor
O’Connell’s summary of her study into the hearing record.

Chairwoman MALONEY. Without objection.

Ms. PORTER. Mr. Blockwood, I want to turn to you for a minute.
I understand the Partnership for Public Service has tracked Fed-
eral vacancies for a long time. Is the partnership a nonpartisan or-
ganization?

Mr. BLOCKWOOD. Yes, that’s my simple answer to that question.

Ms. PORTER. Yes. Ms. Hempowicz, I appreciate that POGO,
Project on Government Oversight, has done extensive work on the
issue of vacancies as well. Is it fair to say that POGO has raised
concerns about vacancies and the use of acting officials during the
administrations of both parties?

Ms. HEMPOwICZ. Yes, ma’am.

Ms. PORTER. So, the Trump administration’s actions revealed
ambiguity and loopholes with that Clinton-era bipartisan vacancy
law I mentioned, FVRA, and so this law needs updating. It’s been



37

clear for a long time, and what’s happened in the last four years
makes it very plain. My bill, the Accountability for Acting Officials
Act, would close many of the loopholes in the current law.

We've talked about how this issue of making sure we have quali-
fied officials is a bipartisan one, both because it’s about making
sure government is effective, guarding against taxpayer dollars,
protecting the constitutional say of Congress. And yet—and it’s al-
ways historically been bipartisan. But as I prepare to introduce—
reintroduce the Accountability for Acting Officials Act tomorrow, I
still have yet to find a Republican to co-lead the bill. It’s frus-
trating and it’s disappointing, and I invite any of the Republicans
participating in today’s hearing to co-lead this bill with me. There
was bipartisan support for FVRA in 1998. There should be bipar-
tisan support for updating it now.

Professor O’Connell submitted written testimony in support of
this bill for today’s hearing, and I ask unanimous consent for that
statement to be entered into the hearing record.

Chairwoman MALONEY. Without objection.

Ms. PORTER. I also ask unanimous consent, Madam Chairwoman,
to enter a letter signed by several good government groups in sup-
port of this bill.

Chairwoman MALONEY. Without objection.

Ms. PORTER. Thank you so much, and I yield back.

Chairwoman MALONEY. The gentlelady yields back.

The gentleman from Georgia, Mr. Johnson, is now recognized for
five minutes.

Mr. Johnson, and you’ve been here the whole hearing. So, thank
you.

Mr. JOHNSON. Thank you, Madam Chair, and thank you for hold-
ing this very important hearing.

Last Congress in my role on the Judiciary Committee, I spent a
significant amount of time reviewing notes taken by Donald
Trump’s associates, which detailed serious misconduct, notes that
reportedly infuriated Donald Trump to the point that he allegedly
confiscated them from his interpreter after a July 2017 meeting
with President Putin in Germany, and later instructed the inter-
preter not to discuss the meeting.

According to the report issued by Special Counsel Robert
Mueller, President Trump vocally took issue with the White House
counsel, Don McGahn, taking notes, and asked McGahn, quote:
What about these notes? Why do you take notes? Lawyers don’t
take notes. I've never had a lawyer who took notes, end quote.

Mr. Smith, in your opinion, is it ever appropriate for a President
to attempt to destroy records of meetings with foreign leaders, par-
ticularly those with demonstrated records as adversaries to the
United States of America?

Mr. SMiTH. Well, I think in terms of the Presidential Records
Act, Congressman, the President does have certain responsibilities
to preserve records that are made

Mr. JOHNSON. My question is, is it ever appropriate for the Presi-
dent to destroy records of meetings with foreign leaders?

Mr. SmiTH. Well, again, Congressman, the President has certain
responsibility under the Presidential Records Act to maintain cer-
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tain records in the course of conducting the business of the United
States.

Mr. JOHNSON. Well, let me ask Mr. Brookwood (sic) the question.
Mr. Brookwood, is it appropriate for a President to destroy records
of meetings with foreign leaders?

Mr. BLOCKWOOD. I think the answer to this question is to ensure
transparency and accountability, we want to strive to keep all
records that will help the public know what’s going on, but at the
same time, there are certain responsibilities and powers that a
President has to make sure that he can conduct business accord-
ingly.

Mr. JOHNSON. Well, what record—what reasons would a sitting
President have for destroying records of meetings with foreign lead-
ers?

Mr. BLOCKWOOD. I'm not suggesting or advocating that a Presi-
dent should destroy any records. I'm saying that transparency is
important and that the American public, the Congress, and others
have a right to know what happens. I'm also saying the President
has a responsibility and certain powers that would allow for some
information not to be disclosed. That could include national secu-
rity information and other things that could harm the U.S. or its
ability to conduct business.

Mr. JOHNSON. Well, do you believe that records in that area
would—should be destroyed?

Mr. BLOCKWOOD. I would not advocate for records to be de-
stroyed. I'm not familiar with the specifics of what those notes en-
tailed or how they were used or if they were destroyed. Again, I
would recommend that we look toward transparency and account-
ability and keep all records and information, to the extent that we
can, that does not violate the President’s ability to conduct busi-
ness or any other responsibilities.

Mr. JOHNSON. Ms. Hempowicz, this committee has a long history
of working to update and improve the President’s—the Presidential
Records Act. For example, in 2014, a bill sponsored by my friend
and then ranking member, Elijah Cummings, the President and
the Federal Records Act amendments was signed into law after
passing both Houses of Congress with bipartisan support. Do you
believe it’s time that Congress consider additional changes to
strengthen the Presidential Records Act?

Ms. HEmpPoOwICZ. Yes. Absolutely, Congressman. And I also just
want to highlight that requiring the President and the executive to
maintain those documents does not necessarily mean maintain
those documents for public release. And so, I think it’s also really
important to highlight that the Presidential Records Act does in-
clude provisions to make sure that sensitive information that
shouldn’t be released to the public won’t be.

Mr. JOHNSON. Thank you.

Chairwoman Maloney introduced the Presidential Records Pres-
ervation Act, and this bill would update the law to require the
President, Vice President, and other senior White House officials
to, quote, make and preserve records, end quote, that document the
official activities of the President. It will also require that elec-
tronic messages can be searched and retrieved.
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Ms. Hempowicz, do you believe that these updates to the Presi-
dential Records Act are needed?

Ms. HEMPOWICZ. Yes, absolutely.

Mr. JOHNSON. And would anything in the Presidential Records
Preservation Act prohibit a President from claiming executive
privilege?

Ms. HEMPowICZ. Not to my knowledge.

Mr. JOHNSON. This bill would improve transparency and ensure
the preservation of important Presidential records. Would you
agree, Mr. Blockwood?

Mr. BLOCKWOOD. Yes. I think there would be some increased ef-
forts to preserve information, particularly that of which is based on
data and online.

Mr. JOHNSON. And, Mr. Mehrbani, is that your opinion as well?

Mr. MEHRBANI. It is.

Mr. JoHNSON. OK. Well, with that, I think my questions have
been answered, and I will yield back.

Chairwoman MALONEY. Thank you. The gentleman yields back.

And the gentleman from Illinois, Mr. Quigley, a new member of
the committee, is now recognized for five minutes. Thank you.

Mr. QUIGLEY. Thank you, Madam Chairwoman. A new member
and an old member. I started my first two terms on this committee,
and I know and respect its important work.

And I put in a shameless plug for the bipartisan Transparency
Caucus. And I know a lot of legislation that’s come through the
committee began with the thought there in the bipartisan efforts
of that caucus. So, again, you ought to consider joining, anyone
who’s watching this. And I think it’s also indicative that there are
areas that we can work together.

Last month, I reintroduced the Access to congressionally Man-
dated Reports Act, with the support of the ranking member, Rank-
ing Member Comer. This bill passed the House unanimously in the
last Congress, and I'm pleased again that it does have bipartisan
support. And I want to point out through questions a couple points.

You know, if someone wanted to find out more about these re-
ports or just find congressionally mandated reports, this would be
a particularly difficult task. I guess I'll begin by asking Ms.
Hempowicz, your reaction, just how difficult is it to get these re-
ports at times or even to find them?

Ms. HEmpowicz. Extremely difficult, Congressman. There’s no
central repository to find them, so you have to know which agency
is issuing them, what is the timeline that they will be issued on.
And then you have to cross your fingers and hope that the agency
will meet that timeline and that the reports will be public, which
is often not the case.

Mr. QUIGLEY. And, again, focusing on the point that this putting
them in a central location and rather than just each agency, per-
haps, posting them, why that’s important as well.

Ms. HEMpowicz. Well, I think in particular, for your constituents
who are probably not so steeped in kind of the legislative text that
created those reports and probably don’t understand the various
programs and subagencies within executive agencies, you know, I
think a central repository really is a tool for the people to bring
these reports to those people who are paying for those reports.
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Mr. QUIGLEY. And, again, this does sit on a non—a no-charge
basis. Do you agree that the service for this should be free?

Ms. HEmpowiICZz. Absolutely. Taxpayers are already paying for
those reports to be put together. They should not have to pay to
access them.

Mr. QUIGLEY. Thank you.

Madam Chairwoman, unless any of the other members of the
panel wish to comment, I would yield back.

Chairwoman MALONEY. The gentleman yields back.

And the gentlewoman from California has joined us, Ms. Jackie
Speier. She’s now recognized for five minutes.

Ms. SPEIER. Thank you, Madam Chair. And thank you to our wit-
nesses. I am at a hearing on the House Armed Services Committee
at the same time, so forgive me for coming in late.

The U.S. Government is the biggest consumer in the world,
spending a record of $228 billion alone in Fiscal Year 2020. And,
supposedly, these taxpayer dollars are only awarded to responsible
contractors. But our contracting system is rife with abuse. Larger
contracts often enjoy an unfair advantage over smaller ones, and
many have mastered manipulation of safety systems meant to pre-
vent misconduct and abuse.

For example, the Pentagon recently awarded the Atlantic Diving
Supply a $33 billion 10-year contract through a program meant for
small businesses, despite the fact the CEO of ADS personally
agreeing to pay $20 million, as recently as 2019, to settle civil
charges that his company defrauded the very same program by
falsely claiming to be a small business.

The suspension and this debarment list is meant to prevent bad
actors from obtaining government contracts, yet savvy individuals
frequently are able to get around it. This was awarded during the
final days of the Trump administration, and it smacks of abuse.

So, Ms. Hempowicz and Mr. Blockwood, how can we prevent sus-
pended and debarred contractors from getting around bans?

Ms. HEMpowicz. Well, I think simply requiring additional, more
transparency there, but also requiring contracting officers to cross
reference with those lists to make sure before they afford these
contracts, but go a little bit deeper than surface level.

You mentioned that the owner of ADS owned another company,
but if the company name appears on the Federal contractor mis-
conduct data base, it won’t necessarily tell you that that company
is connected to ADS. So, I think additional information there is
also necessary.

Ms. SPEIER. So, let me ask you as a followup question. Is there
a requirement when they are contracting that they list any former
company that they’ve been associated with that’s done business
with the Federal Government?

Ms. HEmpowicz. Not to my knowledge, but I'm not a Federal
contracting expert in the same way that some of my colleagues are.

Ms. SPEIER. All right. Thank you.

Maybe someone else can answer that question? Mr. Blockwood,
would you like to respond to the initial question?

Mr. BLockwoOD. Yes. You know, I think providing information
on who the contractors are, what work they’ll be doing, and making
that readily accessible to the public can help build transparency
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and build trust, and can help the overall issue that you brought
about in your original question.

Ms. SPEIER. All right. Let me ask Ms. Hempowicz. The exemp-
tion that allows for FOIA requests to be ignored, I guess it’s ex-
emption No. 5, can you give us any advice as to how we should
tighten that so it’s not abused as an exemption?

Ms. HEMPowICZ. Yes. You know, so the exemption 5, I think for
the most part, is when we’re talking about predecisional informa-
tion. I think that’s one place where we've seen the executive abuse
it, where they say legally binding opinions by the Office of Legal
Counsel, despite being legally binding on executive branch attor-
neys—or sorry, executive branch employees, are not final deter-
minations of law. There, you know, we’ve seen the executive kind
of build a loophole for itself there where they get to have it both
ways, where these opinions are binding on the executive branch
but not so binding that they are final and require publication
under FOIA.

And so, I think exemption 5 is certainly one of the exemptions
that needs to be tightened up so that it’s clear what is
predecisional and what isn’t and what should be withheld from re-
lease. But I think there are also other FOIA exemptions that de-
serve attention, and I would highly recommend Congress to be
doing—to update the law in a more fulsome way.

Ms. SpPEIER. All right. I think my time has almost expired, so I
will yield back.

Chairwoman MALONEY. The gentlelady yields back, and I now
recognize myself.

I want to thank Ms. Hempowicz, Mr. Blockwood, Mr. Mehrbani,
and Mr. Smith for their testimony. I look forward to continuing to
work together to enact these commonsense bipartisan reforms.

Enhancing the independence of inspectors general and providing
these important watchdogs with the authorities they need would
make government more accountable. Strengthening the whistle-
blower protections for Federal employees would also improve the
accountability of government by ensuring that employees with evi-
dence of wrongdoing are protected when they speak up. Ensuring
that the public knows who is serving in senior positions in govern-
ment and who is advising the government would enhance trans-
parency.

Many of these reforms today are bipartisan. I encourage every
member of the committee to engage in these issues in a thoughtful
and constructive manner so that we can move them quickly toward
enactment.

With that, I ask unanimous consent to enter into the record the
following documents: March 16, 2021, letter signed by more than
two dozen outside groups and experts in support of the PLUM Act.
March 18, 2021, a letter from Partnership for Public Service in
support of the PLUM Act. GAO report from March 14 recom-
mending that Congress consider legislation to require publishing
information on political appointees. May 3, 2021, letter from orga-
nizations in the Make It Safe Coalition Steering Committee in sup-
port of the Whistleblower Protection Improvement Act. Written tes-
timony of Thomas Devine, legal director, Government Account-
ability Project. April 1, 2021, letter to President Biden on whistle-
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blower protections signed by over 260 organizations. March 26,
2021, letter signed by 17 organizations in support of the Inspector
General Access Act. January 28, 2021, letter from the Council of
Inspectors General on Integrity and Efficiency on their legislative
priorities for the 117th Congress. November 23, 2020, letter from
then GSA Administrator Emily Murphy to then President-elect Joe
Biden. March 16, 2021, letter signed by 15 organizations in support
of reforms to the Federal Advisory Committee Amendments Act.
September 10, 2020, GAO report that identified weaknesses in
agency implementation of FATCA. And April 13 letter from 29 or-
ganizations in support of the access to congressionally Mandated
Reports Act.

Without objection, so ordered.

Chairwoman MALONEY. In closing, I want to again thank our
panelists for their remarks, and I want to commend my colleagues
for participating in this important conversation.

With that, without objection, all members will have five legisla-
tive days within which to submit additional written questions for
the witnesses to the chair which will be forwarded to the witnesses
for their response. I ask our witnesses to please respond as prompt-
ly as you are able.

This hearing is adjourned.

[Whereupon, at 1:20 p.m., the committee was adjourned.]
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