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9 Harris Trust & Savings Bank v. Salomon Smith Barney Inc., 530 U.S. 238, 241–42 (2000) (citation omitted). 

https://www.law.cornell.edu/uscode/text/29/1108
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10 ERISA litigation began to surge in 2006 when a plaintiff firm brought breach of fiduciary duty claims against 13 large 
retirement plans. As these cases made their way through courts and settlements, other plaintiff law firms join in, and the 
litigation began to expand even more in 2015 and continues to date. See generally “Birth of a Cottage Industry” available 
at https://401kspecialistmag.com/the-dramatic-rise-in-excessive-401k-fee-litigationand-whos-fighting-it/2/. The creation 
of this industry predates the current reductions to the Employee Benefits Security Administration. Furthermore, the 
current cases such as challenges to pension risks transfers, use of forfeitures, and administrative fees are not issues 
which EBSA generally would investigate or litigate likely because it does not see these as a problem area. For example, 
from 2011 to 2021 the top consistent topics of investigation at the National Office level were contributory plan crimes, 
employee stock ownership plans, plan investment conflicts, and protecting benefits distributions. See GAO Report, 
“EMPLOYEE BENEFITS SECURITY ADMINISTRATION Enforcement Efforts to Protect Participants’ Rights in Employer-
Sponsored Retirement and Health Benefit Plans”, pp. 43-44 (May 2021) available at https://www.gao.gov/assets/gao-21-
376.pdf. This same reported noted that in 2013, EBSA changed its investigatory strategy to focus on “cases that would 
result in large monetary recoveries for participants.” 
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24 411 U.S. 792 (1973). 
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https://supreme.justia.com/cases/federal/us/516/489/
https://www.uschamber.com/assets/documents/23-1007-Chamber-Amicus-Brief_revised.pdf
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