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Chairwoman Speier, Ranking Member Banks, and members of the subcommittee, thank you for
inviting me to testify today. My name is Mandy Smithberger, and I’m the director of the Center
for Defense Information at the Project On Government Oversight (POGO). POGO is a
nonpartisan independent watchdog that investigates and exposes waste, corruption, abuse of
power, and when the government fails to serve the public or silences those who report
wrongdoing. We champion reforms to achieve a more effective, ethical, and accountable federal
government that safeguards constitutional principles. Forty years ago, POGO was founded by
Pentagon insiders who were concerned about the department’s procurement of ineffective and
overpriced weapons. Throughout our history we have promoted wise spending and have sought
improvements to better protect military, civilian, intelligence, and contractor whistleblowers.

I want to thank the subcommittee for taking the time to look at whether our inspector general
system is serving the needs of Congress, the Department of Defense, service members, and the
public. Our federal watchdogs perform an essential role in rooting out waste, fraud, and abuse in
the federal government. Their ability to perform this job effectively relies on insiders and
whistleblowers who alert them to what is wrong. Inspectors general have a range of
responsibilities that are important for improving the effectiveness of agency operations, but one
of their most important responsibilities is their role investigating whistleblower and sexual
assault complaints. However, POGO and government oversight entities have repeatedly raised
concerns that the system for protecting military whistleblowers against retaliation is insufficient.!
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The inspector general system for service members can seem unusually complex. The Department
of Defense inspector general, service inspectors general, and component inspectors general
perform complementary, but slightly different, roles in conducting oversight of the department
and military services.

The Department of Defense inspector general is a civilian, statutory inspector general and is
supposed to be independent from the Department of Defense. Statutory inspectors general have
subpoena powers and audit functions, and are uniquely dual-hatted, reporting both to Congress
and to their agency head.? In recent years Congress has strengthened statutory inspectors general,
most notably by providing each inspector general with their own general counsel and by
requiring the president to provide congressional notification and justification for removing and
transferring inspectors general.?

Service inspectors general, on the other hand, have less independence. They are active duty
members of the military, report to their service secretary, and don’t have subpoena powers or
audit functions granted to statutory inspectors general.* Their role is closer to one of counselor,
and are often considered the “eyes and ears” of their service secretary and service chief.’ In some
instances, the officials occupying these important leadership roles have appeared to cover up
information that might embarrass their service.® Equally troubling, this subcommittee heard the
Army inspector general say in 2018 that most whistleblowers are misusing the process and that
the whistleblower protection system is “out of control.”” These comments create a chilling effect
that discourages others from coming forward, making it that much harder for the military and the
department to uncover and address problems.

Office, Whistleblower Protection: Analysis of DOD’s Actions to Improve Case Timeliness and Safeguard
Confidentiality, GAO-19-198 (March 7, 2019). https://www.gao.gov/assets/700/697659.pdf

2 Project On Government Oversight, Inspectors General: Accountability is a Balancing Act (May 20, 2009), 41.
http://www.pogoarchives.org/m/go/ig/accountability/ig-accountability-20090320.pdf

3 Inspector General Reform Act of 2008, Pub. Law No. 110-409, Sec. 6 and Sec. 3.
https://www.congress.gov/110/plaws/publ409/PLAW-110publ409.pdf

4 Government Accountability Office, Navy Inspectors General: Investigations of Complaints and Inspection
Practices Need Strengthening, GAO/AIMD-94-128 (August 1994), 3. https://www.gao.gov/assets/aimd-94-128.pdf
5 Secretary of the Navy, SECNAYV Instruction 5430.57H (December 17, 2019), enclosure 2.
https://www.secnav.navy.mil/doni/Directives/05000%20General%20Management%20Security%20and%20Safety%
20Services/05-400%200rganization%20and%20Functional%20Support%20Services/5430.57H.pdf; Secretary of
the Air Force, Headquarters Air Force Mission Directive 1-20 (January 5, 2021), 2. https://static.e-
publishing.af.mil/production/1/saf ig/publication/hafimd1-20/hafmd1-20.pdf; Commandant of the Marine Corps,
Marine Corps Order 5430.1A (January 28, 2019).
https://www.marines.mil/portals/1/Publications/MC0%205430.1A Admin%20CH.pdf?ver=2019-02-06-090553-
387; United States Department of the Army, Army Regulation 20-1: Inspector General Activities and Procedures
(March 23, 2020), 1. https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/web/ARN8255 AR20-1_FINAL.pdf
® Mandy Smithberger, “Watchdog: Significant Concerns Regarding Drinking Water Safety at Navy Bases
Overseas,” Project On Government Oversight, August 9, 2017.
https://www.pogo.org/investigation/2017/08/watchdog-significant-concerns-regarding-drinking-water-safety-at-
navy-bases-overseas/

7 “Senior Leader Misconduct: Prevention and Accountability”: Hearing before the House Armed Services
Committee’s Military Personnel Subcommittee, 115" Cong. (February 7, 2018), 7.
https://www.govinfo.gov/content/pkg/CHRG-115hhrg28972/pdf/CHRG-115hhrg28972.pdf




For component inspectors general, both the investigative and management staff are active duty
service members temporarily assigned to the IG office. Current regulations stipulate that these
inspectors general work “directly for the commander,” rather than for the services, service
members, or national security.® A Department of Justice inspector general review found those
offices struggle to maintain adequate staff and experience because the offices “compete for
resources for military components engaged in military actions around the world. Consequently,
fully staffing field IG offices is a lower priority than staffing other service branch components.”
As an additional example of how component inspectors general have less independence, Army
regulations state that its inspectors general are also expected to adapt to and accommodate a
commander’s “goals, expectations, standards, vision, operating methods, and personality.”!°

After Army Specialist Vanessa Guillén was brutally killed in 2020, pressure from Congress
prompted the Army to create an independent review panel to assess the command climate and
culture at Fort Hood, where Guillén had been stationed.!! The findings of the independent review
panel should be an important wakeup call for the services to assess whether they have the right
tools in place to prevent and address criminal activity, sexual assault, and sexual harassment. As
this subcommittee knows, the panel found that Fort Hood’s Sexual Harassment/Assault
Response and Prevention (SHARP) program was so ineffective that it created a “permissive
environment for sexual assault and sexual harassment.”!? It also found there was “universal fear
of retaliation, exposure and ostracism” among service members for reporting sexual assault.!'?
These problems extend beyond Fort Hood: A recent RAND study of service members found that
31% of male survivors and 28% of female survivors reported they “experienced social or
professional retaliation as a result of the assault.”!*

Ultimately, the inspectors general failed to recognize the gravity of the problems at Fort Hood.
As the independent review team found:

the 1G should set higher standards than those set in the recent inspection where only 65%
of the 60 female respondents to the IG survey stated that they believed they could file a
sexual assault or harassment complaints without reprisal/retaliation. This strikes at the
very heart of the SHARP Program and hardly represents “an overall positive command
climate” with respect to female Soldiers.!>

The nuances of the roles of the different types of inspectors general are far from clear to those
who find themselves needing to turn to the inspector general system. The default for the

8 Army Regulation 20-1: Inspector General Activities and Procedures, Sec. 2 1-7¢ [see note 5].

® DOJ 1G, A4 Review of the Department of Defense Office of Inspector General’s Process [see note 1].

10 Army Regulation 20-1: Inspector General Activities and Procedures [see note 5].

! Alana Wise, “Army Names Independent Panel in Fort Hood Review, Following Vanessa Guillen Killing,” NPR,
July 30, 2020. https://www.npr.org/2020/07/30/897277522/army-names-independent-panel-in-fort-hood-review-
following-vanessa-guillen-killi

12 Report of the Fort Hood Independent Review Committee (November 6, 2020), ii.
https://www.army.mil/e2/downloads/rv7/forthoodreview/2020-12-03 FHIRC report redacted.pdf

13 Report of the Fort Hood Independent Review Committee, 27 [see note 12].

14 Coreen Farris, Terry L. Schell, Lisa H. Jaycox, and Robin L. Beckman, Perceived Retaliation Against Military
Sexual Assault Victims, RAND (March 2021), 2. https://www.rand.org/pubs/research_reports/RR2380.html

15 Report of the Fort Hood Independent Review Committee, 28-29 [see note 12].




Department of Defense inspector general is to hand retaliation allegations over to local or
command inspectors general, who have the least amount of independence and experience in
handling what are often highly complex investigations.!® We have worked with whistleblowers
who had turned to the Department of Defense inspector general hotline only to be unpleasantly
surprised that their complaint was referred to a service or component inspector general. Those
referrals can feel like being thrown into the lion’s den, as they potentially expose the
whistleblowers to additional retaliation. Some who came forward to the Department of Defense
inspector general might have opted to stay quiet had they known their concerns were going to an
office with less independence.

Despite both the Department of Defense inspector general and service inspectors general
adopting a number of changes to enhance investigations and mechanisms for relief for
whistleblowers, the outcomes still look like a system unlikely to protect truth-tellers. Data shows
that whistleblowers who come forward and report retaliation are unlikely to have the inspector
general system substantiate that they have been retaliated against. Department of Defense
inspector general semiannual reports to Congress continue to show that the vast majority of
reprisal claims are not investigated, and only a handful of those investigated are substantiated.
(See Appendix A.)

Even when reprisal claims are substantiated, those who retaliate are rarely punished. In 2019 Roll
Call found only one of the 350 officials that IGs determined had retaliated against
whistleblowers was fired.!” Previous Department of Defense inspector general data provided to
this subcommittee showed that, for senior official misconduct more broadly, the most common
discipline was counseling or reprimand.'® Remedies for whistleblowers were also elusive: 85%
of those whistleblowers “had still not gotten any remedy,” Roll Call reported.!” Most
whistleblowers give up or end up fighting for years to get their own records corrected.

In addition, while this is not determined by this committee, as long as there is not a permanent,
Senate-confirmed Department of Defense inspector general in place, the foundation of the
department’s inspector general system is fundamentally undermined. Not having a permanent
leader, especially for a long period of time, compromises the office’s credibility, independence,
management, and strategic direction.?’ The Department of Defense inspector general has lacked
a permanent leader for over five years.?!

16 Kenneth M. Sharpless, Department of Defense Office of Inspector General, “Whistleblower Protection: Military
Personnel,” 14.
https://www.dodig.mil/Portals/48/Documents/Components/Ombudsman/10%20USC%201034%20(Military%20Per
sonnel).pdf?ver=2019-03-01-102137-837

17 John Donnelly, “Pentagon harbors culture of revenge against whistleblowers,” Roll Call, February 25, 2019.
https://www.rollcall.com/2019/02/25/pentagon-harbors-culture-of-revenge-against-whistleblowers/

18 “Senior Leader Misconduct: Prevention and Accountability” [see note 7].

19 John Donnelly, “Pentagon harbors culture of revenge against whistleblowers” [see note 17].

20 “Where Are All the Watchdogs? Addressing Inspector General Vacancies”: Hearing before the House Committee
on Oversight and Government Reform, 112" Cong. (May 10, 2012) (testimony of Jacob Wiens, investigator at
POGO). https://www.pogo.org/testimony/2012/05/testimony-of-pogos-jake-wiens-on-where-are-all-watchdogs-
addressing-inspector-general-vacancies/

2 Project On Government Oversight, “Inspector General Vacancy Tracker.”
https://www.pogo.org/database/inspector-general-vacancy-tracker/




The success of inspectors general also depends on their ability to do their job independently.
While it is important to hold accountable watchdogs who are ineffective or who abuse their
authority, removing inspectors general without providing cause to Congress compromises the
system. We saw this recently when then-President Donald Trump removed the principal deputy
who had been leading the Department of Defense inspector general office without providing a
justification to Congress, which created a chilling effect throughout the statutory inspector
general community.?? While the current acting head, Sean O’Donnell, has been Senate
confirmed, that confirmation was for his other simultaneous role as the inspector general for the
Environmental Protection Agency.?® The job of overseeing the Department of Defense is too
large and important to be a collateral duty for any individual, no matter how qualified they may
be. We hope the committee will urge the president to prioritize nominating a qualified official to
lead this office.

It’s important to recognize that there is an inherent tension between the act of blowing the
whistle and the principles of chain of command. Yet we think there are a number of areas of
oversight and reforms that can strengthen both the inspector general and whistleblower
protection systems without undermining the core tenets of the chain of command.

First, we urge Congress to revise the burdens of proof for military whistleblowers. The Military
Whistleblower Protection Act is significantly weaker than laws that protect most federal and
private sector employees.?* For civilians, the burden of proof to show a personnel action was
warranted, and therefore not retaliatory, rests on the agency officials. For members of the
military, the reverse is true and service members must prove that they were illegally retaliated
against by showing there was no other reasonable explanation for the adverse personnel action
they experienced.?> Whistleblowers in the military are essentially required to prove a negative for
them to stand a chance at prevailing on a whistleblower reprisal complaint. As a result, the odds
are stacked against service member whistleblowers when they try to enforce their rights to report
waste, fraud, abuse, and other misconduct. This leads to ongoing silence about misconduct, and
allows systemic problems to persist.?®

Second, we urge the subcommittee to review whether service and component inspectors general
have the legal support they need. POGO’s investigation of statutory inspectors general found that
not having their own counsel and having to rely on agency counsel created a clear conflict of
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interest, including in disagreements over what information can be publicly released.?’” An agency
counsel’s duty to protect their agency can undermine a watchdog’s responsibility to both expose
wrongdoing and hold the agency accountable. To be effective watchdogs, inspectors general
need counsel who can provide them the advice they need to be effective in providing oversight
and telling department and service leaders the information they need to hear.

Third, one of the most successful recent reforms at the Department of Defense Office of
Inspector General was the establishment of an alternative dispute resolution program. By
offering this option for whistleblowers, cases can be resolved more quickly, and often to the
greater satisfaction of all parties.?® This option, however, is not fully available to service
members through the inspector general system.?

Fourth, it’s important to remember that the impact of inspectors general is closely tied to the
ability of key officials, Congress, and the public to know about their findings and about their
advice on how to remedy the problems they uncover. Their recommendations have no power
beyond the ability to persuade others to take action. We would like to see all inspectors general
do more outreach to the public and to Congress about their work, including publishing their
reports in a timely manner, proactively releasing information to the public that would be released
under the Freedom of Information Act, and announcing upcoming projects that aren’t law
enforcement sensitive. Doing so acts to deter misconduct and increases the likelihood that their
findings will result in meaningful change.

Fifth, one of the most important ways to protect sources is, to the maximum extent possible, to
preserve confidentiality. Recognizing this, the Inspector General Act restricts both the
Department of Defense inspector general and the service inspectors general from disclosing
whistleblowers’ identities without their consent, unless such a disclosure is unavoidable during
the course of the investigation.>® But policies for inspectors general have not always been
comprehensive and consistent. A 2019 Government Accountability Office review found the Air
Force, Naval, and Marine Corps inspectors general lacked sufficient guidance on when
whistleblowers’ identities could be disclosed without their consent.?! Two years after bringing
this deficiency to their attention, the Government Accountability Office still has open
recommendations for those three inspector general offices to establish procedures to implement
Department of Defense policy on protecting whistleblower confidentiality.>?
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We all count on inspectors general to warn commanders, senior leaders, Congress, and the public
about problems. Their ability to do so depends on effectively working with whistleblowers.
When individuals come forward, usually at great personal and professional risk, they must be
effectively protected. The perceived and real failures of this system must be addressed.

Thank you again for providing me the opportunity to testify today. I look forward to your
questions.




Appendix A

Military Reprisal Data reported in Department of Defense Inspector General Semiannual Reports

2012 2013 2014 2015 2016 2017 2018 2019 2020 Total
Military Reprisal Investigations Sep Mar Sep | Mar Sep | Mar Sep | Mar Sep | Mar Sep | Mar Sep | Mar Sep | Mar Sep
Closed by DOD IG 81 65 92 | 112 120 | 87 100 | 134 140 | 167 163 | 156 261 | 189 201 | 172 211 2451
Closed by Service IGs 198 83 183 | 168 239 | 298 213 | 234 468 | 453 379 | 449 469 | 425 499 | 544 498 5800
Dismissed by DOD IG 68 58 76 | 104 95 74 81 110 111 | 140 147 | 147 233 | 169 181 | 157 189 | 2140
Dismissed by Service IGs 99 35 83 59 67 | 128 76 | 103 190 | 241 228 | 261 250 | 238 307 | 321 324 | 3010
Investigated by DOD IG 13 7 8 7 14 7 7 2 9 7 4 3 19 9 6 8 8 138
Investigated by Service IGs 99 39 100 | 97 143 | 152 114 | 112 246 | 150 105 | 139 175 | 141 146 | 177 138 2273
Substantiated by DOD IG 2 1 1 0 1 0 2 0 1 1 0 0 1 2 1 3 2 18
Substantiated by Service IGs 18 2 9 9 17 12 17 11 33 16 13 10 18 12 18 24 16 255

Dates indicate end of reporting period. “Service IGs” category includes both service and component IGs. Sources for all Appendix A tables:

Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2012 — September 30, 2012, 56.

https://media.defense.gov/2019/Dec/11/2002223346/-1/-1/1/SAR-1-APR-2012-30-SEP-2012.PDF;

Department of Defense Inspector General, Semiannual Report to the Congress: October 1, 2012 to March 31, 2013, 52.
https://media.defense.gov/2019/Dec/11/2002223353/-1/-1/1/SAR-1-OCT-2012-31-MAR-2013.PDF;

Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2013 to September 30, 2013, 47.
https://www.dodig.mil/Portals/48/Documents/SAR/SAR-1-apr-2013-30-se

-2013.pdf?ver=2017-02-02-153512-757;

Department of Defense Inspector General, Semiannual Report to the Congress: October 1, 2013 to March 31, 2014, 38.
https://media.defense.gov/2017/Nov/01/2001836455/-1/-1/1/SAR-1-OCT-2013-31-MAR-2014.PDF;

Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2014 — September 30, 2014, 38.
https://www.dodig.mil/Portals/48/Documents/SAR/SAR-1-apr-2014-30-se

-2014.pdf?ver=2017-02-02-160150-477;

Department of Defense Inspector General, Semiannual Report to the Congress: October 1, 2014 — March 31, 2015, 41.
https://media.defense.gov/2019/Dec/11/2002223354/-1/-1/1/SAR-1-OCT-2014-31-MAR-2015.PDF;

Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2015 to September 30, 2015, 33.

https://media.defense.gov/2019/Dec/11/2002223347/-1/-1/1/SAR-1-APR-2015-30-SEP-2015.PDF;
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Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2016 to September 30, 2016, 33.

https://media.defense.gov/2017/Jun/27/2001769200/-1/-1/1/SAR-APR-1-2016-SEP-30-2016.PDF;

Department of Defense Inspector General, Semiannual Report to the Congress: October 1, 2016 to March 31, 2017, 43.
https://media.defense.gov/2017/Jun/27/2001769209/-1/-1/1/SAR-OCT-1-2016-MAR-31-2017.PDF;




Military Reprisal Data reported in Department of Defense Inspector General Semiannual Reports

2012 2013 2014 2015 2016 2017 2018 2019 2020 Avg.
Military Reprisal
e Sep Mar Sep Mar Sep Mar Sep Mar Sep Mar Sep Mar Sep Mar Sep Mar Sep
% DOD IG Dismissed*
Cases from Total 84.0% | 89.2% 82.6% | 92.9% 79.2% | 85.1% 81.0% | 82.1% 79.3% | 83.8% 90.2% | 94.2% 89.3% | 89.4% 90.0% | 91.3% 89.6% | 86.7%
Closed
% Service IG

Dismissed Cases from 50.0% | 42.2% 45.4% | 35.1% 28.0% | 43.0% 35.7% | 44.0% 40.6% | 53.2% 60.2% | 58.1% 53.3% | 56.0% 61.5% | 59.0% 65.1% | 48.8%
Total Closed

% DOD IG
Investigated Cases 16.0% | 10.8% 87% | 63% 11.7% | 80% 7.0% | 1.5% 64% | 42% 2.5% | 1.9% 73% | 48% 3.0% | 47% 38% | 64%

from Total Closed

% Service IG
Investigated Cases 50.0% | 47.0% 54.6% | 57.7% 59.8% | 51.0% 53.5% | 47.9% 52.6% | 33.1% 27.7% | 31.0% 37.3% | 33.2% 29.3% | 32.5% 27.7% | 42.7%

from Total Closed

% DOD IG
Substantiated from 25% | 1.5% 1.1% | 00% 08% | 0.0% 2.0% | 00% 0.7% | 0.6% 0.0% | 00% 04% | 1.1% 05% | 1.7% 09% | 0.8%

Total Closed

% Service IG
Substantiated from 9.1% 2.4% 4.9% 5.4% 7.1% 4.0% 8.0% 4.7% 7.1% 3.5% 3.4% 2.2% 3.8% 2.8% 3.6% 4.4% 3.2% 4.7%

Total Closed

* Dismissed cases can include cases referred to service and component IGs.

Dates indicate end of reporting period. “Service IGs” category includes both service and component IGs. Sources for all Appendix A tables (cont.):

Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2017 to September 30, 2017, 49.
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1/1/DOD%2001G%20SEMIANNUAL%20REPORT%20TO%20THE%20CONGRESS%200CTOBER%201,%202018%20THROUGH%20MARCH%2031,%202019.PDF;
Department of Defense Inspector General, Semiannual Report to the Congress: April 1, 2019 to September 30, 2019, 52.
https://media.defense.gov/2019/Dec/10/2002222381/-1/-

1/1/DOD%2001G%20SEMIANNUAL %20REPORT%20TO%20THEY%20CONGRESS%20APRIL%201,%202019%20T0%20SEPTEMBER %2030,%202019.PDF;
Department of Defense Inspector General, Semiannual Report to the Congress: October 1, 2019 to March 31, 2020, 63.
https://media.defense.gov/2020/Jul/30/2002467835/-1/-1/1/SAR_MAR 2020 _BOOK%20V5%20SIGNED_FINAL_20200730_508.PDF;
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https://media.defense.gov/2020/Nov/30/2002542685/-1/-
1/1/DOD%2001G%20SEMIANNUAL%20REPORT%20T0%20THE%20CONGRESS%20APRIL%201,%202020%20T0%20SEPTEMBER %2030,%202020.PDF




