AMENDMENT TO THE FINANCIAL SERVICES
APPROPRIATIONS BILL
OFFERED BY MR. WOMACK OF ARKANSAS AND

MR. GRAVES OF GEORGIA

At the appropriate place in the bill insert the fol-

lowing:
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SEC. . None of the funds made available in this
Act or transferred to the Bureau of Consumer Financial
Protection pursuant to section 1017 of Public Law 111-
203 may be used to restrict pre-dispute arbitration (as de-
scribed under section 1028 of Public Law 111-203) until
the requirements regarding pre-dispute arbitration in the
report accompanying this Act under the heading “Bu-
REAU OF CONSUMER FINANCIAL PROTECTION” are ful-

filled.

On page 48 of the Committee Report at the end of

the paragraph titled “Arbitration” insert the following:

The Committee has included bill language that pro-

hibits any funding to be used by the CFPB to restrict
pre-dispute arbitration, including any rules or guidelines
pursuant to section 1028(b) of Public Law 111-203 (12
U.S.C. 5518(b)), until the CFPB fully complies with re-
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quirements regarding pre-dispute arbitration as outlined
as follows. Prior to completion of the study and before
preparation of the report to Congress, the Bureau shall
issue a public notice identifying with specificity the topics
that may be addressed in the report and soliciting public
comment with respect to the appropriateness of address-
ing those topics, and any additional topies that should be
addressed in the report. After considering the comments,
the CFPB shall publish a notice identifying with speci-
ficity the topies that may be addressed in the report and
soliciting public comment, including empirical data, re-
carding those topics. The deadline for filing comments
shall be no earlier than ninety days after publication of
the notice in the Federal Register. The topics addressed
in the report shall also include the following: (A) how, for
the kinds of disputes that most consumers are likely to
have, the accessibility, cost, fairness, and efficiency of the
process afforded by litigation compares to the accessi-
bility, cost, fairness, and efficiency of the process af-
forded by pre-dispute arbitration; (B) the extent to which
arbitration and litigation encourage companies to resolve
disputes before their customers file formal claims; (C)
whether consumers’ use of arbitration is adversely af-
fected by a lack of information and the steps that could

be taken to better inform consumers about arbitration
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and to make arbitration more accessible to consumers;
(D) the extent to which private class action proceedings
on behalf of consumers regarding consumer financial
products and services will provide net benefits to con-
sumers in light of the CFPB’s enforcement and examina-
tion authority; (E) the extent to which particular limita-
tions or conditions on the use of pre-dispute arbitration
will have the practical effect of eliminating pre-dispute
arbitration; and (F) the impact on cost and availability
of credit to consumers and small businesses of prohib-
iting or limiting pre-dispute arbitration.

After it has adopted tentative conclusions, but before
those conclusions have been finalized, the CFPB shall
publish those conclusions together with sufficient sup-
porting and explanatory information, and solicit public
comment regarding the tentative conclusions. The dead-
line for filing comments shall be no earlier than forty-five
days after publication of the tentative conclusions. The
CFPB shall consider the public comments in formulating
its final conclusions and shall explain in the report to
Congress its reason for disagreeing with significant com-
ments.

In carrying out the study, the CFPB shall use a re-
search process that includes peer review of the CFPB’s

methodology and findings by a diverse group of individ-
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uals with relevant expertise in quantitative and quali-
tative research methods from the private and public sec-
tors. The Director of the CFPB shall select individuals
whose expertise in research methods 1s unrelated to dis-
pute resolution. The composition of the peer review panel
shall be subject to the procedures for a rulemaking under
section 553 of title 5, United States Code, including its
procedures for notice and comment. No political ap-
pointee may participate on a peer review panel. The Di-
rector of the CKFPB shall promulgate a conflict of interest
policy that ensures public transparency and account-
ability, and requires full disclosure of any real or poten-
tial conflicts of interest on the parts of individuals that
participate in the peer review process. The term “‘political
appointee” means any individual who is employed in a
position described in sections 5312 through 5316 of title
5, United States Code (relating to the executive sched-
ule); is a limited term appointee, limited emergency ap-
pointee, or non-career appointee in the Senior Executive
Service, as defined under paragraphs (5), (6), and (7),
respectively, of section 3132(a) of title 5, United States
Code; 1s employed in a position in the executive branch
of the Government of a confidential or policy-determining
character under schedule C of subpart C of part 213 of

title 5, Code of Federal Regulations; or is employed in a
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position described in section 1011(b) of Public Law 111-
203 (12 U.S.C. 5491(b)).

When the CFPB submits the report to Congress, the
CFPB shall at the same time make publicly available a
description of the peer review process, including an expla-
nation of the peer review panel’s conclusions about the
CFPB’s methodology and findings, sufficient to provide
a basis for judicial review under section 706 of title 5,
United States Code, of the report’s conclusions to the ex-
tent the CFPB seeks to use them as the basis for a sub-
sequent rulemaking under section 1028(b) of Public Law
111-203 (12 U.S.C. 5518(b)). Any notice of proposed
rulemaking by the CFPB shall identify with specificity
the empirical data supporting the proposal and invite
submission of empirical data relevant to the proposal, in
addition to other comments. The deadline for filing com-
ments shall be no earlier than ninety days after publica-
tion of the notice in the Federal Register. In addition, in
determining whether a prohibition or imposition of condi-
tions or limitations on the use of an agreement between
a covered person and a consumer for a consumer finan-
cial product or service providing for arbitration of any fu-
ture dispute between the parties is in the public interest
and for the protection of consumers, the CFPB shall con-

sider the costs and benefits to consumers including: (1)
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the practical effect on consumers’ access to low cost, fair,
and efficient means of resolving claims for the types of
injuries that consumers most often incur and that are
less likely to be the subject of government enforcement
actions; (2) the extent to which private class action pro-
ceedings on behalf of consumers regarding consumer fi-
nancial products and services provide net benefits to con-
sumers in light of the CFPB’s enforcement and examina-
tion authority; (3) the practical effect of the proposed
regulation on the availability of pre-dispute arbitration;
and (4) the impact of the proposed regulation on the cost
and availability of credit to consumers and small busi-
ness. The CKFPB shall not promulgate any rule unless it
determines that the demonstrable benefits of the rule to
consumers outweigh the costs to consumers, taking into
account the factors enumerated just above and other rel-
evant factors; and, the rule subjects pre-dispute arbitra-
tion to no more regulation than is necessary to serve the
public interest and protect consumers.
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